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PLEADINGS.  DOCKET  ENTRIES  AND  OTHER  PAPERS 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 

For  the  District  of  Columbia  Circuit 


Docket  No.  11,700 


Dolcin  Corporation,  and  Victor  Van  Der  Linde,  George 
Shimmerlik,  and  Albert  T.  Wantz,  individually  and 
as  officers  of  Dolcin  Corp., 

Petitioners , 

v. 

Federal  Trade  Commission, 

Respondent. 


petition  for  review  of  an  order  of  the  federal  trade 

commission 


Petition  for  Review 


To  the  Honorable  the  Judges  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit: 

Petitioners,  Dolcin  Corporation,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  and  Victor  van  der  Linde,  George  Shimmerlik, 
and  Albert  T.  Wantz,  individually  and  as  officers  of  Dolcin 
Corporation,  petition  this  Honorable  Court  for  review  of 
the  order  of  the  Federal  Trade  Commission,  (Commission 
Docket  No.  5692)  dated  December  2,  1952,  and  served  on 
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petitioners  on  December  8, 1952,  and,  as  a  basis  for  its  peti¬ 
tion,  respectfully  shows : 

I.  Nature  of  the  Proceedings 

On  August  18, 1949,  the  Federal  Trade  Commission  issued 
its  complaint  against  the  above-named  petitioners  charging 
them  with  false  advertisement  of  their  drug  product, 
Dolcin,  in  several  enumerated  respects.  This  complaint 
was  issued  by  one  Division  of  the  Federal  Trade  Commis¬ 
sion  after  several  conferences  had  been  held  with  another 
Division  for  the  purpose  of  effecting  revision  of  the  ques¬ 
tioned  advertising  claims  so  as  to  bring  them  in  conformity 
with  the  Commission’s  views  as  to  compliance  with  the  law. 
It  issued  without  notice  either  to  the  Investigation  Division 
or  to  the  petitioners,  while  the  petitioners  were  awaiting  the 
Investigation  Division  reply  to  petitioners’  offer  of  substan¬ 
tial  revision  of  questioned  claims. 

The  petitioners  duly  filed  their  answer  to  the  Commis¬ 
sion’s  complaint  on  October  14,  1949,  denying  all  material 
allegations,  except  that  the  answer  admitted  the  jurisdic¬ 
tional  facts.  Issue  having  thus  been  joined,  the  Commis¬ 
sion,  on  February  13,  1950,  appointed  a  trial  examiner  and 
ordered  that  hearings  be  held  for  the  purpose  of  receiving 
evidence  relevant  and  material  to  the  issues  thus  raised. 

About  the  time  the  complaint  was  issued  as  aforesaid, 
the  Commission  also  issued  other  similar  complaints  against 
producers  and  distributors  of  similar  products.  According 
to  counsel  for  the  Commission  (R.  p.  1753),  the  orders  in 
about  five  cases  were  to  be  determined  on  the  basis  of  the 
order  eventually  issued  against  these  petitioners.  One  of 
the  respondents  having  so  stipulated  was  Norlon  Corpora v- 
tion ,  et  al.,  Commission  Docket  No.  5741.  The  advertising 
material  of  these  concerns,  and  the  manner  of  its  publica¬ 
tion,  claimed  and  implied  therapeutic  value  for  their  prod¬ 
ucts  far  beyond  and  in  excess  of  any  claimed  by  the  peti¬ 
tioner,  Dolcin  Corporation,  and  particularly  those  submitted 
as  a  basis  for  discussing  settlement  of  the  matter  without 
complaint  and  trial. 


On  March  6,  1950,  the  first  hearing  was  held  for  the  pur¬ 
pose  of  receiving  evidence  presented  by  the  Commission  in 
support  of  its  complaint.  A  series  of  hearings  were  there¬ 
after  held  and  the  Commission  concluded  presentation  of 
its  initial  evidence,  consisting  of  the  testimony  of  six  expert 
witnesses,  on  January  10,  1951.  Thereupon  the  petitioners 
were  directed  to  present  their  evidence.  The  first  hearing 
for  this  purpose  was  set  for  and  was  held  on  March  20, 

1951.  There  followed  a  series  of  hearings  at  which  peti¬ 
tioners  presented  nine  expert  witnesses  and  twelve  other 
witnesses,  the  last  testifying  on  July  18,  1951.  The  trial 
examiner  issued  orders  declining  to  receive  further  evidence 
from  the  petitioners.  Thereafter,  the  Commission  pre¬ 
sented  rebuttal  evidence  on  October  17,  1951.  The  trial 
examiner  issued  his  order  terminating  the  reception  of  evi¬ 
dence  on  November  13,  1951.  This  action  was  taken  over 
repeated  objections  by  the  petitioners  on  the  ground  that 
they  wanted  to  present  additional  evidence  relevant  and  ma¬ 
terial  to  the  most  controversial  issues,  including  the  safety 
of  Dolcin  tablets  and  the  superiority  of  the  succinate- 
salicylate  combinations  over  salicylates  alone. 

The  question  of  affording  the  petitioners  further  oppor¬ 
tunities  to  submit  such  additional  evidence  came  up  repeat¬ 
edly  for  discussion  before  the  trial  examiner,  and  at  least 
two  orders  were  made  in  that  connection.  At  one  stage  of 
the  proceeding  the  petitioners  took  an  interlocutory  appeal 
to  the  Commission  from  the  trial  examiner’s  ruling  requir¬ 
ing  them  to  complete  the  presentation  of  evidence  by  a 
specified  date.  That  appeal  was  denied  as  being  premature 
under  the  Commission’s  pertinent  regulations  governing 
procedures,  and  the  Commission  issued  its  order  to  that 
effect  on  September  18,  1951. 

Following  the  submission  by  the  parties  of  proposed  find¬ 
ings,  conclusion,  and  orders,  the  trial  examiner  ordered 
the  proceedings  closed  as  of  January  16,  1952,  and,  subse¬ 
quently,  issued  his  initial  decision,  served  on  February  5, 

1952,  including  his  findings  of  fact,  conclusion,  and  order. 
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He  also  issued  a  simultaneous  ruling  on  the  petitioners7 
proposed  findings.  Petitioners  promptly  appealed  this  de¬ 
cision  to  the  Commission  before  whom,  after  the  filing  of 
briefs  and  exceptions,  the  appeal  was  argued  on  June  5, 
1952. 

While  the  disposition  of  the  several  other  cases  referred 
to  above  is  not  altogether  clear,  nevertheless,  the  same  trial 
examiner  had  issued  his  initial  decision  in  the  Norlon  case 
on  January  28,  1952.  The  cease  and  desist  provisions  rec¬ 
ommended  by  him  in  that  case  were  identical,  even  to  the 
point  of  punctuation,  with  those  of  his  initial  decision 
issued  in  the  instant  case.  Thereafter,  and  while  the  appeal 
from  the  initial  decision  in  the  instant  case  was  being  per¬ 
fected  and  before  final  briefs  had  been  filed,  the  Commis¬ 
sion  issued  its  final  order  in  the  Norlon  case,  stating  that 
after  “having  duly  considered  the  record  herein’7  (namely, 
the  record  in  the  instant  case),  and  regarding  the  initial 
decision  as  adequate  and  appropriate  to  dispose  of  the 
proceeding,  it  was  ordered  that  the  trial  examiner’s  initial 
decision  should,  on  May  1,  1952,  become  the  decision  of  the 
Commission.  This  was  twenty-one  days  before  the  final 
briefs  were  due  on  the  instant  case  and  thirty-five  days 
before  oral  argument  thereof.  On  oral  argument  before  the 
Commission  of  the  appeal  from  the  initial  decision  in  the 
instant  case,  it  was  brought  to  the  Commission’s  attention 
that  this  action  was  prejudicial  to  these  petitioners  in  that 
the  Commission’s  response  to  the  petitioners’  offers  of  set¬ 
tlement  and  its  determinations  during  and  after  trial  of  the 
issues,  were  based  not  on  the  advertising  issued  by  these 
petitioners,  but  upon  advertising  material  of  a  highly  sen¬ 
sational  and  excessive  character  issued  by  others.  These 
petitioners,  therefore,  assigned  these  as  additional  grounds 
of  error  in  that  such  actions  had  served  to  deprive  them 
of  a  fair  hearing  on  the  issues  presented  by  the  pleadings 
and  advertisements  of  their  case.  Other  errors  in  the  pro¬ 
ceedings  and  objections  to  the  initial  decision  were  noted  in 
the  appeal  to  the  Commission  from  said  order. 
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The  Commission  denied  as  of  no  merit  all  of  our  excep¬ 
tions,  and,  simultaneously,  issued  its  order  adopting  the 
initial  decision  in  toto  as  the  final  order  of  the  Commission. 

The  respondent’s  order  and  decision  sought  to  be  re¬ 
viewed  herein  was  served  on  petitioners  on  December  8, 
1952.  This  order  and  decision,  dated  December  2,  1952, 
denied  petitioners’  appeal  from  the  initial  decision  of  the 
trial  examiner  as  the  decision  of  the  Commission,  and  re¬ 
quired  the  filing  of  a  compliance  report.  The  order  and 
decision  was  significantly  silent  as  to  the  Norlon  case. 

Since  issuance  of  the  challenged  order  htere  has  become 
available  additional  evidence  germane  to  two  basic  issues 
resolved  against  petitioners,  namely,  the  efficacy  and  safety 
of  the  product  involved. 

II.  Facts  Upon  Which  Venue  Is  Based 

The  Federal  Trade  Commission  initiated  the  proceeding 
culminating  in  the  issuance  of  its  order  sought  to  be  re¬ 
viewed,  by  virtue  of  the  provisions  of  Section  5  of  the 
Federal  Trade  Commisison  Act,  52  Stat.  Ill,  15  U.S.C.A. 
§45.  Such  an  order  may  be  reviewed  by  the  court  of  appeals 
“within  any  circuit  where  the  •  •  •  act  or  practice  in  ques¬ 
tion  was  used  *  *  V’  (Section  5(c)  of  the  Federal  Trade 
Commission  Act). 

As  alleged  in  the  complaint  and  admitted  in  the  answer, 
the  petitioner,  Dolcin  Corporation,  sells,  distributes,  and 
advertises  a  medicinal  preparation,  under  its  brand  name 
Dolcin,  in  interstate  commerce,  including  the  District  of 
Columbia. 

This  Honorable  Court,  therefore,  has  jurisdiction  to  en¬ 
tertain  this  petition,  and  venue  is  properly  taken. 

III.  Grounds  on  Which  Relief  Is  Sought 

1.  The  petitioners  were  denied  a  full,  fair,  and  impartial 
hearing  on  the  issues  raised  by  the  pleadings  in  this  case. 

2.  The  respondent’s  order  is  contrary  to  the  substantial 
evidence  of  record. 
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3.  The  petitioners’  fundamental  right  of  cross-examina¬ 
tion  was  unlawfully  restricted. 

4.  Scientific  articles  by  recognized  experts  in  the  field, 
published  in  scientific  journals  generally  accepted  and  relied 
on  as  authoritative  sources  of  established  scientific  facts 
and  conclusions  by  experts  generally  in  carrying  on  their 
practice  in  that  field,  relevant  and  material  to  the  issues 
under  consideration,  and  offered  in  evidence  through  wit¬ 
nesses  who  were  recognized  experts  in  the  field,  were  unlaw¬ 
fully  excluded  from  the  record. 

5.  Additional  evidence,  corroborative  of  record  evidence 
germane  to  the  most  highly  controversial  issues  of  efficacy 
and  safety  of  the  petitioners’  product,  which  had  become 
available  since  the  issuance  of  the  challenged  order,  should 
be  required  to  be  received  by  the  respondent. 

IV.  The  Relief  Prayed 

Petitioners  respectfully  pray  that  this  Honorable  Court 
review  the  proceedings,  order,  and  decision  identified  above, 
and  set  aside  or  modify  said  order  in  the  manner  required 
by  the  record  evidence  in  this  proceeding,  and,  should  this 
Court  conclude  that  the  present  record  justified  the  respond¬ 
ent’s  said  order,  then,  that  the  respondent  be  required  to 
receive  additional  and  newly  available  evidence,  and  that 
petitioners  be  granted  such  other  and  further  relief  as  to 
this  Honorable  Court  may  seem  just  and  proper. 

Respectfully  submitted, 

Michael  F.  Markel, 
Attorney  for  Petitioners. 

Of  Counsel: 

Wayne  K.  Hill. 

•  ••••••••• 
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2  UNITED  STATES  OF  AMERICA 

Before  Federal  Trade  Commission 


Docket  No.  5692 


In  the  Matter  of 

Dolcix  Corporation,  and  Victor  Van  Der  Linde,  George 
Shimmerlik,  and  Albert  T.  Wantz,  individually  and 
as  officers  of  Dolcin  Corporation. 


Complaint 

Pursuant  to  the  provisions  of  the  Federal  Trade  Com¬ 
mission  Act,  and  by  virtue  of  the  authority  vested  in  it  by 
said  Act,  the  Federal  Trade  Commission,  having  reason  to 
believe  that  Dolcin  Corporation  and  Victor  van  der  Linde, 
George  Shimmerlik  and  Albert  T.  Wantz,  individually  and 
as  officers  of  Dolcin  Corporation,  hereinafter  referred  to  as 
respondents,  have  violated  the  provisions  of  said  Act,  and 
it  appearing  to  the  Commission  that  a  proceeding  by  it  in 
respect  thereof  would  be  in  the  public  interest  hereby  issues 
its  complaint,  stating  its  charges  in  that  respect  as  follows: 

Paragraph  One:  Respondent  Dolcin  Corporation  is  a 
corporation  organized  under  the  laws  of  the  state  of  New 
York,  and  having  its  office  and  principal  place  of  business 
at  683  Fifth  Avenue,  City  and  State  of  New  York. 

Respondents  Victor  van  der  Linde,  George  Shimmerlik 
and  Albert  T.  Wantz  are  now,  and  at  all  times  mentioned 
herein  have  been,  directors  of  respondent  Dolcin  Corpora¬ 
tion,  and  respectively  the  President,  Treasurer  and  Secre¬ 
tary  thereof;  all  said  individual  respondents  have  offices 
and  principal  places  of  business  at  6S3  Fifth  Avenue,  New 
York,  New  York,  The  said  individual  respondents  are  now, 
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and  at  all  times  mentioned  herein  have  been  in  control  of 
the  management,  policies  and  operation  of  Dolcin  Corpora¬ 
tion,  particularly  in  respect  to  the  acts,  practices  and 
methods  herein  alleged. 

3  Paragraph  Two:  Respondents  are  now,  and  have 

been  for  more  than  two  years  last  past,  engaged  in 
the  business  of  selling  and  distributing  a  certain  drug 
product,  as  “drug”  is  defined  in  the  Federal  Trade  Com¬ 
mission  Act. 

The  designation  used  by  respondents  for  the  said  product, 
and  the  formula  and  directions  for  use  thereof  are  as 
follows : 

Designation :  Dolcin. 

Formula :  Each  tablet  contains  2.8  grains  of  calcium  suc¬ 
cinate  and  3.7  grains  of  acetylsalicylic  acid,  plus  ex¬ 
cipients. 

Directions:  Ordinarily  from  8  to  12  tablets  daily. 

Respondents  cause  the  said  product,  when  sold  to  be 
transported  from  their  place  of  business  in  the  state  of  New 
York  to  purchasers  thereof  located  in  other  states  of  the 
United  States  and  in  the  District  of  Columbia.  Respondents 
maintain,  and  at  all  times  mentioned  herein  have  main¬ 
tained,  a  course  of  trade  in  the  said  product  in  commerce 
between  and  among  the  various  states  of  the  United  States 
and  in  the  District  of  Columbia.  Respondents’  volume  of 
business  in  such  commerce  is  substantial,  sales  of  Dolcin  in 
194S  being  in  excess  of  one  million  dollars. 

Paragraph  Three:  In  the  course  and  conduct  of  their 
business  respondents,  subsequent  to  March  21,  1938,  have 
disseminated  and  caused  the  dissemination  of  certain  adver¬ 
tisements  concerning  Dolcin  by  the  United  States  mails,  and 
by  various  means  in  commerce,  as  “commerce”  is  defined 
in  the  Federal  Trade  Commission  Act,  for  the  purpose  of 
inducing  and  which  were  likely  to  induce  directly  or  in¬ 
directly  its  purchase. 


These  advertisements  include,  but  are  not  limited  to  the 
following : 

Radio  continuities  which  were  placed  subsequent  to 
October  7,  1948,  for  respondent  by  Victor  van  der  Linde 
Company  with,  and  broadcast  by,  approximately  120  radio 
stations  throughout  the  country,  including,  but  not  limited 
to,  the  following  stations: 

The  Don  Lee  Network,  with  its  headquarters  at  Los 
Angeles,  California,  comprised  of  45  stations  on  the 
west  coast  of  the  United  States. 

W  0  R — New  York,  N.  Y. 

W  F I L — Philadelphia,  Pa. 

W  P  E  N— Philadelphia,  Pa. 

W  G  N— Chicago,  Ill. 

WTA  C — Worcester,  Mass. 

W  0  L — Washington,  D.  C. 

WIN  D— Gary,  Ind. 

4  Radio  continuities  broadcast  from  the  following 

stations  : 

K  M  A  on  or  about  May  22,  23  and  30, 1948 

W  T  C  N,  between  September  1  and  Sept.  10,  1948 

W  N  A  Y,  on  or  about  September  4,  5  and  6,  1948 

WJ  R,  on  or  about  December  19, 1948 

Advertisements  in  “Osteopathic  Profession”,  issue  of 
April,  1949,  and  an  issue  somewhat  prior  thereto,  “Amer¬ 
ican  Druggist”,  issue  of  January  1, 1949;  Ltica  (N.Y.)  “Ob¬ 
server  Dispatch”,  issue  of  November  7, 1948; 

Pamphlet  entitled  “Dolcin  Therapy  in  Arthritis”; 

Circular  letter  entitled  “Dolcin  Therapy”; 

Circular  entitled  “Here  is  what  you  should  do  about  your 
Arthritis  and  Rheumatism”; 

Circular  entitled  “Dolcin  Therapy  for  Arthritis  and 
Rheumatic  Disorders”,  and  accompanying  circular  headed 
“Important”. 

Respondents  have  also  disseminated  and  caused  the  dis¬ 
semination  of  the  advertisements  referred  to  above  for  the 
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purpose  of  inducing,  and  the  said  advertisements  were  likely 
to  induce,  directly  or  indirectly,  the  purchase  of  Dolcin  in 
commerce,  as  “commerce”  is  defined  in  the  Federal  Trade 
Commission  Act. 

Paragraph  Four:  Through  the  use  of  the  said  advertise¬ 
ments  respondents  have  made,  directly  and  by  implication, 
the  representations  shown  in  the  following  sub-paragraphs, 
identified  as  (A)  to  (H)  inclusive.  The  said  advertisements, 
by  reason  of  the  said  representations  are  misleading  in  ma¬ 
terial  respects  and  constitute  “false  advertisements”  as 
that  term  is  defined  in  the  Federal  Trade  Commission  Act 
by  reason  of  the  true  facts  which  are  set  forth  in  sub- 
paragraphs  (1)  to  (9)  inclusive. 

(A)  That  Dolcin  is  an  adequate,  effective  and  reliable  treat¬ 
ment  for  all  kinds  of  arthritis  and  rheumatism, 
rheumatic  fever,  fibrositis,  myositis,  neuritis,  sciatica, 
lumbago  and  bursitis. 

(1)  Dolcin,  however  taken,  is  not  an  adequate  effec¬ 
tive  or  reliable  treatment  for  any  kind  of 
arthritis  or  rheumatism,  rheumatic  fever, 
fibrositis,  myositis,  neuritis,  sciatica,  lumbago 
or  bursitis. 

(B)  That  Dolcin  will  arrest  the  progress  of,  will  correct  the 
underlying  causes  of,  and  will  cure  rheumatic  fever, 
fibrositis,  myositis,  neuritis,  sciatica,  lumbago,  bursitis, 
and  the  various  kinds  of  rheumatism  and  arthritis  and 
prevent  their  recurrence. 

5  (2)  Dolcin,  however  taken,  will  not  arrest  the  pro¬ 

gress  of,  will  not  correct  the  underlying  causes 
of,  and  will  not  cure  rheumatic  fever,  fibrositis, 
myositis,  neuritis,  sciatica,  lumbago,  bursitis,  or 
any  kind  of  arthritis  or  rheumatism,  nor  pre¬ 
vent  their  recurrence. 

(C)  That  Dolcin  is  an  adequate,  effective  and  reliable  treat¬ 
ment  for  so-called  “growing  pains”  in  children  and 
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that  its  use  will  avert  rheumatic  fever,  of  which  such 
pains  may  be  indicative. 

(3)  Dolcin,  however  taken,  is  not  an  adequate,  effec¬ 
tive  or  reliable  treatment  for  so-called  “grow¬ 
ing  pains’’  in  children,  nor  will  its  use  avert 
rheumatic  fever. 

(D)  That  Dolcin  is  an  adequate,  effective  and  reliable  treat¬ 
ment  for  the  symptoms  and  manifestations  of  all  kinds 
of  arthritis  or  rheumatism,  rheumatic  fever,  myositis, 
fibrositis,  neuritis,  sciatica,  lumbago  and  bursitis,  and 
will  afford  complete  and  immediate  relief  from  the 
aches,  pains  and  discomforts  thereof. 

(4)  Dolcin  is  not  an  adequate,  effective  or  reliable 
treatment  for  the  symptoms  or  manifestations 
of  any  kind  of  arthritis  or  rheumatism,  rheu¬ 
matic  fever,  myositis,  fibrositis,  neuritis,  sci¬ 
atica,  lumbago  or  bursitis ;  the  aches,  pains  and 
discomforts  incident  to  those  ailments  may  be  of 
such  nature  that  they  will  be  in  no  way  allevi¬ 
ated  by  the  use  of  Dolcin,  however  taken,  and  in 
other  cases  the  relief  afforded  will  be  limited  to 
such  degree  of  temporary  and  partial  analgesic 
and  antipyretic  effects  as  its  aspirin  content 
may  afford  in  the  individual  case. 

(5)  The  effect  of  Dolcin  when  used  in  any  of  the 
ailments  mentioned  herein  is  limited  to  tem¬ 
porary  and  partial  relief  of  minor  aches  and 
pains,  and  fever. 

(E)  That  Dolcin  can  be  used  over  prolonged  periods  of 
time  without  harmful  effects  on  the  body. 

(6)  The  prolonged  administration  of  Dolcin  may 
produce  harmful  effects  on  the  body. 

(F)  That  Dolcin  can  be  taken  with  safety  and  impunity  by 
persons  who  are  adversely  affected  by  aspirin. 
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6  (7)  Aspirin  is  the  common  name  for  the  acetyl- 

salicylic  acid  in  Dolcin,  and  Dolcin  cannot  be 
be  taken  with  safety  and  impunity  by  persons 
who  are  adversely  affected  by  aspirin. 

(G)  That  aspirin  is  toxic  and  Dolcin  is  not. 

(8)  Dolcin  is  qualitatively  just  as  toxic  as  aspirin. 

(H)  That  Dolcin  is  inexpensive. 

(9)  Dolcin  is  not  inexpensive  in  comparison  to 
simple  aspirin  which  is  the  only  therapeutically 
active  component  of  Dolcin. 

Paragraph  Five:  The  said  advertisements  are  “false  ad¬ 
vertisements”  for  the  further  reason  that  they  fail  to  re¬ 
veal  facts  material  in  the  light  of  the  representations  made 
therein  with  respect  to  the  administration  of  Dolcin  in  cases 
of  rheumatic  fever,  or  material  with  respect  to  the  con¬ 
sequences  which  may  result  from  the  use  of  Dolcin  under 
the  conditions  prescribed  in  said  advertisements  relating  to 
rheumatic  fever.  In  truth  and  in  fact,  the  prolonged  ad¬ 
ministration  of  Dolcin  to  persons  having  rheumatic  fever 
may  result  in  serious  hemorrhage  and  in  death. 

Paragraph  Six  :  The  use  of  respondents  of  the  said  false 
advertisements  with  respect  to  Dolcin  has  had  the  capacity 
and  tendency  to  mislead  and  deceive,  and  has  misled  and 
deceived,  a  substantial  portion  of  the  purchasing  public  into 
the  erroneous  and  mistaken  belief  that  the  representations 
and  statements  contained  therein  were  true  and  into  the 
purchase  of  substantial  quantities  of  Dolcin  by  reason  of 
said  erroneous  and  mistaken  belief. 

Paragraph  Seven:  The  aforesaid  acts  and  practices  of 
respondents,  as  herein  alleged,  are  all  to  the  prejudice  and 
injury  of  the  public  and  constitute  unfair  and  deceptive  acts 
and  practices  in  commerce  within  the  intent  and  meaning 
of  the  Federal  Trade  Commission  Act. 

Wherefore,  the  Premises  Considered,  the  Federal  Trade 
Commission  on  this  18th  day  of  August,  A.D.,  1949,  issues 
its  complaint  against  said  respondents. 
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Notice 

Notice  is  hereby  given  you,  Dolcin  Corporation,  Victor 
van  der  Linde,  George  Shimmerlik,  and  Alrf.rt  T.  Wantz, 
individually  and  as  officers  of  Dolcin  Corporation,  respond¬ 
ents  herein,  that  the  30th  day  of  September,  A.  D., 
7  1949,  at  2  o’clock  in  the  afternoon,  is  hereby  fixed  as 

the  time,  and  the  offices  of  the  Federal  Trade  Com¬ 
mission  in  the  City  of  Washington,  D.  C.,  as  the  place,  when 
and  where  a  hearing  will  be  had  on  the  charges  set  forth  in 
this  complaint,  at  which  time  and  place  you  will  have  the 
right,  under  said  Act,  to  appear  and  show  cause  why  an 
order  should  not  be  entered  by  said  Commission  requiring 
you  to  cease  and  desist  from  the  violations  of  the  law 
charged  in  the  complaint. 

You  are  notified  and  required,  on  or  before  the  twentieth 
day  after  service  upon  you  of  this  complaint,  to  file  with  the 
Commission  an  answer  to  the  complaint.  If  answer  is  filed 
and  if  your  appearance  at  the  place  and  on  the  date  above 
stated  be  not  required,  due  notice  to  that  effect  will  be 
given  you.  The  Rules  of  Practice  adopted  by  the  Commis¬ 
sion  with  respect  to  answers  or  failure  to  appear  or  answer 
(Rule  VIII)  provide  as  follows: 

In  case  of  desire  to  contest  the  proceeding  the  re¬ 
spondent  shall,  within  twenty  (20)  days  from  the  service 
of  the  complaint,  file  with  the  Commission  an  answer 
to  the  complaint.  Such  answer  shall  contain  a  concise 
statement  of  the  facts  which  constitute  the  ground  of 
defense.  Respondent  shall  specifically  admit  or  deny 
or  explain  each  of  the  facts  alleged  in  the  complaint, 
unless  respondent  is  without  knowledge,  in  which  case 
respondent  shall  so  state. 

Failure  of  the  respondent  to  file  answer  within  the 
time  above  provided  and  failure  to  appear  at  the  time 
and  place  fixed  for  hearing  shall  be  deemed  to  au¬ 
thorize  the  Commission,  without  further  notice  to  re- 
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spondent,  to  proceed  in  regular  course  on  the  charges 
set  forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing  on  the  allega¬ 
tions  of  fact  set  forth  in  the  complaint  and  not  to  con¬ 
test  the  facts,  the  answer  may  consist  of  a  statement 
that  respondent  admits  all  the  material  allegations  of 
fact  charged  in  the  complaint  to  be  true.  Such  answer 
will  constitute  a  waiver  of  any  hearing  as  to  the  facts 
alleged  in  the  complaint  and  the  Commission  may  pro¬ 
ceed  to  make  its  findings  as  to  the  facts  and  conclusions 
based  upon  such  answer  and  enter  its  order  disposing 
of  the  matter  without  any  intervening  procedure.  The 
respondent  may,  however,  reserve  in  such  answer  the 
right  to  other  intervening  procedure,  including  a  hear¬ 
ing  upon  proposed  conclusions  of  fact  or  law,  in  which 
event  he  may  in  accordance  with  Rule  XXIV  file  his 
brief  directed  solely  to  the  questions  reserved. 

8  Upon  request  made  within  fifteen  (15)  days  after 

service  of  the  complaint,  any  party  shall  be  afforded 
opportunity  for  the  submission  of  facts,  arguments, 
offers  of  settlement  or  proposals  of  adjustment  where 
time,  the  nature  of  the  proceeding  and  the  public  inter¬ 
est  permit,  and  due  consideration  shall  be  given  to  the 
same.  Such  submission  shall  be  in  writing.  The  filing 
of  such  request  shall  not  operate  to  delay  the  filing 
of  the  answer. 

In  Witness  Whereof,  the  Federal  Trade  Commission  has 
caused  this,  its  complaint,  to  be  signed  by  its  Secretary 
and  its  official  seal  to  be  hereto  affixed,  at  Washington, 
D.  C.,  this  18th  day  of  August,  A.  D.,  1949. 

By  the  Commission. 

D.  C.  Daniel, 

Secretary. 

.  . . . 
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1 1  Answer 

The  respondents,  by  their  attorney,  Michael  F.  Market, 
answering  the  complaint  in  the  above  entitled  proceeding, 
admit  each  and  every  material  allegation  of  the  paragraphs 
of  the  complaint  marked  “ONE,”  “TWO,”  and 
“THREE,”  and,  except  as  thus  admitted,  deny  each  and 
every  material  allegation  of  the  complaint. 

Wherefore  Respondents,  Dolcin  Corporation,  Victor 
van  der  Linde,  George  Shimmerlik,  and  Albert  T.  Wantz, 
individually  and  collectively,  pray  that  the  complaint 
herein  be  dismissed. 

Respectfully  submitted, 

Michael  F.  Markel 
Munsey  Building 
1329  E  Street,  N.  W. 
Washington  4,  D.  C. 

Attorney  for  Respondents 

27  Motion  to  Require  Respondents  to  Complete  Evidence 
Opposing  the  Complaint  On  or  Before  June  30,  1951 

To:  Trial  Examiner  Abner  E.  Lipscomb 

Comes  now  Joseph  Callaway,  counsel  supporting 
the  complaint  and  moves  that  hearings  for  taking  of  re¬ 
spondents’  evidence  be  closed  on  or  before  June  30,  1951, 
and  for  reason  says: 

The  record  in  this  case  shows  that  hearings  for  the  tak¬ 
ing  of  evidence  in  support  of  the  allegations  of  the  com¬ 
plaint  closed  on  January  10,  1951,  at  which  time  counsel 
for  respondents  was  given  until  February  12, 1951,  in  which 
to  advise  the  Trial  Examiner  as  to  when  and  where  he 
wished  to  present  testimony  (R.  pp.  519-521). 

Hearings  to  take  respondents’  evidence  were  begun  in 
New  York  on  March  20,  1951,  and  other  hearings  for  that 
purpose  were  held  March  21  and  22,  April  11,  12  and  13. 
The  record  further  shows  that  at  the  hearing  on  March  22, 
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the  respondents  were  unable  to  state  when  they  could 
produce  their  next  witnesses,  and  that  hearing  was  ad¬ 
journed  subject  to  notice  to  both  parties,  it  being  under¬ 
stood  that  counsel  for  the  respondents  would  notify  the 
Trial  Examiner  on  or  before  March  30  as  to  the  date  on 
which  he  wished  the  next  hearing  held  on  his  behalf  (E.  p. 
717).  The  record  further  shows  that  at  the  end  of  the  hear¬ 
ing  held  on  April  13,  the  respondents’  asked  leave  of  the 
Trial  Examiner  to  take  testimony  in  London,  England, 
which  was  denied  by  the  Trial  Examiner,  and  that  counsel 
supporting  the  complaint  renewed  on  the  record  his  re¬ 
quest  that  the  respondents  give  the  Trial  Examiner 
28  the  dates  for  hearings  which  would  conclude  testi¬ 
mony  for  respondents.  The  record  further  shows 
that  counsel  for  respondents  replied  to  that  request  as 
follows : 

“That  is  perfectly  preposterous  because  it  is  impos¬ 
sible  to  do  that.  Mr.  Callaway  knows  it  would  be  im¬ 
possible  for  me  to  do  that.  It  is  a  matter  of  preparing 
from  one  hearing  to  the  next  because  of  the  availability 
or  lack  of  availability  of  witnesses  and  it  is  not  as  simple 
as  all  that  in  view  of  what  I  consider  the  perfectly  pre¬ 
posterous  question  raised  in  this  proceeding  so  far.” 
(R.  pp.  918,  919.) 

The  record  further  shows  that  that  hearing  was  adjourned 
to  the  eighth  of  June  in  New  York. 

Although  not  a  matter  of  record  in  this  case,  at  the 
respondents’  request,  the  hearing  for  June  8  w’as  canceled 
and  has  now’  been  reset  for  Chicago ;  that  another  hearing 
has  been  tentatively  scheduled  for  June  14  and  15  in  New 
York;  that  the  Trial  Examiner  has  reserved  practically  the 
w’hole  month  of  June  for  the  taking  of  respondents’  evi¬ 
dence  ;  that  respondents  have  not  yet  stated  either  officially 
or  unofficially  when  the  hearings  on  behalf  of  respondent 
can  be  closed. 

It  is  understood  that  respondents’  counsel  will  leave  for 
a  trip  to  Europe  on  July  21,  not  returning  until  September. 
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Unless  hearings  on  behalf  of  respondents  have  been  com¬ 
pleted  by  June  30,  1951,  it  will  be  necessary  to  wait  until 
after  counsel’s  return  from  Europe  before  putting  in  re¬ 
buttal  evidence  and  thus  closing  the  taking  of  testimony  in 
this  case.  The  only  alternative  would  be  to  hold  hearings 
for  taking  of  rebuttal  evidence  in  the  absence  of  the  present 
counsel  for  respondents. 

There  is  much  public  interest  in  this  case.  The  record 
shows  respondents  are  now  and  have  been  advertising  the 
preparation  “Dolcin”  on  a  national  scale  and  doing  a  large 
volume  of  business  all  over  the  country.  The  advertise¬ 
ments  used  by  respondents  to  induce  the  sale  of  Dolcin  con¬ 
tain  many  statements  and  implications  which  are  alleged 
in  the  complaint  to  be  false  and  deceptive.  In  the  interest 
of  the  purchasing  public,  it  is  highly  desirous,  if  not  neces¬ 
sary,  that  hearings  in  this  case  be  speedily  concluded  so  that 
an  early  determination  of  the  issues  in  this  case  can 
be  had. 

29  Anticipating  that  respondents’  counsel  may  say 
that  it  took  nine  months  and  four  days  to  present  evi¬ 
dence  supporting  the  complaint,  it  seems  desirous  to  state 
that  at  no  time  did  respondents’  counsel  object  to  any  delay 
in  the  hearings  for  the  taking  of  evidence  in  support  of  the 
complaint,  either  on  the  record  or  off  the  record.  In  fact, 
the  hearings  were  started  on  March  6,  1950,  over  the  stren¬ 
uous  objection  of  respondents’  counsel  who  desired  further 
delay  before  the  hearings  started.  Counsel  supporting  the 
complaint  has  insisted  at  every  hearing  since  January  10, 
1951,  either  on  the  record  or  off  the  record  for  a  speedy 
conclusion  of  hearings  in  this  case,  and  several  times  un¬ 
officially  requested  before  this  date  that  hearings  on  behalf 
of  respondents  be  closed  by  June  30. 

Respectfully  submitted, 

Joseph  Callaway, 

Counsel  Supporting  the  Complaint. 

Date :  May  31, 1951. 

•  ••••••••• 
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31  June  29,  1951. 

Respondents'  Appeal  to  the  Commission 

Now  come  the  respondents  in  the  above  entitled  proceed¬ 
ing  and,  jointly  and  severally,  by  Michael  F.  Markel,  their 
attorney,  hereby  respectfully  appeal  to  the  Commission 
from  the  order  made  by  the  Trial  Examiner  herein,  upon 
motion  of  the  Commission’s  counsel,  at  the  hearing  held  in 
Chicago,  Illinois,  on  June  8,  1951,  as  modified  by  further 
order  at  the  hearing  held  in  New  York  on  June  27,  1951, 
requiring  the  respondents  to  conclude  the  presentation  of 
their  evidence  herein  during  the  week  of  July  15,  1951,  and 
that,  on  respondents’  failure  to  do  so,  the  record  be  closed 
upon  respondents’  offer  of  proof. 

The  said  respondents  hereby  respectfully  move  this  Com¬ 
mission  to  issue  an  order  directing  as  follows — 

1.  That  the  said  order  by  the  Trial  Examiner,  as 
amended,  be  vacated; 

2.  That  the  testimony  of  Dr.  Francis  Bach  of  London, 
England,  be  taken  in  Washington,  D.  C.  on  Tuesday,  July 

17,  1951; 

32  That,  except  for  such  hearing,  the  taking  of  further 
testimony  be  postponed  until  the  second  day  of  Octo¬ 
ber,  1951 ;  and 

4.  That  a  subpoena  duces  tecum  be  issued  to  Dr.  Murrill 
M.  Szucs  of  Youngstown,  Ohio;  as  more  fully  set  forth  in 
applications  heretofore  made  to  the  Trial  Examiner,  dated 
June  13,  1951,  and  June  15,  1951,  directing  his  testimony 
to  be  taken  in  Youngstown,  Ohio  on  Tuesday,  October  2, 
1951,  and  that  the  dates  for  taking  additional  testimony  be 
fixed  at  the  conclusion  of  this  hearing  on  a  basis  con¬ 
sidered  just  and  reasonable  under  the  then  existing  circum¬ 
stances. 

This  appeal  to  the  Commission  from  the  said  order,  as 
amended  by  the  Trial  Examiner,  is  taken  pursuant  to  Rule 
XX  of  the  Commission’s  Rules  of  Practice  on  the  grounds 
that  said  order  is  unreasonable  in  that  its  effects  will  be 
such  as  to  deprive  the  respondents  of  a  fair  hearing  and  is 
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in  violation  of  the  applicable  provisions  of  the  Administra¬ 
tive  Procedures  Act  in  that  it  fails  to  give  “due  regard” 
“for  the  convenience  and  necessity  of  the  parties  or  their 
representatives”  and  that  the  closing  of  the  record  under 
existing  circumstances  as  ordered  by  the  Trial  Examiner, 
will  result  in  unusual  delay  and  expense  to  the  respondents 
as  well  as  to  the  Commission  in  that  the  compulsion  of  said 
order  under  these  circumstances  will  necessarily  result  in 
protracted  litigation  of  collateral  issues  inherent  in  the  en¬ 
forcement  of  said  order. 

33  The  basis  for  the  respondents’  prayer  for  the  relief 
sought  and  the  grounds  for  taking  this  appeal  under 

Rule  XX  are  more  fully  set  forth  in  the  affidavit  and  argu¬ 
ment  of  Michael  F.  Markel,  sworn  to  June  20,  1951  hereto 
annexed  and  hereby  made  a  part  hereof. 

Respectfully  submitted, 

Michael  F.  Markel, 

Attorney  for  the  respondents. 
Munsey  Building 
Washington  4,  D.  C. 

•  ••••••  ••• 

34  Affidavit  and  Argument 

District  of  Columbia,  ss 

Michael  F.  Markel,  being  first  duly  sworn  deposes  and 
says: 

1.  I  am  an  attorney  at  law  with  offices  in  the  Munsey 
Building,  Washington  4,  D.  C.,  and  have  associated  with  me 
Wayne  K.  Hill,  an  attorney,  who  has  been  so  associated 
for  nearly  two  years ; 

2.  I  am  the  attorney  of  record  for  the  respondents  in  the 
above  entitled  proceeding; 

3.  On  June  8,  1951,  at  the  hearing  held  in  Chicago, 
Illinois,  in  the  above  entitled  proceeding,  the  Commission 
counsel  made  a  motion  to  the  Trial  Examiner  requesting 
that  the  Examiner  issue  an  order  requiring  the  respond- 
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ents  to  conclude  the  presentation  of  their  testimony  prior 
to  July  1, 1951.  This  motion  was  granted  and  the  respond¬ 
ents  were  directed  to  complete  presentation  of  their  evi¬ 
dence  by  June  29,  1951.  The  Trial  Examiner  stated, 

35  further,  that  if  the  respondents  failed  to  complete 
presentation  of  their  evidence  by  this  date,  the  record 

would  then  be  closed,  subject  to  such  offer  of  proof  as  the 
respondents  might  make.  This  allegation  of  fact  is  based 
on  my  best  recollection  of  the  proceedings,  since  the  tran¬ 
script  thereof  is  still  not  available  as  of  the  date  of  this 
affidavit,  notwithstanding  the  fact  that  daily  copy  was  re¬ 
quested  and  originally  promised,  and  later  promised  during 
the  week  of  June  10,  1951. 

4.  Thereafter,  and  on  June  27,  the  said  order  was  modified 
to  the  extent  that  respondents  would  be  permitted  to 
present  further  evidence  during  the  week  of  July  15,  1951, 
which  evidence  would  consist  of  testimony  to  be  adduced 
from  Dr.  Murrill  M.  Szucs,  whose  appearance  is  to  be  di¬ 
rected  by  issuing  a  subpoena  duces  tecum ,  and  by  presenta¬ 
tion  of  testimony  of  Dr.  Francis  Bach  of  London,  England. 
Dr.  Bach  concluded  his  arrangements  to  come  to  the  United 
States  pursuant  to  my  request  made  prior  to  the  date  of 
said  motion  and  order  but  his  advice  to  me  as  to  his  avail¬ 
ability  and  the  date  thereof  was  received  after  the  issuance 
of  said  order. 

5.  It  is  respectfully  submitted  that  if  the  Trial  Exam¬ 
iner’s  order,  as  amended,  is  allowed  to  stand  under  the 
circumstances  as  hereinafter  related  these  respondents  will 
have  been  deprived  of  a  fair  hearing  and  the  order  will  be 
violative  of  the  provisions  of  the  Administrative  Procedure 
Act  which  specify  that,  in  fixing  the  times  and  places  for 

hearings,  “due  regard  shall  be  had  for  the  con- 

36  venience  and  necessity  of  the  parties  or  their  repre¬ 
sentatives.”  [5  U.S.C.A.  §  1004(a)].  The  facts  and 

circumstances  are  as  follows: 

Of  the  several  issues  raised  by  the  complaint  and  the 
evidence  of  record  as  it  was  upon  conclusion  of  presenta- 
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tion  of  the  Commission’s  evidence,  the  two  principal  issues 
are: 

(1)  Whether  the  respondents’  Dolcin  tablets,  when  taken 
as  directed,  are  likely  to  be  dangerous  to  the  persons  who 
may  buy  them  in  response  to  advertisements  recommending 
them  for  use  in  treating  arthritic  and  rheumatic  symptoms, 
particularly  pain;  and 

(2)  Whether  Dolcin  tablets  have  any  value  by  virtue  of 
their  calcium  succinate  content  other  than  such  value  as 
their  aspirin  content  may  afford. 

While  considerable  evidence  has  been  presented  by  the 
respondents  on  the  issue  of  safety  of  the  respondents’ 
drug,  when  taken  as  directed,  it  appears  from  the  testi¬ 
mony  of  Dr.  Armand  J.  Quick,  an  internationally  recognized 
authority  in  the  field  of  haematology,  that  relatively  recent 
work,  considered  by  him  to  be  the  most  authoritative,  which 
has  been  done  in  determining  the  effects  of  salicylates  on 
humans  when  administered  in  large  doses,  is  the  work  re¬ 
ported  in  respondents’  Exhibits  for  Identification  15  and 
16.  These  Exhibits,  and  all  references  to  their  content,  were 
excluded  from  the  record  although  one  of  these  (Ex.  15) 
had  been  submitted  to  Dr.  Quick  for  critical  review  prior 
to  publication.  The  work  thus  characterized  by  a 
37  recognized  authority  and  published  in  scientific  litera¬ 
ture  is  contradictory  of  the  work  which  constituted 
the  basis  for  the  testimony  of  Dr.  Shapiro,  the  Commis¬ 
sion’s  principal  witness  on  this  issue.  Furthermore,  one  of 
the  co-authors  of  Exhibit  16  for  Identification  has  written 
a  letter  to  the  editor  of  the  American  Medical  Association 
Journal,  which  was  published  in  that  Journal,  expressly 
criticizing  Dr.  Shapiro’s  conclusions  which  are  an  important 
basis  for  his  conclusions  stated  for  the  record.  This  letter 
is  respondents’  Exhibit  17  for  Identification,  also  excluded 
from  the  record. 

In  view  of  the  importance  of  the  issue  of  safety  the  data 
and  conclusions  of  Exhibits  15, 16  and  17  for  Identification, 
should  certainly  be  made  available  to  the  Commission. 
Public  interest  requires  this!  We  know  of  no  reason,  and 
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Commission  counsel  has  failed  to  suggest  any,  why  the 
Commission  should  be  deprived  of  the  benefit  of  the  factual 
data  adduced  by  recognized  authorities  wholly  independent 
of  this  proceeding  and  as  a  part  of  a  scientific  investigation. 
This  is  of  greatest  importance  especially  since  these  data 
and  conclusions  contradict  the  principal  evidence  relied  on 
by  the  Commission  counsel.  Indeed,  the  fundamental 
philosophy  of  administrative  adjudication  would  demand 
that  this  evidence  be  fully  made  available  to  the  Commis¬ 
sion  and  it  is  our  view  that  the  Commission  should  insist 
that  the  issue  of  safety  be  fully  explored  before  closing  the 
record. 

The  respondents  are  particularly  concerned  lest 
38  this  issue  be  not  fully  explored  because  of  the  undue 
stress  of  the  question  of  safety  by  the  Commission 
counsel  as  revealed  by  testimony  of  witnesses  presented  by 
him,  a  well  as  questions  put  to  witnesses  on  cross-examina¬ 
tion,  on  the  one  hand,  and  a  complete  disregard  of  this 
question  by  the  agency,  charged  by  statute,  with  the  respon¬ 
sibility  of  insuring  the  safety  of  drugs,  on  the  other.  Com¬ 
mission  counsel ’s  contentions  are  entirely  inconsistent  with 
the  administrative  action  of  the  Federal  Security  Adminis¬ 
trator  in  connection  with  certain  conferences  had  with  of¬ 
ficials  of  the  Food  and  Drug  Administration  in  considering 
revision  of  the  label  and  labeling  of  Dolcin  tablets.  These 
officials,  though  critical  of  some  parts  of  the  label  and 
labeling,  have  never  suggested  either  that  such  label  bear 
a  warning  against  possible  danger,  or  that  the  product  be 
sold  only  on  prescription  by  reason  of  the  likelihood  of 
danger,  either  of  which  requirements  would  be  mandatory 
under  the  Federal  Food,  Drug  and  Cosmetic  Act  if  the 
product  were,  in  fact,  likely  to  be  dangerous. 

In  view  of  the  application  of  rules  of  evidence  in  this 
proceeding,  which  seems  to  me  to  be  unusually  strict — 
stricter  than  those  applied  in  the  trial  of  like  issues  before 
a  District  Court  judge  without  a  jury — for  administrative 
proceedings,  the  only  manner  in  which  the  evidence  referred 
to  can  be  made  available  to  the  Commission  is  by  testi- 
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mony  of  one,  or  possibly  more,  of  the  authors  of  Ex- 

39  hibits  for  Identification  15  and  16,  respectively.  Pre¬ 
liminary  negotiations  were  had  with  Dr.  Hugh  R.  Butt 

of  the  Mayo  Clinic,  the  principal  author  of  Exhibit  15  for 
Identification,  but  in  view  of  the  undue  pressure  resulting 
from  the  schedule  of  hearings  fixed,  it  has  become  impos¬ 
sible  to  interview  this  author  or  any  others.  It  is  therefore 
imperative  that  the  authors  be  interviewed  with  a  view  of 
determining  which  of  the  co-authors  should  be  required  to 
appear  and  give  testimony  in  view  of  the  fact  that  all  factual 
data  adduced  by  studies  of  this  character  have  heretofore 
been  excluded  from  the  record  in  this  hearing  unless  the 
original  notes  are  available  or  unless  the  person  who 
actually  made  the  observations  and  noted  them  on  the 
original  notes,  appears  in  person  to  give  testimony.  By 
reason  of  the  application  of  this  unusually  strict  rule  of 
evidence,  reasonable  time  should  be  granted  to  the  respond¬ 
ents  to  interview  the  necessary  witnesses  with  a  view  of 
arranging  for  their  voluntary  appearance  to  give  testi¬ 
mony. 

The  second  issue  referred  to  above,  namely  the  value, 
if  any,  of  calcium  succinate  in  the  Dolcin  formula,  has  not 
been  fully  covered  in  the  record  to  date.  There  has  been 
some  testimony,  particularly  that  of  Professor  John  Yudkin, 
head  of  the  Department  of  Physiology  at  the  University 
of  London,  and  Dr.  Robert  D.  Barnard,  with  respect  to  cer¬ 
tain  functional  aspects  of  calcium  succinate.  However,  the 
principal  evidence  demonstrating  its  value  in  the 

40  alleviation  of  the  symptoms  of  arthritis  and  rheu¬ 
matism  is  yet  to  be  presented.  This  testimony  divides 

itself  into  two  categories.  The  first  category  includes  evi¬ 
dence  of  factual  data  aduced  in  scientific  studies  conducted 
by  Dr.  Murrill  J.  Szucs  of  Youngstown,  Ohio,  whose  initial 
work  is  published  in  the  Ohio  State  Medical  Journal  for 
October  1947.  Originally  the  respondents’  claims  were  based 
primarily  on  Dr.  Szucs’  -work  and  his  reported  paper  was 
disseminated  extensively  to  the  medical  profession  with  his 
express  approval  and  consent. 
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On  the  basis  of  personal  conversations  which  I  have 
had  with  Dr.  Szucs,  I  know  that  further  work  has  been 
done  by  this  investigator  and  that  he  will  be  able  to  present 
additional  evidence.  However,  by  reason  of  certain  dis¬ 
agreements  having  arisen  between  Dr.  Szucs  and  the  re¬ 
spondents  as  to  matters  wholly  unrelated  to  this  hearing, 
Dr.  Szucs  has  become  hostile  and  refuses  to  appear  volun¬ 
tarily  to  give  testimony,  notwithstanding  the  fact  that  he 
had  on  two  occasions  indicated  to  me  that  he  would  do  so. 
The  last  time  he  indicated  that  he  might  appear  volun¬ 
tarily,  I  stated  that  I  would  see  that  he  would  get  paid  well 
for  his  time  and  suggested  that  the  highest  fee  for  testi¬ 
mony  of  this  character  of  which  I  was  aware  was  $200.00 
per  diem.  I  said  I  would  try  to  get  this  for  him.  He  then 
said  I  should  write  him  a  letter  to  this  effect  which  I  did. 

Since  then  I  have  made  repeated  efforts  to  com- 
41  municate  with  Dr.  Szucs  and  at  one  time  reached  him 
on  the  long  distance  telephone,  but  when  he  learned 
of  the  purpose  of  my  call  he  hung  up.  Thereafter  I  enlisted 
the  services  of  a  mutual  acquaintance,  Mr.  John  Ranz,  an 
attorney  in  Youngstown,  Ohio,  who  undertook  to  persuade 
Dr.  Szucs  to  carry  out  his  previous  promise  to  me.  Mr. 
Ranz  reported  to  me  that  Dr.  Szucs  had  declined  to  tele¬ 
phone  to  me  and  had  said  that  he  regretted  that  he  had  to 
do  this  to  me  because  he  had  nothing  against  me,  but  that 
he  would  not  turn  a  hand  to  be  of  assistance  to  the  respond¬ 
ents. 

It  is  respectfully  submitted  that,  notwithstanding  this 
display  of  antagonism,  the  factual  evidence  available  to  the 
Commission  through  this  witness  is  indispensable  to  a  com¬ 
plete  consideration  of  this  basic  issue  and  that  Dr.  Szucs 
should  therefore  be  directed  to  appear  with  all  pertinent 
records  and  give  testimony  on  this  issue.  This  will  of  neces¬ 
sity  involve  considerable  time  and  effort  and  appropriate 
time  should  be  granted  for  arranging  for  the  appearance 
of  this  witness. 

The  evidence  falling  in  the  second  category  is  evidence 
by  doctors  w’ho  are  prescribing  respondents’  product  in 
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preference  to  other  medicants  ordinarily  prescribed  by 
doctors  for  the  symptomatic  treatment  of  arthritis  and 
rheumatism.  While  there  are  many  such  doctors,  they  are 
extremely  reluctant  to  appear  at  hearings  of  this  character 
for  reasons  beyond  the  respondents’  control.  Indeed, 

42  two  such  witnesses  had  been  scheduled  for  presenta¬ 
tion  at  the  hearings  held  on  Friday,  June  22  and  on 

Tuesday,  June  26.  While  these  doctors  had  earlier  indi¬ 
cated  a  willingness  to  appear,  they  later  declined  to  do  so. 

Some  witnesses  in  this  category  are  available  in  England. 
The  formulation  which  is  identical  with  the  product  which 
is  the  subject  of  the  complaint  herein,  is  marketed  almost 
entirely  on  the  so-called  “ethical”  basis  in  England  with 
the  result  that  it  is  usually  prescribed  by  English  physi¬ 
cians.  Under  these  circumstances  English  doctors  are  less 
reluctant  to  give  testimony  and,  if  sufficient  time  is  granted, 
witnesses  in  addition  to  Dr.  Bach  will  be  available  to 
testify  as  to  reasons  for  their  preference  of  the  succinate- 
salicylate  combination  over  salicylates  alone. 

Furthermore,  the  action  of  salicylates  in  the  treatment 
of  symptoms  of  arthritis  and  rheumatism  is  just  beginning 
to  be  understood  since  the  action  of  ACTH  and  cortisone 
has  become  known.  Dr.  Ritz  testified  on  Friday,  June  22, 
(record  not  delivered)  that  salicylates,  administered  in 
doses  ordinarily  used  in  the  symptomatic  treatment  of 
arthritic  and  rheumatic  conditions  will,  among  other  things, 
stimulate  the  adrenal  and  thus  have  the  effect  of  an  in¬ 
creased  natural  production  of  cortisone  by  the  patient’s 
system.  That  salicylates  have  been  the  drug  of  choice  in 
such  treatment  for  nearly  a  half  a  century  is  well  sub¬ 
stantiated  bv  the  literature  and  Dr.  Ritz  has  sug- 

43  gested  that  a  stimulation  of  the  adrenal  gland  is 
probably  the  reason  for  this  fact.  There  is  consider¬ 
able  literature  on  this  subject,  including  a  number  of  pub¬ 
lications  appearing  recently  in  Lancet,  the  leading  British 
medical  journal.  It  seems  to  us  that  a  full  consideration  of 
the  issues  raised  in  the  proceedings  should  afford  the  re¬ 
spondents  a  reasonable  opportunity  to  investigate  this  field 
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and  present  witnesses  qualified  to  discuss  this  aspect  of  the 
science  involved  in  the  proceeding. 

A  mere  recital  of  the  proof  which,  it  is  respectfully 
suggested,  is  essential  to  a  fair  consideration  of  the  two 
principal  issues  raised  by  the  Complaint  and  the  Commis¬ 
sion’s  evidence,  will  immediately  suggest  that  the  Trial 
Examiner’s  order,  from  which  this  appeal  is  taken,  will 
make  it  impossible  to  present  that  evidence.  Furthermore, 
I  myself,  by  reason  of  present  commitments  of  matters 
which  cannot  be  delegated,  will  find  it  a  physical  impos¬ 
sibility  to  comply  even  with  the  schedule  of  hearings  as  now 
fixed  by  the  Trial  Examiner.  Among  other  commitments, 
I  refer  particularly  to  the  following: 

1.  I  am  general  counsel  for  the  National  Lutheran  Coun¬ 
cil  and  in  that  capacity  have  been  most  active  in  connec¬ 
tion  with  all  legal  matters  pertaining  to  legislation,  regula¬ 
tion  and  administration  of  the  resettlement  of  displaced 
persons  and  refugees.  Since  the  recent  amendment  and 
subsequent  extension  of  the  Displaced  Persons  Act,  officials 
of  the  Immigration  and  Naturalization  Service  of  the  De¬ 
partment  of  Justice  have  suggested  to  the  Voluntary 
Agencies  that  their  representatives  possessing  the  back¬ 
ground  and  familiarities  with  the  proceedings  before  them, 
be  sent  to  Europe  to  either  handle  cases  before  them  or 
to  instruct  their  European  staff  in  their  procedures.  This 
has  become  vital  since  all  immigration  administrative  con¬ 
siderations  of  applications  of  persons  seeking  to  enter  the 
United  States  under  the  Displaced  Persons  Act,  as  amended, 
are  had  in  Europe  up  to  the  point  of  final  appeal  to  the 
Board  of  Immigration  Appeals.  A  like  suggestion  has 
been  made  by  officials  of  the  Displaced  Persons  Commission. 
Accordingly,  I  have  been  requested  by  the  National 
Lutheran  Council  to  go  to  Europe  for  the  purpose  of  in¬ 
structing  its  European  staff  and  to  outline  the  appropriate 
procedures  for  them. 

In  view  of  the  difficulties  inherent  in  booking  passage 
at  this  time  of  year,  I  do  not  have  a  choice  as  to  the  dates 
and,  accordingly,  I  am  required  to  sail  for  Europe  on  Satur- 
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dav,  July  21.  I  will  not  be  able  to  return  to  the  United 
States  until  September  12,  1951.  Should  the  Commission 
care  to  make  an  independent  investigation  as  to  the  extent 
of  my  activities  in  resettlement  work,  the  value  of  my  serv¬ 
ices  to  this  work  and  the  value  of  properly  trained  Euro¬ 
pean  staff  to  the  resettlement  program  and  the  United 
States  Government  agencies  involved,  I  respectfully 

45  refer  them  to  Displaced  Persons  Commissioners 
O’Connor  and  Rosenfield,  Mr.  Shirk,  one  of  the  prin¬ 
cipal  executive  officers  of  that  Commission,  and  Mr. 
McTigue,  the  General  Counsel  for  the  Displaced  Persons 
Commission,  all  persons  with  whom  I  have  worked  inti¬ 
mately  and  extensively  on  various  matters  of  their  program. 
This  suggestion  is  made  lest  it  might  be  suggested  by  some¬ 
one  that  a  trip  to  Europe  is  not  essential.  A  further  fact 
which  may  be  pertinent  to  the  Commission’s  consideration 
of  this  aspect  of  the  grounds  for  this  application,  is  that 
my  services  have  been  and  continue  to  be  voluntary;  that 
I  am  only  paid  actual  expenses  incurred  in  connection  with 
this  work. 

In  order  to  properly  prepare  for  the  work  which  I  will 
be  required  to  do  in  Europe,  it  is  imperative  that  I  have 
appropriate  briefing  with  the  officials  of  the  government 
agencies  involved,  particularly  the  Immigration  Service 
and  the  Displaced  Persons  Commission.  This  will  have  to 
be  attended  to  within  the  next  three  weeks. 

2.  The  second  most  important  engagement  is  a  matter 
of  qualifying  a  drug  as  a  “new  drug”  under  the  Federal 
Food,  Drug  and  Cosmetic  Act.  This  requires  early  and  im¬ 
perative  consultations  with  the  officials  of  the  Food  and 
Drug  Administration.  This  work,  which  I  am  doing  in 
behalf  of  the  International  Minerals  and  Chemicals  Cor¬ 
poration  of  Chicago,  Illinois,  has  already  been  unduly  de¬ 
ferred  because  of  my  heavy  schedule  of  engagements  in 
this  proceeding  and  must  be  attended  to  before 

46  I  sail  for  Europe  on  July  21.  It  involves  work  which 
also  cannot  be  delegated  because  of  my  prior  back¬ 
ground  and  familiarity  with  the  problems  involved.  This 
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work  requires  supervision  on  my  part  of  the  establishment 
of  appropriate  studies  required  to  meet  statutory  require¬ 
ments  and  preparation  of  detailed  instructions  to  all  con¬ 
cerned  as  to  the  procedures  required  to  be  followed  in  the 
distribution  of  the  drug  while  it  is  being  investigated  as 
to  safety  and  efficacy. 

3.  I  am  also  the  attorney  for  Corn  Industries  Research 
Foundation,  whose  members  produce  dextrose  and  corn 
syrups,  which  are  sweeteners  used  in  various  canned  fruits. 
A  hearing  has  been  set,  commencing  on  October  15,  1951, 
for  the  purpose  of  receiving  evidence  to  consider  fixing  and 
establishing  definitions  and  standards  of  identity  for  canned 
pineapple  and  canned  pineapple  juice.  The  inclusion  of 
corn  sweetener  in  products  of  this  character  has  raised 
controversial  questions  between  competitive  ingredient 
suppliers,  and,  therefore,  it  is  necessary  to  prepare  evi¬ 
dence  for  presentation  at  such  hearing  to  meet  these  issues. 
While  most  of  the  evidence  has  been  prepared,  it  will,  never¬ 
theless,  be  necessary  for  me,  prior  to  my  sailing  for  Europe, 
to  have  conferences  and  organize  this  evidence,  and  other¬ 
wise  leave  instructions  for  the  proper  preparation  for  that 
hearing  during  my  absence. 

4.  There  are  numerous  miscellaneous  office  matters 
47  which  have  necessarily  accumulated  during  my  re¬ 
peated  absences  in  preparing  for  hearings  herein  and 
presenting  witnesses  on  the  dates  directed.  These  matters 
must  also  be  disposed  of  prior  to  my  departure  for  Europe. 
A  reference  to  the  record  will  readily  disclose  the  extent 
of  my  engagement  in  this  proceeding  during  the  last  four 
months  and  the  enormous  demand  on  my  time  during  this 
period. 

Most  of  the  foregoing,  and  particularly  the  circumstances 
surrounding  the  necessity  of  my  going  to  Europe,  has  been 
discussed  with  the  Trial  Examiner  and  with  the  Commis¬ 
sion  counsel  from  time  to  time  during  the  last  two  or  three 
months.  In  response  to  my  plea  for  more  time,  Commission 
counsel  has  suggested  that  I  was  too  busy  and  should  get 
rid  of  some  of  my  business.  It  is  respectfully  submitted 


that  such  a  suggestion  betrays  a  complete  ignorance  of  the 
problems  of  maintaining  a  law  practice  in  the  City  of  Wash¬ 
ington  and  of  meeting  a  payroll  and  paying  the  office  rent 
monthly.  I  am  perfectly  able  to  meet  any  reasonable 
schedule  and  will  be  able  to  meet  a  much  tighter  schedule 
than  the  one  which  the  Commission  attorney  was  required 
to  meet  in  this  proceeding  as  will  appear  hereafter. 

It  has  further  been  suggested  by  the  Commission  counsel 
that  the  public  interest  requires  that  if  my  request  be 
granted,  the  respondents  agree  to  discontinue  advertising. 
In  this  connection  attention  is  directed  to  the  fact  that  since 
my  appearance  in  this  case  respondents’  advertising 
48  has  been  drastically  curtailed.  When  I  was  first  re¬ 
tained  I  took  this  matter  up  with  Mr.  Gatling  and  on 
my  last  visit  to  him  I  submitted  a  proposed  copy  which  he 
said  looked  “much  better”  to  him.  He  said  he  would  sub¬ 
mit  this  copy  to  the  Medical  Division  for  criticism  and 
would  thereafter  communicate  with  me.  I  so  informed  the 
respondents. 

While  I  was  waiting  for  an  answer  from  Mr.  Gatling,  the 
complaint  herein  issued.  Thereafter  I  made  repeated  over¬ 
tures  that  the  matter  be  settled  by  consent  order,  and  in 
that  connection  further  revised  the  advertising  to  a  point 
where,  in  my  own  opinion,  claims  now  made  are  fully 
justified  by  the  record.  In  view  of  this,  the  public  interest 
is  adequately  protected.  Furthermore,  anyone  who  might 
be  dissuaded  from  purchasing  the  respondents’  products 
because  of  lack  of  advertising,  would  have  as  the  only 
alternative  going  to  a  doctor  and  requesting  a  prescription. 
The  record  shows  through  witness  Hill,  who  testified  on 
June  22,  1951,  that  such  a  person  would  pay  anywhere 
from  $2.50  to  $4.00  for  a  hundred  aspirin  tablets,  the  most 
likely  drug  which  would  be  prescribed  for  him.  It  is  sub¬ 
mitted  that  there  is  no  such  public  interest  involved  as  will 
warrant  inadequate  consideration  of  the  basic  issues  raised. 

In  this  connection  I  respectfully  direct  the  Commission’s 
attention  to  the  fact  that  the  advertising  of  Dolcin  was  less 
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restricted  in  its  claims  and  far  more  extensive  than  is  now 
the  case  during  the  time  while  Commission  counsel 

49  was  presenting  his  witnesses  and  the  public  interest 
under  these  conditions  apparently  did  not  warrant 

the  expeditious  proceeding  now  insisted  upon,  because  the 
presentation  of  the  government  testimony  commenced  on 
March  6,  1950  and  five  opinion  witnesses  were  presented 
thereafter,  the  last  one  having  been  presented  on  January 
10,  1951.  In  view  of  this  record  and  under  those  circum¬ 
stances,  any  suggestion  that  public  interest  now  requires 
curtailment  of  respondents  should  be  rejected  by  the  Com¬ 
mission.  We  respectfully  submit  that  the  record  fails  to 
support  any  suggestion,  should  there  be  such,  that  the  re¬ 
spondents  have  been  dilatory  in  any  respect.  We  have 
heretofore  at  all  times  met  all  of  the  requirements  of  the 
Trial  Examiner  without  complaint,  although  this  has,  at 
times,  been  difficult. 

Wherefore,  the  respondents  respectfully  pray  that  the 
Commission  issue  an  order  directing — 

1.  That  the  said  order  by  the  Trial  Examiner,  as 
amended,  be  vacated; 

2.  That  the  testimony  of  Dr.  Francis  Bach  of  London, 
England,  be  taken  in  Washington,  D.  C.  on  Tuesday  July 
17,  1951; 

3.  That,  except  for  such  hearing,  the  taking  of  further 
testimony  be  postponed  until  the  second  day  of  October, 
1951;  and 

4.  That  a  subpoena  duces  tecum  be  issued  to  Dr. 

50  Murrill  M.  Szucs  of  Youngstown,  Ohio,  as  more  fully 
set  forth  in  applications  heretofore  made  to  the 

Trial  Examiner,  dated  June  13,  1951,  and  June  15,  1951, 
directing  his  testimony  to  be  taken  in  Youngstown,  Ohio 
on  Tuesday,  October  2,  1951,  and  that  the  dates  for  taking 
additional  testimony  be  fixed  at  the  conclusion  of  this  hear¬ 
ing  on  a  basis  considered  just  and  reasonable  under  the 
then  existing  circumstances. 

For  such  other,  further  and  different  relief  as  may  seem 
just,  reasonable  and  proper  to  this  Commission. 
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In  view  of  the  pressing  and  unusual  circumstances, 
prompt  disposition  of  this  appeal  and  motion  is  earnestly 
requested. 


Michael  F.  Markel 
Munsev  Building 
1329  E  Street,  D.  C. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  June, 
1951. 

Patricia  S.  MacLane, 
Munsey  Building 

My  Commission  Expires  2-1-54 

•  ••••••••• 

51  Order  Modifying  Trial  Examiner's  Ruling  to  Provide 

for  Hearing 

At  a  hearing  held  in  the  above-entitled  proceeding  in 
Chicago,  Illinois,  on  June  8,  1951,  the  trial  examiner  made 
a  ruling  requiring  counsel  for  the  respondents  to  complete 
the  presentation  of  evidence  on  behalf  of  the  respondents 
on  or  before  June  29,  1951. 

Thereafter,  counsel  for  the  respondents  having  requested 
permission  to  present  a  witness  from  England  at  a  hearing 
to  be  held  in  Washington,  D.  C.,  on  July  17,  1951,  and 
It  appearing  that  the  granting  of  this  request  will  not 
materially  delay  the  adjudication  of  this  proceeding, 

It  Is  Ordered  that  the  trial  examiner’s  ruling  heretofore 
made  on  the  record,  requiring  counsel  for  the  respondents 
to  complete  presentation  of  evidence  on  their  behalf  on  or 
before  June  29,  1951,  be  and  the  same  hereby  is  modified  to 
provide  for  the  holding  of  a  hearing  on  behalf  of  the  re¬ 
spondents  at  Washington,  D.  C.  beginning  at  10:00  A.M., 
EDST,  July  17, 1951. 

Abner  E.  Lipscomb, 

Trial  Examiner. 

July  10,  1951. 

•  #«••••••• 


52  Answer  of  Counsel  Supporting  the  Complaint  to  Respond* 
ents'  Appeal  to  the  Commission  From  the  Order  of  the  Trial 

Examiner  of  June  8,  1951,  as  Modified  June  27,  1951,  and  the 
Supporting  Affidavit  and  Argument  of  Michael  F.  Marlcel, 
Counsel  for  Respondents 

Comes  Joseph  Callaway,  counsel  supporting  the  com¬ 
plaint,  and  for  answer  to  respondents’  appeal  from  the 
order  of  the  Trial  Examiner,  made  on  June  8,  1951  and 
modified  June  27,  1951,  and  for  answer  to  the  affidavit  of 
counsel  for  respondents,  supporting  the  appeal  says: 

This  is  an  interlocutory  appeal  from  the  order  of  the 
Trial  Examiner,  requiring  respondents  to  close  the  taking 
of  evidence  in  opposition  to  the  allegations  of  the  complaint 
on  July  15,  1951.  Rule  XX  of  the  Commission’s  Rules  of 
Practice  provides  that  interlocutory  appeals,  other  than 
as  provided  for  by  Rule  XVI,  cannot  be  prosecuted  unless 
it  is  shown  that  the  prompt  decision  of  such  appeal  is  neces¬ 
sary  to  prevent  unusual  delay  and  expense.  It  is  denied 
that  the  prompt  decision  of  respondents’  appeal  is  neces¬ 
sary  to  prevent  unusual  delay  and  expense.  Although  the 
appeal  states  that  the  enforcement  of  the  Trial  Examiner’s 
order  appealed  from  “will  result  in  unusual  delay  and  ex¬ 
pense”,  by  their  appeal  respondents  are  asking  that  they  be 
permitted  to  delay  completing  the  evidence  in  opposition  to 
the  complaint  without  any  limit  being  set  as  to  time  or 
number  of  hearings. 

53  It  is  denied  that  the  Trial  Examiner’s  orders  ap¬ 
pealed  from  fails  to  give  due  regard  for  the  conven¬ 
ience  and  necessity  of  the  parties  or  their  representatives  or 
is  in  anywise  in  violation  of  any  applicable  provisions  of  the 
Administrative  Procedure  Act. 

The  taking  of  evidence  in  support  of  the  allegations  of 
the  complaint  was  rested  on  January  10,  1951  (R.p.519). 
Respondents’  counsel  was  given  until  February  12  by  the 
Trial  Examiner  to  present  detailed  information  concerning 
the  hearings,  the  places  and  times  at  which  he  wished  to 
present  testimony.  (R.p.519,520)  First  hearings  requested 
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by  respondents  were  held  March  20,  21  and  22,  1951  in  New 
York.  At  the  end  of  those  hearings  respondents’  counsel 
was  unable  to  state  when  and  where  he  wanted  the  next 
hearings  and  the  hearing  was  adjourned  subject  to  re¬ 
spondents’  counsel  notifying  the  Trial  Examiner  on  or 
before  March  30, 1951  as  to  the  date  on  which  he  wanted  the 
next  hearing.  (R.p.715-717)  The  next  hearings  requested 
were  held  on  April  11,  12  and  12,  1951,  at  the  end  of  which 
hearings  counsel  supporting  the  complaint  renewed  a  re¬ 
quest  that  respondents  give  the  dates  and  places  for  hear¬ 
ings  that  would  conclude  their  testimony,  to  which  respond¬ 
ents’  counsel  replied  that  such  a  request  was  preposterous 
and  impossible  to  comply  with.  (R.  p.  91S,  919)  Re¬ 
spondents  at  that  time  requested  the  next  hearing  to  begin 
on  June  6,  1951  in  New  York.  Later,  and  before  June  6, 
1951  respondents  requested  cancellation  of  that  hearing 
and  a  resetting  for  June  8,  1951  in  Chicago,  and  a  sub¬ 
sequent  hearing  on  June  14,  1951,  both  of  which  requests 
were  granted  by  the  Trial  Examiner.  (See  Interlocutory 
Motions,  Orders,  etc.)  On  May  31,  1951  respondents’ 
counsel  accepted  service  of  a  formal  motion  by  counsel 
supporting  the  complaint  to  require  respondents  to  com¬ 
plete  the  evidence  opposing  the  allegations  of  the  complaint 
on  or  before  June  30,  1951.  This  motion  was  filed  June  1, 
1951,  is  a  matter  of  record,  and  reference  is  hereby  made  to 
said  motion  for  the  contents  thereof.  At  the  hearing  held 
on  June  8,  1951,  the  motion  was  brought  up  for  a  decision. 
At  that  time  the  record  shows,  in  part,  as  follows : 

‘‘Trial  Examiner  Lipscomb:  Just  a  moment,  you  two 
gentlemen  were  in  my  office  discussing  this  matter  the 
latter  part  of  May,  and  it  is  my  understanding  that 
counsel  for  the  respondent  at  that  time  thought  he 
could  finish  his  case  except  for  certain  testimony  which 
he  wanted  to  procure — possibly  from  England.  Is  that 
right,  counsel? 

“Mr.  Markel :  Yes,  I  said  I  would  undertake  to  do  so. 
54  “Trial  Examiner  Lipscomb:  At  that  time  it  was  the 
last  of  May.  The  Trial  Examiner  offered  you  prac¬ 
tically  the  entire  month  of  June,  if  you  sought  to  avail 
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yourself  of  the  opportunity,  but  you  have  not  availed 
yourself  of  that,  and  it  seems  to  the  Trial  Examiner 
that  the  motion  of  the  attorney  supporting  the  com¬ 
plaint  is  reasonable.’ ’  (R.  p.  1041) 

On  page  1044  of  the  record  of  the  same  date  the  Trial 
Examiner  again  offered  to  give  respondents’  counsel  the 
larger  part  of  June  1951  to  present  such  evidence  as  he 
wished  to  adduce  and  fixed  June  29,  1951  as  the  date  when 
respondents  must  close  their  testimony.  Respondents’  coun¬ 
sel  then  withdrew  the  request  for  the  hearings  in  New  York, 
already  set  to  begin  on  June  14, 1951,  and  requested  a  hear¬ 
ing  for  June  25,  1951  in  New  York,  which  was  granted. 
(R.p.1044,1045)  Subsequently,  request  was  made  and 
granted  for  hearings  in  New  York  on  June  20,  21  and  22, 
1951  and  these  hearings  were  held,  at  the  end  of  which  re¬ 
spondents’  counsel  requested  cancellation  of  the  hearing 
set  for  June  25,  1951.  A  hearing  was  held  in  New  York  at 
respondents’  request  on  June  27,  1951,  at  which  time  the 
Trial  Examiner  took  under  advisement  request  of  re¬ 
spondents  to  modify  his  order  of  June  8, 1951  to  the  extent 
of  allowing  respondents  to  have  until  July  15, 1951  in  which 
to  complete  their  evidence.  During  that  hearing  respond¬ 
ents  requested  hearing  on  July  12, 1951  as  the  date  for  offer¬ 
ing  the  testimony  of  Dr.  Francis  Bach  of  London. 

Counsel  supporting  the  complaint  has  been  informed  and 
believes  that  the  Trial  Examiner  has,  subsequent  to  the  last 
hearing,  modified  his  order  of  June  8,  1951  to  the  extent 
of  granting  respondents’  request  for  a  hearing  in  Wash¬ 
ington  on  July  17,  1951  to  take  the  testimony  of  Dr.  Bach. 

It  is  submitted  that  the  above  record  shows  greater  regard 
for  the  convenience  and  necessity  of  the  parties  and  their 
representatives  than  is  required  by  the  Administrative 
Procedure  Act. 

Respondents’  counsel  states  in  the  affidavit  attached  to 
the  appeal  that  he  will  sail  for  Europe  on  July  21,  1951 
and  return  on  or  about  September  12, 1951.  In  view  of  the 
volume  of  business  done  by  respondents,  their  national  ad- 
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vertising  and  the  public  interest  in  this  proceeding,  it  is 
believed  that  respondents’  request  for  extension  of  time  to 
take  further  evidence  opposing  the  allegations  of  the  com¬ 
plaint  should  be  denied. 

55  Answering,  as  far  as  it  is  considered  necessary,  the 
other  statements  contained  in  the  affidavit  and  argu¬ 
ment  attached  to  appeal,  counsel  supporting  the  complaint 
says: 

Respondents’  counsel  has  made  application  for  subpena 
duces  tecum  for  Dr.  Merrill  M.  Szucs  to  the  Trial  Examiner 
by  two  affidavits.  The  first  affidavit  specified  neither  time 
nor  place  for  Dr.  Szuc’s  appearance  and  the  second  af¬ 
fidavit  specified  no  time.  (R.p.439)  The  Trial  Examiner 
offered  to  issue  subpena  duces  tecum  for  Dr.  Szucs’  ap¬ 
pearance  at  a  hearing  to  be  held  in  Youngstown,  Ohio,  the 
home  of  the  proposed  witness,  during  the  week  beginning 
July  2, 1951,  or  on  any  other  convenient  date  up  to  July  20, 
1951  but  respondents’  counsel  failed  to  state  the  date  for 
which  he  w’anted  the  subpena  duces  tecum  issued.  (R.p. 
1440)  The  request  for  Dr.  Szucs  to  appear  at  Youngstown, 
Ohio,  on  October  2,  1951,  contained  in  the  appeal,  is  the 
first  time  respondent  has  ever  fixed  a  date  for  Dr.  Szucs’ 
appearance. 

In  his  affidavit  respondents’  counsel  sets  up  that  the  two 
principal  issues  in  this  case  are  as  follows : 

(1)  Whether  respondents’  Dolcin  tablets,  wiien  taken 
as  directed,  are  likely  to  be  dangerous  to  persons  who 
may  buy  them  in  response  to  advertisements  recom¬ 
mending  them  for  arthritic  and  rheumatic  symptoms, 
particularly  pain, 

(2)  Whether  Dolcin  tablets  have  any  value  by  virtue 
of  their  calcium  succinate  content  other  than  such  value 
as  their  aspirin  content  may  afford. 

It  is  denied  that  these  are  the  principal  issues.  It  is 
denied  that  respondents’  advertisements  only  recommend 
Dolcin  tablets  for  use  in  treating  arthritic  and  rheumatic 
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symptoms.  The  complaint  alleges  and  it  is  believed  that  a 
vast  preponderance  of  the  evidence  shows  that  respond¬ 
ents  advertise  Dolcin  tablets  as  a  cure  and  a  remedy  for 
arthritis  and  rheumatism. 

Respondents’  reference  to  the  testimony  of  Dr.  Armand 
J.  Quick,  and  Respondents’  Exhibits  15,  16  and  17  for 
identification,  shows  at  most  an  inability  or  unwillingness 
to  comply  with  the  rule  of  evidence  denying  admission  into 
evidence  of  so-called  scientific  papers  where  the  author  is 
not  presented  for  cross-examination.  Furthermore,  the 
failure  to  present  the  authors  of  Respondents’  Exhibits  15, 
16  and  17  for  identification  as  witnesses,  if  such  articles  or 
witnesses  are  important  to  the  defense,  shows  lack  of  due 
diligence.  No  showing  has  been  made  of  an  effort  to  get 
the  authors  of  these  articles  as  witnesses. 

56  It  is  denied  that  Commission  counsel’s  contentions 
are  inconsistent  with  the  rulings  or  actions  of  the 
Federal  Security  Administrator. 

In  the  affidavit  respondents’  counsel  states  he  has  made 
repeated  overtures  to  settle  this  case  by  consent  order. 
This  matter  has  been  fully  explored  and  respondents  have 
steadfastly  refused  to  agree  to  any  order,  which  counsel 
supporting  the  complaint  believes  to  be  justified  by  the 
complaint  and  the  evidence. 

Respondents’  counsel  states  on  page  14  of  the  affidavit 
that  counsel  supporting  the  complaint  suggested  that  the 
public  interest  required  that  respondents  discontinue  ad¬ 
vertising  if  their  request  for  further  time  to  take  testimony 
be  granted.  The  statement  was  that,  to  come  with  clean 
hands  in  their  request  for  further  time,  respondents  should 
state  that  if  the  matter  were  continued  respondents  would 
agree  to  cease  all  advertising  of  Dolcin,  alleged  in  the  com¬ 
plaint  to  be  false,  until  the  matter  is  decided  by  the  Federal 
Trade  Commission,  but  that  respondents  were  seeking  to 
obtain  delay  while  the  public  interest  suffered.  (R.p.  1437, 
1438) 

It  is  denied  that  the  current  advertising  of  Dolcin  is 
justified  by  the  evidence  in  this  proceeding. 
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Wherefore,  the  Premises  Considered,  it  is  recommended 
that  respondents’  appeal  be  denied. 

Respectfully  submitted, 

Joseph  Callaway, 

Approved : 

Counsel  Supporting  the  Complaint. 

Daniel  J.  Murphy, 

Chief,  Division  of  Litigation. 


Joseph  Callaway  states  on  oath  that  the  matters  set 
forth  are  true  and  correct  to  the  best  of  his  knowledge  and 
belief. 

Joseph  Callaway 


Subscribed  and  sworn  to  before  me  on  this  11th  day  of 
July  1951  at  Washington,  D.  C. 

Olmer  E.  McAdams, 

Notary  Public 

My  appointment  expires  August  14,  1954. 

59  Order  Denying  Respondents'  Appeal 

This  matter  came  on  to  be  heard  by  the  Commission  upon 
respondents’  appeal,  with  supporting  affidavit,  filed  on  June 
29,  1951,  as  subsequently  modified,  and  answer  of  counsel 
supporting  the  complaint  filed  on  July  12, 1951. 

The  trial  examiner,  in  response  to  a  motion  of  counsel 
supporting  the  complaint,  made  a  ruling  on  the  record  on 
June  8,  1951,  requiring  counsel  for  the  respondents  to  com¬ 
plete  the  presentation  of  evidence  on  behalf  of  the  re¬ 
spondents  on  or  before  June  29,  1951.  On  June  27,  1951, 
the  trial  examiner  took  under  advisement  a  request  of  the 
respondents  to  modify  his  order  of  June  8,  1951,  to  the 
extent  of  allowing  respondents  to  present  the  testimony 
of  two  witnesses  during  the  period  from  July  16  to  July  20, 
1951,  and  on  July  10,  1951,  after  the  filing  of  respondents’ 
appeal,  the  trial  examiner  entered  an  order  modifying  his 


aforesaid  order  of  June  8, 1951,  to  provide  for  a  hearing  on 
behalf  of  the  respondents  at  Washington,  D.  C.  on  July 
17, 1951.  The  respondents,  in  their  appeal  moved  the  Com¬ 
mission  to  issue  an  order  directing  as  follows : 

60  (1)  That  the  trial  examiner’s  order  of  June  8, 1951, 

as  amended,  be  vacated; 

(2)  That  the  testimony  of  Dr.  Francis  Bach  of  Lon¬ 
don,  England,  be  taken  in  Washington,  D.  C.,  on  Tues¬ 
day,  July  17,  1951; 

(3)  That  except  for  such  hearing  the  taking  of 
further  testimony  be  postponed  until  October  2,  1951; 
and 

(4)  That  a  subpoena  duces  tecum  be  issued  to  Dr. 
Murrill  M.  Szucs  directing  his  testimony  to  be  taken  in 
Youngstown,  Ohio,  on  October  2,  1951,  and  that  the 
dates  for  taking  additional  testimony  be  fixed  at  the 
conclusion  of  this  hearing  on  a  basis  considered  just 
and  reasonable  under  the  then  existing  circumstances. 

Respondents  contend  that  the  trial  examiner’s  order  is 
unreasonable  in  that  its  effects  will  be  such  as  to  deprive 
the  respondents  of  a  fair  hearing  and  is  in  violation  of  the 
applicable  provisions  of  the  Administrative  Procedure  Act 
in  that  it  fails  to  give  “due  regard”  “for  the  convenience 
and  necessity  of  the  parties  or  their  representatives”,  and 
that  the  closing  of  the  record  under  existing  circumstances 
as  ordered  by  the  trial  examiner  will  result  in  unusual 
delay  and  expense  in  that  the  compulsion  of  said  order 
under  these  circumstances  will  necessarily  result  in  pro¬ 
tracted  litigation  of  collateral  issues  inherent  in  the  en¬ 
forcement  of  said  order.  Respondents  ’  counsel  further  con¬ 
tends  that  because  of  the  nature  of  the  evidence  which  it 
is  desired  to  present  and  by  reason  of  present  commitments 
of  matters  which  cannot  be  delegated,  it  is  a  physical  im¬ 
possibility  for  him  to  comply  with  the  schedule  of  hearings 
now  fixed  by  the  trial  examiner. 
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61  Counsel  supporting  the  complaint,  in  his  answer, 

denies  that  a  prompt  decision  of  respondents’  appeal 
is  necessary  to  prevent  unusual  delay  and  expense  or  that 
the  trial  examiner’s  order  appealed  from  fails  to  give  due 
regard  for  the  convenience  and  necessity  of  the  parties  or 
their  representatives  or  is  in  any  wise  in  violation  of  any 
applicable  provision  of  the  Administrative  Procedure  Act. 
He  contends  that  the  respondents  have  been  afforded  ample 
opportunity  to  present  evidence  and  that,  in  view  of  the 
volume  of  business  done  by  respondents  in  the  product  in¬ 
volved  in  this  proceeding  and  the  public  interest  in  this 
proceeding,  the  respondents’  request  for  an  extension  of 
time  in  which  to  present  further  evidence  should  be  denied. 

In  view  of  the  trial  examiner’s  order  dated  July  10,  1951, 
modifying  his  order  of  June  8,  1951,  to  provide  for  a  hear¬ 
ing  on  behalf  of  the  respondents  at  Washington,  D.  C.,  on 
July  17,  1951,  the  portion  of  the  respondents’  appeal  relat¬ 
ing  to  the  testimony  of  Dr.  Francis  Bach  of  London,  Eng¬ 
land,  is  moot  and  requires  no  further  consideration  by  the 
Commission. 

It  does  not  appear  from  respondents’  appeal  or  the  record 
herein  that  the  trial  examiner  ever  refused  any  proper 
request  of  counsel  for  the  respondents  for  the  issuance  of 
a  subpoena  duces  tecum  for  Dr.  Murrill  M.  Szucs.  On  the 
contrary,  it  appears  from  the  record  herein  that  the  trial 
examiner  was  willing  to  issue  such  a  subpoena  upon  proper 
request  therefor.  Under  these  circumstances,  the  Com¬ 
mission  is  of  the  opinion  that  the  request  in  respondents’ 
appeal  for  an  order  directing  that  a  subpoena  duces  tecum 
be  issued  for  Dr.  Murrill  M.  Szucs  and  directing  that  his 
testimony  be  taken  in  Youngstown,  Ohio,  on  October  2, 
1951,  is  not  a  proper  request  for  the  Commission’s  con¬ 
sideration  at  this  stage  in  the  proceeding. 

The  remaining  portion  of  the  respondents’  appeal  is, 
in  effect,  a  request  that  the  taking  of  further  evidence  in 
this  matter  be  postponed  until  October  2,  1951,  without  any 
limitations  as  to  the  time  within  which  the  respondents 
are  to  complete  the  presentation  of  their  evidence.  In 
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setting  a  date  by  which  the  respondents  were  to  complete 
the  presentation  of  evidence  in  their  behalf,  the 
62  trial  examiner  acted  within  his  discretion  in  accord¬ 
ance  with  the  Commission’s  Rules  of  Practice,  and 
an  appeal  from  such  action  is  an  interlocutory  appeal  which 
under  Rule  XXX  of  the  Commission’s  Rules  of  Practice 
may  not  be  prosecuted  during  the  time  the  proceeding  is 
pending  before  the  trial  examiner  unless  it  be  shown  that  a 
prompt  decision  is  necessary  to  prevent  unusual  delay  and 
expense.  The  Commission  is  of  the  opinion  that  the  re¬ 
spondents  have  failed  to  make  such  a  showing  and  that 
therefore  this  portion  of  the  respondents’  appeal  is  pre¬ 
mature. 

The  Commission  having  duly  considered  respondents’ 
appeal  and  supporting  affidavit,  answer  thereto  of  counsel 
supporting  the  complaint,  and  the  record  herein,  and  being 
now  fully  advised  in  the  premises: 

It  Is  Ordered  that  the  aforesaid  appeal  of  the  respondents 
and  motions  contained  therein  be,  and  the  same  hereby  are, 
denied. 

By  the  Commission. 

D.  C.  Daniel, 

Secretary 

Issued  :  September  18, 1951 

•  ••••••••• 

65  Order  Terminating  the  Reception  of  Evidence  and 
Inviting  Counsel  to  Submit  Proposed  Findings 

It  Is  Ordered  that  the  reception  of  evidence  in  the  above- 
entitled  proceeding  be,  and  hereby  is,  terminated  as  of  this 
date. 

It  Is  Further  Ordered  that  December  17,  1951,  be,  and 
hereby  is,  designated  as  the  date  on  or  before  which  counsel 
may,  at  their  election,  submit  proposed  findings,  conclu¬ 
sions  and  order. 

Abner  E.  Lipscomb, 

Hearing  Examiner. 

November  13, 1951. 

•  ••••••••• 


105  Respondents'  Proposed  Findings  and  Conclusions 

To  Trial  Examiner  Abner  E.  Lipscomb : 

Pursuant  to  XXI  of  the  Rules  of  Practice  of  the  Federal 
Trade  Commission  as  amended,  Michael  F.  Markel,  at¬ 
torney  for  all  of  the  above  named  respondents,  submits  to 
the  Trial  Examiner  his  proposed  findings  and  conclusions 
thereon,  together  with  the  reasons  therefor,  as  follows — 

Proposed  Findings 

1.  Respondent,  Dolcin  Corporation,  is  a  corporation 
organized  under  the  laws  of  the  State  of  New  York  and 
having  its  office  and  principal  place  of  business  at  683  Fifth 
Avenue,  City  and  State  of  New  York.  Respondents,  Victor 
van  der  Linde,  George  Shimmerlik  and  Albert  T.  Wantz 
are  now,  and  at  all  times  since  the  issuance  of  the  Complaint 
herein  have  been,  directors  of  respondent,  Dolcin  Corpora¬ 
tion  and  are  respectively  the  President,  Treasurer,  and 
Secretary  thereof,  with  offices  at  the  above  address.  The 

said  individual  respondents  are  now,  and  have  been, 

106  in  control  of  the  management,  policies,  and  operation 
of  Dolcin  Corporation. 

Reason:  Admitted. 

2.  Respondents  are  now,  and  have  been  for  more  than 
two  years  last  past,  engaged  in  the  business  of  selling  and 
distributing  a  drug  product  composed  of  a  combination  of 
calcium  succinate  and  aspirin  and  marketed  under  the  brand 
name  of  “ DOLCIN.’ ’  The  per  tablet  formula  for  DOLCIN 
being,  2.8  grains  of  calcium  succinate,  3.7  grains  of  acetyl- 
salicylic  acid,  plus  excipients.  The  directions  for  use  of 
such  preparation  are  ordinarily  from  8  to  12  tablets  daily. 
The  business  of  respondents  is  extensive  and,  for  the  most 
part,  in  interstate  commerce. 

Reasons:  Admitted. 

3.  Respondents,  subsequent  to  March  21,  1938,  have 
caused  the  dissemination,  via  the  United  States  mails,  and 
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by  various  other  means  of  interstate  commerce,  of  adver¬ 
tisements  of  DOLCIN,  including  Commission  Exhibits  1 
to  38  inclusive. 

Reasons:  Admitted. 

4.  Whether  DOLCIN  has  any  therapeutic  value  in  the 
prevention  of  the  underlying  causes  of,  or  in  curing,  or  in 
arresting  the  progress  of,  the  ailments  symptomatically 
described  as  arthritis,  rheumatism,  rheumatic  fever,  fibrosi- 

tis,  myositis,  neuritis,  sciatica,  lumbago,  and  bursitis, 

107  is  not  a  contested  issue  in  this  case  since  the  re¬ 
spondents  admit  that  DOLCIN  does  not  serve  to  pre¬ 
vent,  correct  or  retard  these  ailments. 

Reasons:  Respondents’  several  admissions  (R.  pp.  23-27, 
367,  378,  1438-9,  1548,  1582-93.) 

5.  The  sole  issue  with  respect  to  the  therapeutic  claims, 
as  stated  in  the  preceding  finding,  is  whether  any  of  Com¬ 
mission  Exhibits  1  to  38,  inclusive,  may  be  reasonably 
understood  by  a  substantial  portion  of  the  consuming  pub¬ 
lic,  as  claiming  such  therapeutic  value. 

6.  While  some  of  the  early  advertisements,  disseminated 
a  considerable  time  prior  to  the  issuance  of  the  Complaint, 
might  be  construed  by  some  persons  as  promising  more  than 
the  symptomatic  relief  afforded  by  DOLCIN,  the  respond¬ 
ents,  through  conference  with  Commission  personnel,  had 
substantially  revised  their  advertisements  prior  to  August 
18,  1949,  the  date  of  issuance  of  the  Complaint,  and  were 
on  that  date  in  the  process  of  discussing  these  revisions. 
The  advertisements  disseminated  about  the  time  of  the  is¬ 
suance  of  the  Complaint,  and  for  some  time  prior  thereto, 
restricting  claims  to  symptomatic  relief,  are  the  only  ones 
which  may  be  considered  in  determining  whether  an  order 
should  issue. 

Reasons:  An  examination  of  Commission  Exhibits  1  to 
38,  inclusive,  reveals  a  progressive  revision  of  the  advertis¬ 
ing  claims  which  were  undertaken  in  conference  between 
counsel  for  respondents  and  the  Radio  and  Periodical 

108  Division  (R.  pp.  23-29).  Commission  Exhibits  21  to 


44 


25,  inclusive,  are  examples  of  the  claims  made  for 
DOLCIN  about  the  time  and  immediately  prior  to  the  is¬ 
suance  of  the  Complaint.  This  proposed  finding  is  essen- 
tion  for  the  purpose  of  application  of  the  Commission’s 
well-understood  rule  that  any  advertising  claims  abandoned 
in  good  faith  prior  to  the  issuance  of  the  Complaint  need  not 
be  the  subject  of,  and  the  basis  for,  an  order.  The  respond¬ 
ents  contend  that,  under  the  circumstances  of  this  case, 
only  the  exhibits  which  are  representative  of  the  advertis¬ 
ing  claims  made  about  the  time  of  the  issuance  of  the  com¬ 
plaint,  and  after  abandonment  of  earlier  forms  of  copy,  may 
properly  be  taken  into  consideration  in  resolving  the  ques¬ 
tion  as  to  whether  an  order  should  issue. 

7.  DOLCIN,  when  taken  as  directed,  is  effective  in  re¬ 
lieving  pain,  including  the  pains  accompanying  the  ailments 
symptomatically  described  as  arthritis,  rheumatism,  fibrosi- 
tis,  myositis,  neuritis,  sciatica,  lumbago  bursitis  and  so- 
called  “growing  pains,”  and  will  reduce  the  fever  when  it 
accompanies  such  ailments,  and  will,  in  many  cases,  reduce 
swelling  and  serve  as  an  aid  in  relieving  stiffness. 

Reasons:  This  finding  is  supported  by  the  overwhelming 
evidence  of  record,  including  testimony  by  Commission  wit¬ 
nesses.  The  only  evidence  which  may  be  considered  as  not 
being  fully  consistent  with  this  proposed  finding  is  a  cer¬ 
tain  amount  of  quibbling  and  evasive  talk  as  to  the  analgesic 
value  of  DOLCIN,  on  the  theory  that  pain  is  clas- 
109  sifiable  into  three  categories  on  the  basis  of  severity. 

However,  not  one  of  these  denies  that  DOLCIN  has 
analgesic  value  in  the  treatment  of  the  pain  accompanying 
these  conditions,  and  that  aspirin,  its  principal  ingredient, 
is  the  drug  of  choice  for  such  treatment.  We  are  not  un¬ 
mindful  of  the  testimony  of  Lockie  and  Robinson  with 
respect  to  the  value  of  DOLCIN  in  reducing  swelling  and 
remitting  stiffness.  However,  these  witnesses  qualified  their 
direct  testimony  on  cross-examination  to  a  point  where  the 
explanation  of  their  direct  testimony  rendered  their 
opinions  entirely  consistent  with  the  finding  proposed.  The 
following  brief  references  to  the  testimony  of  various  ex- 


pert  witnesses  in  this  proceeding  are  typical  of  the  over¬ 
whelming  preponderance  of  the  evidence  which  supports 
this  proposed  finding: 

As  to  the  efficiency  of  DOLCIN  in  the  alleviation  of 
pain — 

Commission  Witness  Rosenberg  admitted  that  “salicy¬ 
lates  are  certainly  widely  used  among  doctors  for  the  pur¬ 
pose  of  relieving  pain”  in  arthritis,  rheumatism,  fibrositis, 
myositis,  neuritis,  sciatica,  lumbago,  bursitis,  and  so-called 
growing  pains  (R.  p.  318).  He  prescribes  salicylates  to  “re¬ 
lieve,”  “alleviate,”  or  “ameliorate”  the  most  severe  pains 
known  as  “lightning  pains,”  which  term  is  used  “without 
reference  to  any  special  diseases  in  which  lightning  pains 
are  commonly  encountered”  (R.  pp.  332-3).  In  discussing 
that  type  of  pain,  Dr.  Rosenburg  described  some  of  the 
pains  of  lumbago  as  being  “so  severe  that  the  patient 
is  unable  to  engage  in  his  usual  occupation.”  He 
110  agrees  that  the  alleviation  of  that  type  of  pain  would 
enable  a  person  to  resume  his  normal  occupation  (R. 
p.  347). 

Commission  Witness  Lockie  was  read  certain  portions  of 
his  own  writings  and  asked  if  he  still  held  those  views.  In 
each  case  he  reaffirmed  the  following  quotations : 

“Salicylates  are  the  most  satisfactory  (of  the  drugs) 
for  the  relief  of  pain.”  (R.  p.  1720) 

“Salicvlates  are  indicated  for  the  relief  of  pain.”  (R. 
p.  1720*) 

“Salicylates  constitute  the  one  group  of  drugs  which 
are  of  symptomatic  value.”  (Emphasis  added.)  (R. 
p. 1723) 

Commission  Witn-ess  Tillis  uses  salicylates  more  than  any 
other  drug  because  they  “are  the  time-honored  remedy  for 
the  so-called  rheumatic  diseases”  (R.  p.  507).  He  later  with¬ 
drew  the  word  “remedy”  because  there  is  no  remedy  for 
rheumatic  diseases  (R.  p.  519). 
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All  other  Commission  witnesses  who  testified  on  this 
point  acknowledged  the  pain-relieving  qualities  of  the 
salicylates,  though  it  is  true  that  some  qualified  their 
opinions  in  terms  significantly  reminiscent  of  the  language 
of  the  Complaint. 

Respondents’  Witness  York  stated  that  relief  of  sympto¬ 
matology  and  remission  of  pathological  processes  are  two 
different  things.  He  uses  salicylates  as  a  palliation  and 
doesn’t  expect  to  cure  the  disease.  (R.  p.  551).  He  said: 

111  “Well,  in  my  experience  with  these  diseases,  and  on 
the  basis  of  the  literature  that  I  read,  and  the  dis¬ 
cussion  we  have  on  ward  rounds  in  the  various  hospitals 
that  I  attend,  I  find  that  the  salicylates  are  the  drug 
of  choice  in  the  palliative  treatment  of  these  arthritic 
diseases,  both  in  the  relief  of  the  pain,  the  stiffness, 
the  swelling,  and  I  would  put  the  salicylates  No.  1  in 
drug  therapy.”  (R.  p.  534) 

Respondents’  Witness  Gaston  lists  the  salicylates,  among 
other  drugs,  as  those  most  commonly  used  to  relieve  pain 
(R.  p.  599).  He  then  cites  the  undesirable  aspects  of  the 
other  named  drugs  (R.  pp.  602-3)  and  concludes: 

“That  leaves  the  salicylates.  It  is  my  feeling  that  that 
is  the  safest  drug  we  have  to  use  over  long  periods 
of  time,  if  necessary,  with  the  least  harmful  effects  to 
the  patient.”  (R.  p.  603) 

Respondents’  Witness  Gordon  pointed  up  the  extreme 
importance  of  drug  therapy  in  the  symptomatic  treatment 
of  arthritic  and  rheumatic  diseases,  it  being  sometimes  the 
only  therapy  employed  (R.  p.  636).  When  the  causative 
mechanism  is  not  understood,  symptomatic  treatment  is  all 
one  can  do  (R.  p.  637)  and  he  prescribes  salicylates  for 
that  purpose  (R.  p.  638),  since  he  has  become  convinced 
over  the  years  of  their  effectiveness  (R.  p.  639).  Salicylates 
bring  relief  for  extended  periods  (R.  p.  644). 

Respondents’  Witness  Yudkin  did  controlled  studies  on 
tissue  respiration  which  supported  the  view  that  salicylate 
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therapy  in  arthritis  and  rheumatism  is  improved  by  com¬ 
bination  of  salicylates  with  succinate,  as  in  the  DOLCIN 
formula.  Hence  the  combination  is  superior  to 

112  aspirin.  (R.  pp.  751, 653-4).  He  also  listed  certain  im¬ 
portant  physiological  actions  of  salicylates  (R.  pp. 

168-9). 

Respondents’  Witness  Redish  devoted  the  bulk  of  his 
testimony  to  considerations  of  the  safety  of  salicylates,  but 
did  reiterate  the  universal  practice  as  to  the  use  of  salicyl¬ 
ates  in  symptomatic  treatment  by  saying  that  salicylates 
were  used  in  the  Navy  in  “great  amounts”  without  any 
evidence  of  adverse  effects  (R.  p.  870). 

Respondents’  Witness  Quick  devoted  almost  all  of  his 
testimony  to  considerations  of  the  safety  of  salicylate 
therapy.  He  did,  however,  say  in  passing  that,  “In  certain 
patients  salicylates  have  a  curative  effect  as  far  as 
symptoms  are  concerned,  and  therefore  they  may  actually 
be  beneficial,  .  .  .”  (R.  p.  1023). 

Respondents’  Witness  Barnard’s  entire  testimony  con¬ 
cerned  itself  with  safety  considerations. 

Respondents’  Witness  Ritz  dealt  primarily  with  safety 
considerations  but  he  did  state  that  he  regarded  salicylates 
as  the  drug  of  choice  in  the  symptomatic  treatment  of  ambu¬ 
latory  cases  of  arthritis  and  rheumatism  (R.  p.  1347).  He 
compared  salicylates  with  cortisone  in  the  treatment  of 
specified  diseases  and,  wThile  acknowledging  the  superiority 
of  cortisone  in  some  instances,  stated  that  the  two  “will 
give  very  comparable  effects”  in  the  acute  rheumatic  fever 
case  (R.  p.  1348).  Both  drugs  have  their  place  and  each 
will  be  used  in  years  to  come  (R.  p.  1352). 

113  Respondents’  Witness  Bach,  who  was  unusually 
well-qualified  to  discuss  symptomatic  relief  afforded 

by  DOLCIN  and  the  salicylates,  admitted  that  neither  are 
considered  adequate  treatment  for  the  arthritis  and  rheu¬ 
matic  diseases  since  the  cause  of  such  diseases  is  unknown 
(R.  pp.  1543-5),  but  he  does  accept  both  as  a  method  of 
relieving  symptoms  thereof  (R.  pp.  1502,  1545-6,  1553-54, 
1559-60, 1562,  1631-2, 1651,  1656, 1665-7,  1684). 


48 


“There  are  a  few  drugs,  such  as  the  salicylates,  mor¬ 
phine,  digitalis,  and  iron,  which,  when  given  in  suitable 
cases,  are  so  rapidly  and  so  obviously  beneficial  in  their 
effects  that  they  are  universally  acclaimed  as  sovereign 
remedies  .  .  .  The  salicylates  are  among  the  most  im¬ 
portant  of  these.”  (R.  pp.  1491-3.) 

Dr.  Bach,  whom  even  Mr.  Callaway  concedes  is  qualified 
(R.  p.  1469),  stated  that,  “to  the  layman,  rheumatism  is 
pain.  It  usually  signifies  aches  and  pains,  fatigue,  stiff  and 
swollen  joints,  coupled  with  a  haunting  fear  of  crippling.” 
(R.  p.  1470). 

That  Dr.  Bach’s  understanding  of  the  meaning  of  these 
terms  to  the  layman  is  completely  correct  is  amply  borne 
out  by  the  testimony  of  the  numerous  user  witnesses  who 
testified  for  the  respondents  in  this  proceedings  (R.  pp. 
1048-1105,  1248-1290,  1364-1423).  It  should  also  be  noted 
that  several,  if  not  all,  of  these  user  witnesses  had  tried 
aspirin  before  they  tried  DOLCIN,  but  had  not  gotten  the 
relief  from  aspirin  that  they  got  from  DOLCIN.  Also, 
some  who  got  undesirable  side  effects  from  aspirin  got  none 
from  DOLCIN.  Dr.  Bach’s  testimony  in  this  respect 
114  was  that, 

“I  have  found  many  patients  who  did  not  respond  to 
aspirin,  or  responded  to  aspirin  with  unpleasant 
symptoms,  such  as  gastric  disturbance  and  so  on,  who, 
when  they  were  put  on  to  .  .  .  (DOLCIN  or  its  equi¬ 
valent)  .  .  .  got  relief  of  symptoms  and  did  not  get  the 
disturbances  that  we  have  seen  with  aspirin.”  (R. 
pp.  1502-3) 

As  to  the  relief  afforded  by  DOLCIN  from  other 
symptoms,  see  the  following: 

As  to  stiffness — 

Rosenberg  (R.  p.  319) ;  Tillis  (R.  p.  508) ;  York  (R.  pp. 
534,  556,  579) ;  Gordon  (R.  p.  639) ;  Bach  (R.  pp.  1470, 
1476,  1488,  1493  1559-60) ;  and  the  consumer  witnesses 
cited  above. 
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As  to  swelling — 

York  (R.  p.  534) ;  Gordon  (R.  pp.  639,  641) ;  Bach  (R. 
pp.  1470,  1476,  1488,  1559-60) ;  and  the  consumer  wit¬ 
nesses  cited  above. 

8.  DOLCIN  may  be  used  without  harmful  effects  when 
used  as  a  palliative  as  directed  on  its  label. 

Reason:  The  few  suggestions  as  to  possible  harmful 
effects  which  might  result  from  the  administration  of 
DOLCIN,  being  nothing  more  than  theoretical  speculations, 
were  founded  on  the  aspirin  content  of  DOLCIN.  However, 
the  overwhelming  evidence  of  record  is  to  the  effect  that 
aspirin  is  considered  to  be  the  safest  analgesic  and  is,  there¬ 
fore,  the  drug  of  choice  for  alleviating  pains  when  massive 
doses  need  be  administered.  (R.  pp.  535-40,  548,  562-7,  603-7, 
611-23,  646-9,  678-80,  686-9,  866-75,  883-5,  908-12,  973-6, 
1020-2,  1117-21,  1140-2,  1295-6,  1349,  1631-2). 

115  9.  DOLCIN  tablets  are  compounded  from  two  in¬ 

gredients,  one  of  which,  calcium  succinate,  is  an  ex¬ 
pensive  ingredient,  hence  there  is  no  basis  for  comparing  the 
price  of  DOLCIN  with  that  of  aspirin.  As  marketed  by 
respondents,  DOLCIN  tablets  cost  purchaser  considerably 
less  than  does  aspirin  when  purchased  on  prescription  from 
a  physician  for  the  alleviation  of  the  symptoms  for  which 
DOLCIN  tablets  are  offered,  so  that,  to  the  extent  to  which 
there  is  any  basis  for  comparing  the  two  products,  DOLCIN 
is  less  expensive. 

Reason:  (R.  pp.  1357-8) 

10.  DOLCIN  has  never  been  recommended  for  use  in  the 
treatment  of  rheumatic  fever  or  any  condition  accompanied 
by  fever.  All  references  to  these  conditions  have  always 
been  in  the  form  of  a  caution  to  purchasers,  in  the  direc¬ 
tions  for  use,  that  in  these  conditions  DOLCIN  be  taken 
only  under  the  direction  and  advice  of  a  physician  (Com¬ 
mission  Exhibits  14  through  21,  and  25).  There  is  no  evi¬ 
dence  that  any  person  has  ever  suffered  from  “  serious 
hemorrhage”  or  has  died  by  reason  of  the  administration  of 
DOLCIN.  Nor  is  there  any  evidence  of  such  an  occurrence 
from  the  administration  of  aspirin  alone. 
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Reason:  This  proposed  finding  is  clearly  supported  by 
uncontradicted  evidence.  Furthermore,  the  claim  of  pos¬ 
sible  hemorrhage  was  attributed  to  aspirin  and  consisted 
only  of  theoretical  speculation.  As  pointed  out  previously, 
aspirin  is  considered  the  safest  drug  known.  There  is  not 
a  scintilla  of  evidence  contained  in  the  record  that  there  is 
any  likelihood  of  hemorrhage  resulting  from  the  adminis¬ 
tration  of  DOLCIN.  All  of  the  evidence  having  the 

116  remotest  bearing  on  that  consists  of  expression  of 
opinion  of  the  “ possibility’ ’  of  such  occurrence. 

These  opinions  are,  in  the  main,  really  directed  to  consumer 
practices  of  self-medication,  deemed  objectionable  by  some 
of  the  Commission  witnesses  who  discussed  the  possibility 
of  such  dangers  from  the  administration  of  all  palliatives. 
Dr.  Graef  went  to  the  ridiculous  extreme  of  suggesting  that 
sale  of  aspirin  be  restricted  by  law  to  prescription  sales 
(R.  p.  193).  Yet,  not  one  witness  could  point  to  any  occur¬ 
rence  which  would  suggest  any  likelihood  of  the  alleged 
“possible’’  occurrence.  Nothing  is  impossible,  but  we  deal 
here  with  realities  and  real  likelihoods.  The  statute  does 
not  undertake  to  protect  a  person  against  willful  abuses. 

Conclusions 

It  follows  from  the  foregoing  findings  of  fact  that — 

A.  Advertisements  which  might  reasonably  lend  them¬ 
selves  to  a  construction  that  DOLCIN  would  prevent,  cure, 
or  retard  the  underlying  causes  of  ailments  symptomatically 
identified  as  arthritis,  rheumatism,  fibrositis,  myositis, 
neuritis,  sciatica,  lumbago,  and  bursitis,  having  been  pre¬ 
viously  abandoned  in  good  faith,  are  not  a  proper  basis  for 
the  issuance  of  an  order; 

B.  The  symptomatic  relief  as  stated  in  proposed  finding 
“7”  made  for  DOLCIN  in  those  of  its  advertisements 
w’hich  are  a  proper  basis  for  an  order,  are  supported  by 
substantial  evidence  of  record; 

C.  That  DOLCIN  may  be  taken  without  harmful 

117  effects,  when  taken  for  the  ailments,  and  in  the 
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quantities  directed  on  its  label,  is  established  by  over¬ 
whelming  evidence  of  the  record. 

D.  There  is  no  basis  for  comparing  the  price  of  DOLCIN 
tablets  with  the  price  of  aspirin  tablets,  since  these  are 
different  products,  hence  any  representation  that  DOLCIN 
is  inexpensive  is  not  misleading;  and 

E.  The  caution  in  the  label  directions  for  use  of  DOLCIN 
in  the  treatment  of  rheumatic  fever,  or  any  condition  accom¬ 
panied  by  fever,  be  only  under  the  direction  and  supervision 
of  a  physician,  affords  adequate  consumer  protection  under 
another  law  against  possible  harm  from  such  uses. 

Wherefore,  the  Complaint  should  be  dismissed. 

Respectfully  submitted, 


Of  Counsel: 

Wayne  K.  Hill. 


Michael  F.  Markel, 
Attorney  for  the  Respondents. 


118  Rulings  on  Proposed  Findings  as  to  the  Facts  and 

Conclusions 


Conclusion  of  Counsel  in  Support 


Proposed  Findings  and 
of  the  Complaint: 

First : 

Second : 

Third : 

Fourth : 

Fifth : 

Sixth: 

Seventh : 

Eighth : 

Ninth : 

Tenth : 

Eleventh : 

Twelfth : 

Thirteenth : 
Fourteenth : 

Proposed  Conclusion: 


Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
Rejected  in  the  form  stated. 
Adopted  in  substance. 
Adopted  in  substance. 
Adopted  in  substance. 
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Proposed  Findings  and  Conclusion  of  Counsel  for  the 
Respondents : 

1.  Adopted  in  substance. 

2.  Adopted  in  substance. 

3.  Adopted  in  substance. 

4.  Rejected  because  it  is  necessary  to  determine  the 
therapeutic  properties  of  the  drug  preparation 
“Dolcin”  in  order  to  determine  the  truth  or  false¬ 
hood  of  the  representations  made  by  the  respond¬ 
ents. 

119  5.  Rejected  as  an  improper  statement  of  the  issues 

involved. 

6.  Rejected  as  legally  immaterial. 

7.  Rejected  as  an  inaccurate  statement  of  fact. 

8.  Rejected  as  an  inaccurate  statement  of  fact. 

9.  Rejected  as  inaccurate  in  part  and  irrelevant  in 
part. 

10.  Rejected  in  part  as  an  inaccurate  statement  of  fact, 
and  in  part  adopted  in  effect. 

Conclusions 

A.  Rejected  as  contrary  to  law. 

B.  Rejected  as  an  inaccurate  statement  of  fact. 

C.  Rejected  as  an  inaccurate  statement  of  fact. 

D.  Rejected  as  too  vague  in  part  and  irrelevant  in  part. 

Abner  E.  Lipscomb, 

Hearing  Examiner . 

January  22,  1952. 

•  ••••••••• 

120  Initial  Decision 

By  Abner  E.  Lipscomb, 

Hearing  Examiner. 

Pursuant  to  the  provisions  of  the  Federal  Trade  Commis¬ 
sion  Act,  the  Federal  Trade  Commission,  on  August  18, 
1949,  issued  and  subsequently  served  its  complaint  in  this 
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proceeding  upon  respondents  Dolcin  Corporation,  a  cor¬ 
poration,  and  Victor  van  der  Linde,  George  Shimmerlik, 
and  Afbert  T.  Wantz,  individually  and  as  officers  of  said 
corporation,  charging  them  with  the  use  of  unfair  and  de¬ 
ceptive  acts  and  practices  in  commerce  in  violation  of  the 
provisions  of  said  Act.  After  the  issuance  of  said  com¬ 
plaint  and  the  filing  of  respondents’  answer  thereto,  hear¬ 
ings  were  held  at  which  testimony  and  other  evidence  in 
support  of  and  in  opposition  to  the  allegations  of  said  com¬ 
plaint  were  introduced  before  the  above-named  hearing 
examiner  theretofore  duly  designated  by  the  Commission, 
and  said  testimony  and  other  evidence  were  duly  recorded 
and  filed  in  the  office  of  the  Commission.  Thereafter,  the 
proceeding  regularly  came  on  for  final  consideration  by 
said  hearing  examiner  on  the  complaint,  the  answer  thereto, 
testimony  and  other  evidence,  proposed  findings  as  to  the 
facts  and  conclusions  presented  by  counsel,  oral  argument 
not  having  been  requested ;  and  said  hearing  examiner,  hav¬ 
ing  duly  considered  the  record  herein,  finds  that  this  pro¬ 
ceeding  is  in  the  interest  of  the  public  and  makes  the  fol¬ 
lowing  findings  as  to  the  facts,  conclusion  drawn  therefrom, 
and  order : 


Findings  as  to  the  Facts 

Paragraph  One:  Respondent  Dolcin  Corporation  is  a 
corporation  organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York,  with 
its  principal  office  and  place  of  business  located  at  683 
Fifth  Avenue,  New  York,  New  York. 

121  Respondents  Victor  van  der  Linde,  George  Shim¬ 
merlik,  and  Albert  T.  Wantz,  individuals,  are  now 
and  at  all  times  mentioned  herein  have  been  directors  of 
said  corporate  respondent,  and  respectively,  the  president, 
treasurer,  and  secretary  thereof,  and  with  their  offices 
located  at  the  principal  place  of  business  thereof;  and  are 
now,  and  at  all  times  mentioned  herein  have  been,  in  con¬ 
trol  of  the  management,  policies,  and  operation  of  the  said 
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corporate  respondent,  including  the  acts,  practices  and 
methods  herein  found. 

Paragraph  Two:  The  respondents  are  now,  and  for 
several  years  last  past  have  been,  engaged  in  the  offering 
for  sale,  sale  and  distribution  in  commerce,  among  and 
between  the  various  states  of  the  United  States  and  in  the 
District  of  Columbia,  of  a  certain  medicinal  preparation 
designated  “Dolcin”,  which  is  a  “drug”  within  the  mean¬ 
ing  of  the  Federal  Trade  Commission  Act,  and  for  which 
the  formula  and  direction  for  use  are  as  follows: 

Formula : 

Each  table  contains : 

Calcium  succinate 
Acetylsalicvlic  acid 
Plus  excipients. 

Directions  for  JJse: 

“GENERAL  DIRECTIONS 

“Read  these  directions  CAREFULLY  so  that  you 
may  learn  how  you  can  get  GREATEST  BENEFIT 
from  DOLCIN. 

“In  cases  of  long-standing,  where  joint-stiffness  and 
pain  are  acute  before  starting  the  DOLCIN  Treatment, 
it  is  recommended  that  twelve  DOLCIN  Tablets  be 
taken  daily  (3  tablets,  4  times,  as  explained  above)  for 
at  least  one  w*eek,  and  until  the  acute  symptoms  are  re¬ 
lieved.  Follow  this  with  eight  tablets  daily  for  two 
to  three  months  .  .  .  and  then  four  tablets  a  day  for 
two  months.  It  is  most  important  to  continue  talcing 
DOLCIN  for  a  few  months  after  relief  has  been  ob¬ 
tained ,  for  it  is  an  established  fact  that  Rheumatic 
activity  usually  persists  in  the  body  for  considerable 
period  after  the  acute  symptoms  are  subsided. 

“Where  stiffness  of  joints  is  not  extreme  and  muscu¬ 
lar  pains  are  not  severe  ...  or  where  the  case  is  not 
one  of  long  standing  .  .  .  take  eight  DOLCIN  Tablets 
daily  for  the  first  month  (two  tablets  with  a  glass  of 
water  at  each  meal  and  two  tablets,  before  retiring 
122  for  the  night).  After  one  month,  reduce  doses  to  four 
tablets  daily  (one  tablet,  four  times  a  day)  for  three 


2.8  grains 
3.7  grains 
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months.  Then  take  two  tablets  daily  (one  morning, 
one  night)  for  three  months  even  though  all  symptoms 
have  disappeared  long  before. 

“It  makes  no  difference  whether  the  DOLCIN  at 
mealtime  is  taken  before,  during  or  after  eating  .  .  . 
BUT  TAKE  YOUR  DOLCIN  REGULARLY _ ” 

Respondents  cause  the  said  product,  when  sold,  to  be 
transported  from  their  place  of  business  in  the  State  of  New 
York  to  purchasers  thereof  located  in  other  states  of  the 
United  States  and  in  the  District  of  Columbia.  Respond¬ 
ents  maintain,  and  at  all  times  mentioned  herein  have  main¬ 
tained,  a  course  of  trade  in  the  said  product  in  commerce 
between  and  among  the  various  states  of  the  United  States 
and  in  the  District  of  Columbia.  Respondents’  volume  of 
business  in  such  commerce  is  substantial,  sales  of  the  drug 
preparation  “Dolcin”  in  1948  being  in  excess  of  one  million 
dollars. 

Paragraph  Three:  In  the  course  and  conduct  of  their 
business,  respondents,  subsequent  to  March  21,  1938,  have 
disseminated  and  caused  the  dissemination,  by  the  United 
States  mails  and  by  various  means  in  commerce,  as  “com¬ 
merce”  is  defined  in  the  Federal  Trade  Commission  Act,  of 
certain  advertisements  of  the  drug  preparation  “Dolcin”, 
for  the  purpose  of  inducing,  and  which  were  likely  to  induce, 
directly  or  indirectly,  its  purchase;  and  have  disseminated 
and  caused  the  dissemination  of  such  advertisements  for  the 
purpose  of  inducing,  and  which  were  likely  to  induce,  di¬ 
rectly  or  indirectly,  the  purchase  of  said  drug  preparation 
in  commerce,  as  “commerce”  is  defined  in  the  Federal  Trade 
Commission  Act.  Among  such  advertisements  were  radio 
broadcasts  disseminated  subsequent  to  October  7,  1948,  by 
various  broadcasting  stations,  and  advertisements  pub¬ 
lished  in  various  professional  and  trade  journals  having 
national  circulation  and  in  various  pamphlets  and  circulars 
distributed  throughout  the  United  States.  Typical  of  the 
statements  and  representations  contained  in  such  adver¬ 
tisements  are  the  following : 


“HERE  IS  WHAT  YOU  SHOULD  DO  ABOUT 
YOUR  ARTHRITIS  AND  RHEUMATISM— 


1.  Get  a  bottle  of  DOLCIN*  tablets  and  start  your 
DOLCIN  treatment  at  once. 

2.  What  is  DOLCIN?  It  is  a  product  which  is  the 
result  of  a  new,  scientific  approach  to  the  treatment 
of  rheumatism  and  arthritis;  it  is  a  development 
of  fundamental  biochemical  research. 

123  DOLCIN*  tablets  contain  ingredients  which  medi¬ 
cal  authorities  accept  as  being  correct  in  the  treat¬ 
ment  of  symptoms  of  rheumatism  and  arthritis. 
DOLCIN  is  made  under  strictest  laboratory  control 
and  is  constantly  tested  for  purity  of  ingredients 
and  for  pharmaceutic  uniformity. 

3.  What  does  DOLCIN  do?  The  DOLCIN  treatment 
combines  PROMPT  RELIEF  of  pain,  PHYSIO¬ 
LOGICAL  ACTION,  freedom  from  ill-effects  and 
LOW  COST.  Thus  DOLCIN  fills  a  long-sought 
objective  in  the  therapy  of  the  Rheumatic  State. 
Rheumatism  in  its  various  forms  .  .  .  arthritis, 
myositis,  fibrositis  and  certain  forms  of  bursitis, 
sciatica  and  neuritis  ...  is,  by  far,  the  most  preva¬ 
lent  and  disabling  of  all  chronic  ailments.  Rheu¬ 
matism  is  not  merely  a  disorder  of  joints  and 
muscles,  but  is  generally  accompanied  bv  disturb¬ 
ances  in  internal  function  (metabolism).  It  is, 
therefore,  essential  that  treatment  be  directed  not 
only  toward  relief  of  pain,  but  also  to  the  disturb¬ 
ances  in  metabolism  which  constitute  a  very  impor¬ 
tant  part  of  the  background  of  the  Rheumatic 
State. 

DOLCIN  therapy  not  only  provides  PROMPT 
RELIEF  from  pain  due  to  symptoms  of  rheuma¬ 
tism  and  arthritis,  but  DOLCIN  contains  catalysts 
which,  extensive  scientific  research  has  recently 
proved,  play  a  vital  role  in  the  metabolic  processes 
which  are  disturbed  in  the  Rheumatic  and  Arthritic 
State. 

4.  I  never  heard  of  DOLCIN .  How  do  I  know  it’s 
good?  Up  to  a  short  time  ago,  DOLCIN  was  sup- 
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plied  only  to  hospitals,  clinics  and  to  doctors  en¬ 
gaged  in  research  and  in  private  practice.  Now, 
however,  it  is  being  sold  direct  to  sufferers  from 
rheumatism  in  all  its  forms.  DOLCIN  is  becoming 
more  widely-known  every  day  as  former  victims  of 
arthritic  and  rheumatic  pains  pass  the  good  news 
along. 

DOLCIN  has  been  tested  and  proved  to  be  effica¬ 
cious  and  reliable;  it  is  being  used  with  success  in 
great  hospitals,  clinics  and  prescribed  by  an  in¬ 
creasing  number  of  doctors. 

5.  All  right,  but  must  I  get  a  doctor  to  prescribe 
DOLCIN  before  I  use  it?  No.  You  do  not  need  a 
doctor’s  prescription  for  you  to  take  the  DOLCIN 
treatment. 

DOLCIN  is  NON-TOXIC _ it  will  not  hurt  the 

heart  or  any  other  organ.  A  study  made  in  a  uni¬ 
versity  famous  all  over  the  world  confirms  exten¬ 
sive  earlier  clinical  proof  that  DOLCIN  is  NON¬ 
TOXIC. 

DOLCIN  is  designed  for  PROMPT  ACTION.  The 
LACK  OF  HARMFUL  EFFECTS  makes 
DOLCIN  ideal  for  prolonged  administration  such 
as  is  frequently  necessary  in  chronic  and  severe 
cases  of  rheumatism  and  arthritis.  This  freedom 
from  hazard  and  its  effectiveness  are  IM¬ 
PORTANT  ADVANTAGES  of  DOLCIN  over 
some  medications  which  are  considerably  more  ex¬ 
pensive  and  which  may  have  harmful  effects  on  the 
body  on  prolonged  administration. 

6.  Is  DOLCIN  suitable  for  use  by  people  who  are  ad¬ 
versely  affected  by  acetyl-salicylic  acid  (aspirin)? 
DOLCIN ’s  ingredients,  combined  in  proper  propor¬ 
tions,  enhance  the  good  effects  of  each  while,  at 
the  same  time,  they  minimize  aspirin’s  sometimes- 
harmful  effects. 

Remember,  DOLCIN  is  NON-TOXIC  ...  it  will 
not  harm  the  heart  or  any  other  organ. 

7.  Is  DOLCIN  just  another  palliative  ...  a  product 
for  relieving  pain  for  a  few  hours?  The  answer  is 
very  definitely  that  DOLCIN  is  not  just  a  palliative 
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masking  pain  and  discomfort  for  a  few  hours. 
DOLCIN  is  designed  to  RELIEVE  PAIN 
PROMPTLY  but,  also,  the  DOLCIN  treatment  is 
directed  to  the  disturbances  in  metabolism  which 
are  a  very  important  part  of  the  background  of 
the  Rheumatic  State,  and  is  designed  to  give  pro¬ 
longed  relief  from  symptoms. 

8.  How  long  will  it  take  to  relieve  pain  and  for 
symptoms  of  arthritis  and  rheumatism  to  dis¬ 
appear ?  No  two  cases  respond  exactly  alike.  Gen¬ 
erally  speaking,  the  longer  the  person  has  suffered 
from  the  disease  the  longer  it  will  take  to  get  re¬ 
sults.  We  know  of  many  cases,  where  the  pain 
was  severe  but  where  the  symptoms  had  only  been 
of  few  months’  standing,  in  which  all  pain  dis¬ 
appeared  in  a  few  hours,  other  cases  take  longer. 

9.  For  how  long  should  I  take  DOLCIN?  As  carefully 
explained  in  the  directions  packed  with  each  bottle, 
it  is  most  important  to  continue  taking  a  few 
DOLCIN  tablets  every  day  for  a  few  months  after 
the  pain  and  other  symptoms  have  disappeared; 
this  is  to  help  prevent  any  recurrence,  by  giving 
the  body  time  to  get  rid  of  disturbances  in  internal 
function  which  accompany  the  disease. 

125  10.  How  much  DOLCIN  shall  I  take?  With  every 

bottle  there  is  a  sheet  of  information  and  Direc¬ 
tions.  Study  this  thoroughly.  Remember,  because 
DOLCIN  is  non-toxic,  it  is  better  to  take  more 
tablets  than  necessary  rather  than  fewer  .  .  .  and 
much  better  to  continue  the  treatment  for  some 
time  after  all  symptoms  have  disappeared.  You 
don’t  want  your  pains  and  stiffness  back  again,  do 
you? 

11.  Is  DOLCIN  of  help  for  children’s  so-called  ‘grow¬ 
ing  pains’?  Yes.  Growing-pains  in  children  are 
often  of  rheumatic  origin  and  may  precede  child¬ 
hood’s  scourge,  RHEUMATIC  FEVER!  Any 
child  suffering  from  growing-pains  should  be  given 
the  DOLCIN  treatment  at  once,  under  a  doctor’s 
supervision. 

12.  Should  other  treatments  he  used  while  I  am  taking 
the  DOLCIN  treatment?  Unless  prescribed  by  a 
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physician,  no  other  medication  should  be,  or  need 
be,  taken.  Leave  it  to  DOLCIN  and  Nature.  Take 
DOLCIN  regularly  and  give  it  time  to  work.  Of 
course,  it  is  natural  that  a  case  of  arthritis  or 
rheumatism  which  have  taken  years  to  develop 
cannot  be  relieved  overnight! 

13.  My  doctor  does  not  know  about  DOLCIN.  How  can 
he  learn  about  itf  If  you  will  send  us  his  name  and 
address,  we  will  gladlv  send  him  full  scientific  data 
on  DOLCIN. 

14.  Where  can  I  get  DOLCIN?  Ask  your  druggist. 
If  he  has  not  got  it  in  stock,  order  DOLCIN  direct 
from  us  .  .  .  sending  your  druggist’s  name  and 
address,  please. 

15.  What  does  DOLCIN  cost?  The  most  economical 
size  is  the  DOLCIN-500  .  .  .  500  tablets  last  the 
average  case  more  than  THREE-MONTHS!  .  .  . 
Price  $9.00. 

DOLCIN-100  .  .  .  100  tablets  for  only  $2.00. 

When  vou  send  remittance  with  vour  order,  we 
prepay  postage  and  insurance  on  the  shipment. 

16.  DOLCIN  is  a  tested,  honest  product  .  .  .  non-toxic 
. . .  inexpensive  . . .  used  in  hospitals  . . .  prescribed 
by  doctors.  Many,  many  people  are  no  longer 
suffering  the  pain  and  stiffness  of  arthritis  or  rheu¬ 
matism  . . .  through  taking  DOLCIN  . . .  efficacious, 
reliable  DOLCIN  which  is  the  best  friend  of  arthri- 
tics  and  rheumatics.” 

126  “Sometimes  just  a  word — spoken  at  the  right  time 
— can  alter  the  whole  course  of  another  person’s 
life.  Right  now,  here  is  such  a  word  for  you — if 
you  suffer  from  arthritis  or  rheumatism — and  that 
word  is  DOLCIN!  DOLCIN  is  a  tested  new  bio¬ 
chemical  discovery — which  many,  many  people 
throughout  the  country  report  brings  swift,  effec¬ 
tive  relief  from  the  agony  of  arthritic  and  rheu¬ 
matic  symptoms.  People  who  have  suffered  from 
these  afflictions  for  years ,  report  they  have  re¬ 
sumed  normal  occupations  after  taking  DOLCIN. 
There’s  a  scientific  explanation  for  this.  DOLCIN 
is  more  than  just  a  pain  killer — in  many  cases, 
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DOLCIN  actually  results  in  prolonged  remission  of 
stiffness  and  discomfort.  .  . 

.  many  victims  of  these  diseases  have  been 
able  to  resume  normal  living  by  taking  DOLCIN. 
It's  used  in  many  hospitals  .  . .  prescribed  by  many  • 
doctors  .  .  .  and  is  designed  to  bring  you  sufferers 
of  arthritis,  rheumatism,  neuritis  and  sciatica  NOT 
temporary  relief  .  .  .  but  prolonged  relief.  .  .  .”. 

“As  acetylsalicylic  acid  in  DOLCIN  is  non-toxic, 
DOLCIN  should  be  used  instead  of  aspirin.” 

“DOLCIN  is  an  efficacious,  non-toxic  and  economi¬ 
cal  preparation  for  oral  administration  in  relieving 
symptoms  of  arthritic  and  rheumatic  disorders. 
DOLCIN  .  .  .  resulting  from  a  new  physiological 
approach  in  the  therapy  of  arthritic  and  rheumatic 
disorders  .  .  .  combines  the  catalytic  effect  of  cal¬ 
cium  succinate  with  acetylsalicylic  acid  in  non-toxic 
form  which  may  be  prescribed  for  osteoarthritis, 
infectious  arthritis  and  rheumatoid  arthritis  as 
well  as  for  rheumatic  fever  and  various  forms  of 
neuritis  and  sciatica.  DOLCIN  may  be  employed 
as  an  adjuvant  to  other  therapeutic  measures.” 

“  . . .  Remember  the  name  DOLCIN — D-O-L-C-I-N 
— for  relief  of  symptoms  of  arthritis,  rheumatism, 
lumbago  and  neuritis.” 

Paragraph  Four:  Through  the  above-quoted  advertise¬ 
ments,  and  others  similar  thereto,  respondents  have  repre¬ 
sented,  directly  or  by  implications,  as  follows: 

1.  That  the  drug  preparation  “Dolcin”  constitutes  an 
adequate,  effective  and  reliable  treatment  for,  will 
arrest  the  progress,  correct  the  underlying  causes,  cure 
and  prevent  the  recurrence  of  rheumatic  fever,  fibrosi- 
tis,  myositis,  neuritis,  sciatica,  lumbago,  bursitis  and  all 
other  forms  of  rheumatism  and  arthritis  and  the 
symptoms  and  manifestations  thereof; 

2.  That  the  drug  preparation  “Dolcin”  is  inexpensive, 
in  that  it  is  “ economical ”to  purchase  and  of  “low 

cost”; 

127  3.  That  the  drug  preparation  “Dolcin”  constitutes  an 

adequate,  effective  and  reliable  treatment  for  so- 
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called  “growing-pains”  in  children,  and  that  its  use 
will  prevent  rheumatic  fever,  which  may  be  preceded  by 
such  pains; 

4.  That  the  drug  preparation  “Dolcin”  is  non-toxic; 
that  it  can  be  used  over  prolonged  periods  of  time  with¬ 
out  harmful  effects  on  the  body;  that  aspirin  does  some¬ 
times  produce  harmful  effects;  and  that  persons  ad¬ 
versely  affected  by  aspirin  can  take  “Dolcin”  with 
safety. 

Paragraph  Five:  The  terms  “arthritis”  and  “rheu¬ 
matism”  are  general  terms,  sometimes  used  interchange¬ 
ably,  which  may  refer  to  any  of  many  diseases  or  pathologi¬ 
cal  conditions  including,  among  others,  rheumatic  fever, 
fibrositis,  myositis,  neuritis,  sciatica,  lumbago,  and  bursitis, 
all  of  which  are  characterized  by  one  or  more  of  such 
symptoms  or  manifestations  as  pain,  stiffness,  and  inflam¬ 
matory  and  destructive  changes  in  the  joints  and  tissues  of 
the  body.  These  pathological  conditions  are  of  known  as 
well  as  unknown  origin.  Examples  of  those  of  unknown 
origin  are  rheumatoid  arthritis,  osteomyelitis  and  rheu¬ 
matic  fever.  Example  of  such  conditions  of  known  causes 
are  infectious  arthritis,  such  as  arthritis  of  syphilis, 
arthritis  of  gonorrhea,  and  arthritis  associated  with  pneu¬ 
monia  and  tubercular  infections.  In  addition  there  are 
forms  of  arthritis,  such  as  gout,  which  are  connected  w’ith 
disturbances  of  metabolism. 

Rheumatic  fever  is  an  inflammatory  disease  of  unknown 
cause,  of  which  the  most  common  manifestations  are  fever, 
pain,  and  swelling  and  inflammation  in  the  joints,  often  ac¬ 
companied  by  rapid  heartbeat,  profuse  sweating,  increase  in 
w’hite  corpuscles  and  other  changes  in  the  blood.  Rheu¬ 
matic  fever  tends  to  be  complicated,  and  is  the  chief  cause 
of  death  from  heart  diseases  in  children  between  the  ages 
of  5  and  19.  Although  “growung-pains”  in  children  may  be 
symptomatic  of  the  early  stages  of  rheumatic  fever,  they 
also  may  be  due  to  many  other  and  less  serious  causes,  such 
as  playing  too  hard  and  running  too  much,  and  do  not  con¬ 
stitute  a  disease. 


Fibrositis  is  an  irritation  or  discomfort,  a  syndrome 
of  pain  and  stiffness  which  arises  in  the  fibrous  tissues  of 
the  body. 

The  term  “myositis”  is  used  generally  by  doctors  and 
laymen  to  refer  to  the  condition  of  muscular  rheumatism 
or  fibrositis.  It  is  of  varying  severity,  sometimes  mild  and 
localized,  sometimes  severe  and  widespread. 

The  term  “neuritis”  is  a  general  term  referring  to  an 
inflammation  of  the  nerves,  and  denotes  many  different  dis¬ 
eases  resulting  from  various  causes,  such  as  infec- 
128  tions,  pressure  on  nerves  from  displaced  organs  or 
structures  of  the  body,  invasion  of  the  nerve  by  neo¬ 
plasm  or  tumor,  intoxication  with  metals  or  toxins,  and 
metabolic  disturbances  such  as  the  form  of  neuritis  occur- 
ing  in  diabetes. 

Sciatica  is  a  common  form  of  neuritis  felt  along  the 
course  of  the  sciatic  nerve.  It  is  not  a  disease,  but  may 
occur  as  a  symptom  of  many  different  diseases  resulting 
from  various  causes,  such  as  pressure  on  the  sciatic  nerve, 
a  tumor  in  the  spine,  infection  or  inflammation  of  the  sheath 
of  the  sciatic  nerve,  metabolic  disturbances  caused  by  toxins 
resulting  from  infection,  fibrositis  or  arthritis  involving 
the  joints. 

Lumbago  is  a  form  of  fibrositis  manifesting  itself  as  a 
painful  condition  in  the  lower  part  of  the  back,  of  varying 
severity,  sometimes  so  mild  as  hardly  to  interfere  with  a 
man’s  business,  in  other  instances  so  violent  as  to  render 
him  unable  to  move  in  bed.  Lumbago  is  associated  with 
stiffness  and  muscle  spasm  provoked  by  attempts  to  move. 

Bursitis  is  a  form  of  fibrositis  having  specific  reference 
to  inflammation  of  a  bursa,  thq  fibrous  sac  or  membrane  sur¬ 
rounding  a  joint,  and  may  result  from  invasion  of  the  bursa 
by  various  germs,  such  as  streptococcus,  mycobacterium, 
gonococcus,  and  the  tubercular  baccilus,  and  from  rheumatic 
or  fibrositic  inflammation. 

Infectious  arthritis  is  a  form  of  arthritis  resulting  from 
invasion  of  a  joint  by  any  one  of  various  germs,  such  as 
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staphlococcus  and  streptococcus,  which  are  carried  to  the 
joint  through  the  bloodstream  from  a  focus  of  infection  in 
the  body,  caused  by  an  external  wound  or  by  various  infec¬ 
tious  diseases. 

Osteoarthritis  refers  to  a  disease  characterized  by  de¬ 
generative  changes  in  the  joints  and  other  tissues  and 
organs  of  the  body.  The  clinical  phenomena  associated 
with  osteoarthritis  are  pain,  painful  stiffness  associated 
with  movement  of  the  joint,  enlargement  of  some  joints, 
narrowing  of  joint  spaces,  increase  in  size  of  joint  surfaces, 
growth  of  spurs  and  increase  in  the  extent  of  margins  of  the 
joint.  \ 

Rheumatoid  arthritis  is  a  chronic,  progressive,  destruc¬ 
tive  disease  affecting  joints  and  organs  of  the  body, 
characterized  by  pain,  swelling,  stiffness  and  limitation 
of  motion  in  joints  and  deterioration  of  the  patient’s  gen¬ 
eral  health.  This  disease  is  accompanied  by  pathological 
changes  in  the  joints,  such  as  thickening  of  the  lining  mem¬ 
brane;  production  of  excessive  fluid  in  the  bursa  in  some 
instances,  and  absorption  of  fluid  in  others;  atrophy  of 
muscles,  and  sometimes  destruction  of  portions  of  the  bone 
ends,  resulting  in  deformation  of  the  joint.  The  cause  of 
rheumatoid  arthritis  is  unknown. 

129  Paragraph  Six:  The  various  pathological  condi¬ 
tions  generally  referred  to  as  “arthritis”  and  “rheu¬ 
matism”  progress  and  develop  differently.  Likewise,  they 
require  different  treatment,  which  will  vary  not  only 
between  different  types  of  such  ailments,  but  between  dif¬ 
ferent  individuals  suffering  from  the  same  ailment,  and 
between  different  stages  in  the  progress  thereof.  An 
adequate,  effective,  or  reliable  treatment  for  any  kind 
of  “arthritis”  or  “rheumatism”  must,  therefore,  be  pre¬ 
dicated  upon  individual  diagnosis,  in  order  to  determine 
vrhether  the  patient  has  arthritis  or  rheumatism,  the  par¬ 
ticular  kind  of  such  ailment  present,  and  whether  it  arose 
from  a  known  or  an  unknown  cause.  Such  a  diagnosis  may 
require  any  or  all  of  the  following  determinations: 
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1.  History  of  the  patient,  including  information  as  to 
age,  sex,  marital  status,  occupation,  chronology  of  the 
present  ailment ;  family  history,  such  as  age  and  cause 
of  death  of  parents  and  relatives;  any  illnesses  from 
which  the  patient  may  have  suffered  previously,  par¬ 
ticularly  rheumatic  fever,  scarlet  fever  and  streptococ¬ 
cus  infections; 

2.  Detailed  physical  examination  of  every  part  of  the 
patient’s  anatomy;  and 

3.  Laboratory  examination,  such  as  blood  count,  sero¬ 
logical  test  for  syphilis,  urinalysis,  and  certain  other 
tests  as  they  may  seem  useful  in  the  individual  case, 
such  as  X-ray  and  analysis  of  fluids  in  individual 
joints. 

Paragraph  Seven:  An  adequate,  effective,  or  reliable 
treatment  for  any  of  the  various  types  of  ailments  included 
in  the  general  terms  “arthritis”  and  “rheumatism”  may 
involve  application  of  various  therapeutic  measures,  in¬ 
cluding  diet ;  rest  or  change  of  occupation ;  various  types  of 
physiotherapy,  such  as  orthopedic  or  thermal  procedures; 
and  medication.  Delay  of  proper  diagnosis,  with  consequent 
failure  to  administer  appropriate  treatment,  may  result 
in  the  evolution  of  irreversible  pathological  changes,  caus¬ 
ing  a  crippled,  useless  joint  or  extremity,  especially  in  those 
forms  of  arthritis  and  rheumatism  knowrn  to  be  caused  by 
specific  infections.  There  is  no  drug,  or  combination  of 
drugs,  regardless  of  how  administered,  which  will  constitute 
an  adequate,  effective,  or  reliable  treatment  for  the  various 
forms  of  arthritis  or  rheumatism,  nor  is  there  any  drug 
or  combination  of  drugs  w’hich  can  restore  to  normal  the 
pathological  changes  w’hich  result  from  arthritic  or  rheu¬ 
matic  ailments. 

Paragraph  Eight:  The  drug  preparation  “Dolcin”  con¬ 
tains  2.8  grains  of  calcium  succinate  and  3.7  grains  of 
acetvlsalicylic  acid,  plus  excipients  of  no  therapeutic 
significance. 

130  Calcium  succinate,  w’hen  taken  orally,  is  converted 
by  the  liver  into  sugar,  and  no  significant  amount  of 
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succinate  reaches  the  bloodstream.  In  order  to  be  thera-s 
peutically  operative  in  the  body,  succinates  must  be  ad¬ 
ministered  intravenously.  When  present  in  sufficient  con-  \ 
centration  to  be  operative,  the  effect  of  succinates  on  tissue 
metabolism  is  harmful.  The  quantity  of  calcium  succinate 
contained  in  the  drug  preparation  “Dolcin”  is  entirely  too 
small  to  achieve  or  maintain  a  sufficient  concentration  in  the 


body  to  have  any  effect  whatever  on  the  metabolism  of  the 


tissues.  1 

(Since  calcium  succinate,  administered  orally^  is  thera-^ 
peutically  inoperative,  the  only  active  ingredients  contained 
in  the  drug  preparation  “Dolcin”  is  acetylsalicylic  acid, 
commonly  known  as  aspirin,  the  use  and  effect  of  which  as^ 
an  analgesic  and  antipyretic,  have  been  known  for  many 
years. 

The  drug  preparation  “Dolcin”  contains  acetylsalicylic 
acid  in  an  amount  insufficient  to  relieve  the  severe  aches, 
pains  and  discomforts  attendant  upon  arthritic  and  rheu¬ 
matic  conditions.  The  quantity  of  acetylsalicylic  acid 
therein  contained  may,  however,  function  as  an  analgesic 
and  antipyretic  to  a  sufficient  extent  to  afford  temporary 
relief  to  the  minor  aches  and  pains  accompanying  arthritis 
and  rheumatism. 

Paragraph  Nine:  The  drug  preparation  “Dolcin”,  how-"l 
ever  taken,  will  not  constitute  an  adequate,  effective,  or  \ 
reliable  treatment  for  any  arthritic  or  rheumatic  condition^ 
including,  among  others,  rheumatic  fever,  fibrositis,  myosi¬ 
tis,  neuritis,  sciatica,  lumbago,  and  bursitis,  nor  will  saicT) 
preparation  arrest  the  progress,  correct  the  underlying' 
causes,  or  effect  a  cure  of  any  of  such  conditions.  [The  drug- 
preparation  “Dolcin”,  however  taken,  will  not  ameliorate" 
the  aches,  pains  and  discomforts  of  any  arthritic  or  rheu¬ 
matic  condition  to  any  extent  beyond  the  temporary  relief 
thereof  afforded  by  its  salicylate  content  as  an  analgesic 
and  antipyretic^  The  drug  preparation  “Dolcin”,  however 
taken,  wTill  have  no  significant  effect  upon  severe  aches, 
pains  and  discomforts  accompanying  any  arthritic  or  rheu- 
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matic  condition,  and  will  afford  temporary  relief  of  only 
minor  aches,  pains  and  discomforts.  With  the  exception 
of  such  temporary  relief,  the  drug  preparation  “Dolcin” 
cannot  be  depended  upon  to  have  any  effect  whatever  upon 
the  symptoms  accompanying  any  arthritic  or  rheumatic 
condition,  including,  among  others,  rheumatic  fever,  fibrosi- 
tis,  myositis,  neuritis,  sciatica,  lumbago  and  bursitis. 

The  drug  preparation  “Dolcin”  however  taken,  will  not 
correct  disturbances  in  metabolism  nor  insure  adequate 
functioning  of  the"  metabolic  processes  of  the  body. 

131  Paragraph  Ten:  The  drug  preparation  “Dolcin”,  ^  \ 
however  taken,  does  not  constitute  an  adequate,  effect  ^ 
tive,  or  reliable  treatment  for  so-called  “growing-pains”  in 
children,  nor  w’ill  its  use  prevent  rheumatic  fever. 

Paragraph  Eleven  :  Since  the  only  therapeutically  opera¬ 
tive  ingredient  in  the  drug  preparation  “Dolcin”  is  acetyl- 
salicvlic  acid,  commonly  knowm  as  aspirin,  and  since,  under 
certain  circumstances,  or  w’hen  taken  over  prolonged 
iperiods  of  time,  aspirin  may  produce  harmful  effects  upon  VT 
the  body,  the  drug  preparation  “Dolcin”  may  be  toxic  to 
the  same  extent,  and  cannot  be  taken  over  prolonged  periods 
of  time  without  the  danger  of  such  harmful  effects,  nor  can 
such  preparation  be  taken  safely  by  persons  adversely 
affected  by  aspirin. 

Paragraph  Twelve  1  Since  the  only  therapeutically  opera¬ 
tive  ingredients  in  the  aFhg  preparation  “Dolcin”  is  acetyl- 
salicylic  acid,  commonly  known  as  aspirin,  and  since  the  1 
retail  selling  price,  without  prescription,  of  100  tablets  of' 
the  drug  preparation  “Dolcin”  is  $2.00  w’hereas  that  of 
100  tablets  of  a  wrell-knowm  brand  of  aspirin  is  59^,  while 
many  other  brands  of  aspirin  sell  for  less,  the  drug  prep¬ 
aration  “Dolcin”  is  not  economical,  inexpensive,  or  of  low 
cost] 

■■  Paragraph  Thirteen  :  The  record  contains  no  substantial 


evidence  to  support  the  allegation  that  the  administration 
of  the  drug  preparation  “Dolcin”  over  prolonged  periods 
of  time  to  persons  suffering  from  rheumatic  fever  may 
result  in  serious  hemorrhage  and  in  death. 
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Paragraph  Fourteen  :  Respondents  ’  representations  con¬ 
cerning  the  drug  preparation  “Dolcin”,  as  hereinbefore 
found,  are  false  and  misleading  in  material  respects;  have 
had  the  capacity  and  tendency  to  mislead  and  deceive,  and 
have  misled  and  deceived  a  substantial  portion  of  the  pur¬ 
chasing  public  into  the  erroneous  and  mistaken  belief  that 
such  representations  were  true,  and  into  the  purchase  of 
substantial  quantities  of  said  drug  preparation  as  a  result 
thereof;  and  constitute  false  advertisements  within  the 
intent  and  meaning  of  the  Federal  Trade  Commission  Act. 

CtNCLUSlj^N 

The  act  and  practices  of  respondents,  as  herein  found, 
are  all  to  the  prejudice  and  injury  of  the  public,  and  con¬ 
stitute  unfair  and  deceptive  acts  and  practices  in  commerce 
within  the  meaning  of  the  Federal  Trade  Commission  Act. 

#R»ER 

It  Is  Ordered  that  the  respondents  Dolcin  Corporation,  a 
corporation,  and  Victor  van  der  Linde,  George  Shimmerlik, 
and  Albert  T.  Wantz,  individually  and  as  officers  of 
132  said  corporation  directly  or  through  any  corporate 
or  other  device,  in  connection  with  the  offering  for 
sale,  sale  and  distribution  of  the  drug  preparation 
“Dolcin”,  or  any  product  of  substantially  similar  composi¬ 
tion  or  possessing  substantially  similar  properties,  whether 
sold  under  the  same  name  or  under  any  other  name,  do 
forthwith  cease  and  desist  from  directly  or  indirectly: 

1.  Disseminating  or  causing  to  be  disseminated,  by 
means  of  the  United  States  mails  or  by  any  means  in 
commerce,  as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  any  advertisement  winch  repre¬ 
sents,  diretcly  or  by  implication : - 

(a)  that  the  taking  of  said  preparation  will  con¬ 
stitute  an  adequate,  effective  or  reliable  treatment 
for  rheumatic  fever,  fibrositis,  myositis,  neuritis, 


sciatica,  lumbago,  bursitis,  or  any  other  kind  of 
arthritic  or  rheumatic  condition; 

(b)  that  said  preparation  will  arrest  the  progress 
or  correct  the  underlying  causes  of  or  will  cure, 
rheumatic  fever,  fibrositis,  myositis,  neuritis, 
sciatica,  lumbago,  bursitis,  or  any  other  kind  of 
arthritic  or  rheumatic  condition ; 

- 3s  (c)  that  said  preparation  will  afford  anv  relief 

of_severc  achesr  painsr  and  discomforts  of  rheu¬ 
matic  fever,  fibrositis,  myositis,  neuritis,  sciatica, 
lumbago,  bursitis,  or  any  other  kind  of  arthritic 
or  rheumatic  condition  or  have  any  therapeutic 
effect  upon  any  of  the  symptoms  or  manifestations 
of  any  such  condition  in  excess  of  affording  tem¬ 
po  ran.'  relief  of  minor  aches,  pains,  or  fever  ; 

(d)  that  the  taking  of  said  preparation  is  an  ade¬ 
quate,  effective,  or  reliable  treatment  for  so-called 
“growing-pains”  in  children,  or  that  its  use  will 
prevent  rheumatic  fever; 

(e)  that  said  preparation  may  safely  be  taken  over 
prolonged  periods  of  time; 

(f)  that  said  preparation  may  safely  be  taken  by 
persons  adversely  affected  by  aspirin;  and 

(g)  that  said  preparation  is  economical,  inexpen¬ 

sive,  or  of  low  cost,  unless  and  until  the  retail 
selling  price,  without  prescription,  of  such  prepara¬ 
tion  shall,  in  truth  and  in  fact,  be  less  than  the 
retail  selling  price,  without  prescription,  of  the 
onlv  active  ingredient  contained  in  said  nrppara- 
tion^jEhicb-is  acetylsalicylic  acid,  commonly  known 
as  aspiripf-IT  “  '  - - - 

133  2.  Disseminating  or  causing  to  be  disseminated  any 

advertisement  by  any  means  for  the  purpose  of  in¬ 
ducing,  or  which  is  likely  to  induce,  directly  or  in¬ 
directly,  the  purchase  in  commerce,  as  “commerce”  is 
defined  in  the  Federal  Trade  Commission  Act,  of  said 
preparation,  which  advertisement  contains  any  of  the 
representations  prohibited  in  Paragraph  1  hereof. 

Arner  E.  Lipscomb, 

January  22,  1952.  Hearing  Examiner. 
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145  Proposed  Pertinent  Order  Provisions  Acceptable 

to  Respondents 

Respondents  are  prepared  to  accept  any  order  which  will 
allow  them  to  represent  the  DOLCIN  formulation  as  ade¬ 
quate  for  relieving  pain,  fever,  and  discomfort,  and,  in 
many  cases,  stiffness  and  swelling,  which  may  accompany 
arthritic  and  rheumatic  conditions.  This  is  all  that  respond¬ 
ents  have  claimed  for  well  over  two  years,  and  all  they 
are  now  claiming  in  their  current  advertising  material. 
Respondents  will,  therefore,  accept  an  order  directing  them 
to  cease  and  desist  from  representing  that  the  DOLCIN 
compound,  taken  as  directed — 

(a)  will  have  any  effect  on  any  of  the  manifestations  of 
arthritis,  rheumatism,  rheumatic  fever,  myositis, 
neuritis,  sciatica,  lumbago,  bursitis,  except  the  al¬ 
leviation  of  pain,  reduction  of  fever,  and,  in  many 
cases,  remission  of  stiffness  and  swelling; 

(b)  will  permanently  terminate  the  pains  and  other 
symptoms  with  respect  to  which  it  is  effective, 
which  accompany  any  arthritic  and  rheumatic  con¬ 
ditions;  and 

(c)  from  representing  that  it  should  be  taken  in  larger 
quantities  and  over  longer  periods  of  time  than  as 
directed  in  its  labels  and  labeling. 

•  ••••••••• 

256  Order  Ruling  on  Respondents'  Exceptions  to  Initial 
Decision  of  the  Hearing  Examiner 

This  matter  came  on  to  be  heard  in  regular  course  upon 
the  exceptions  to  the  initial  decision  of  the  hearing  exam¬ 
iner  filed  by  counsel  for  respondents  in  support  of  their 
appeal  from  said  initial  decision. 

1.  Exception  has  been  taken  to  the  failure  of  the  hearing 
examiner  to  include  as  a  part  of  the  findings  as  to  the  facts 
in  the  initial  decision  references  to  the  record  basis  for  such 
findings.  It  is  urged  that  this  is  contrary  to  the  require¬ 
ments  of  the  Administrative  Procedure  Act  and  the  Com¬ 
mission’s  Rules  of  Practice  that  the  findings  shall  include 
a  statement  of  the  basis  therefor. 
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The  Administrative  Procedure  Act  does  not  require  de¬ 
tailed  findings  of  every  subsidiary  evidentiary  fact  or 
record  references  to  the  pages  on  which  can  be  found  the 
testimony  relied  on.  So  long  as  the  factual  basis  upon 
which  the  decision  has  been  made  is  amply  clear,  there 
can  be  no  ground  for  complaint.  Here  the  facts  upon  which 
the  hearing  examiner  relied  are  fully  set  forth.  The  re¬ 
quirements  of  section  8  (b)  of  the  Administrative  Procedure 
Act  and  of  Rule  XXII  of  the  Commission’s  Rules  of  Prac¬ 
tice  having  been  satisfied  this  exception  is  believed  to  be  of 
no  merit. 

257  2.  Exception  is  taken  to  the  failure  to  include  in 

a  listing  of  typical  advertising  claims  in  the  initial 
decision  respondents’  current  advertising  claims.  The  rec¬ 
ord  shows  that  upon  being  informed  by  the  Commission  of 
objections  to  their  advertising,  respondents  did  revise  their 
claims  to  some  extent  at  about  the  time  the  complaint  was 
issued.  However,  the  fact  that  certain  of  these  claims  were 
being  revised  after  investigation  by  the  Commission  does 
not  foreclose  it  from  considering  the  quoted  claims  which 
were  typical  of  respondents’  advertisements  shortly  prior 
to  the  issuance  of  the  complaint  herein.  This  is  especially 
true  where,  as  in  this  case,  respondents’  current  advertis¬ 
ing,  though  improved,  is  still  objectionable.  (See  ruling 
on  exceptions  14  (a)  and  (b),  infra.)  This  exception,  there¬ 
fore,  is  believed  to  be  of  no  merit. 

3.  Exception  is  taken  to  the  inclusion  of  Paragraphs  Six 
and  Seven  of  the  findings  as  to  the  facts  in  the  initial  deci¬ 
sion  on  the  ground  that  they  are  immaterial  and  irrelevant 
to  any  issue  properly  raised  in  this  proceeding.  These 
paragraphs  relate  to  the  proper  diagnosis  and  adequate 
treatment  of  the  various  types  of  arthritic  and  rheumatic 
conditions.  As  the  complaint  alleges  and  the  proof  shows 
that  respondents  represented  that  taking  Dolcin  would  pro¬ 
vide  an  adequate  treatment  for  these  conditions,  these 
findings  are  clearly  material  in  the  determination  of 
whether  such  representations  are  false  as  alleged  in  the 
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complaint.  This  exception,  therefore,  is  believed  to  be  of 
no  merit. 

4.  Exception  is  taken  to  that  portion  of  Paragraph  Eight 
of  the  findings  which  states  that  calcium  succinate,  in  the 
quantity  present  in  Dolcin,  has  no  value  in  the  symptomatic 
treatment  of  arthritic  and  rheumatic  conditions.  The  ground 
for  this  exception  is  that  this  finding  is  contrary  to  the 
uncontradicted  evidence  of  record. 

The  evidence  shows,  as  the  hearing  examiner  found,  that 
calcium  succinate,  when  taken  orally,  is  converted  by  the 
liver  into  sugar,  and  no  significant  amount  of  succinate 
reaches  the  blood  stream.  In  order  to  be  therapeutically 
operative  in  the  body,  succinates  must  be  administered 
intravenously.  Also  testimony  as  to  tests  with  succinates\ 
injected  intravenously  indicated  that  their  effect  on  tissue  / 
metabolism  is  harmful.  The  record  does  contain  some  testi-/ 
mony  to  the  effect  that  in  certain  cases  Dolcin  ap- 
258  peared  to  be  more  effective  than  aspirin  in  the  relief 
of  some  of  the  symptoms  of  arthritic  and  rheumatic 
conditions.  However,  this  testimony  was  based  on  clinical ^ 
observation  of  patients  in  the  absence  of  any  controls.  Upon  i 
this  record  the  Commission  is  of  the  opinion  that  the  greater  \ 
weight  of  the  evidence  is  that  the  calcium  succinate  in  I 
Dolcin  has  no  value  in  the  symptomatic  treatment  of  arthri-  1 
tic  and  rheumatic  conditions  and  that  the  hearing  examiner 
correctly  so  found.  This  exception,  therefore,  is  of  no 
merit.  — 

5.  Exception  is  taken  to  that  portion  of  Paragraph  Eight 
of  said  findings  which  holds  that  Dolcin  “contains  acetyl- 
salicylic  acid  in  an  amount  insufficient  to  relieve  the  severe 
aches,  pains,  and  discomforts  attendant  upon  arthritic  and 
rheumatic  conditions”  on  two  grounds:  (1)  that  it  is  im¬ 
material  as  it  does  not  state  that  it  means  Dolcin  taken  as 
directed,  and  (2)  that  it  is  contrary  to  the  vast  preponder¬ 
ance  of  the  evidence  to  the  extent  it  implies  that  Dolcin, 
when  taken  as  directed,  has  no  value  in  relieving  aches, 
pains  and  discomforts  attendant  upon  arthritic  and  rheu¬ 
matic  conditions. 
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This  finding  properly  interpreted  relates  to  Dolcin  when 
taken  as  directed.  Also  it  states  that  Dolcin  will  afford 
temporary  relief  from  minor  aches  and  pains  accompanying 
arthritis  and  rheumatism  but  will  not  afford  relief  from 
severe  aches  and  pains  of  such  conditions.  This  finding 
is  supported  by  the  greater  weight  of  the  evidence.  There¬ 
fore,  this  exception  is  believed  to  be  of  no  merit. 

6.  Exception  is  taken  to  Paragraph  Nine  of  said  findings 
to  the  extent  that  it  implies  that  Dolcin  has  no  value  in 
relieving  arthritic  pains  and  discomforts  and,  in  many 
cases,  stiffness  and  swelling,  on  the  ground  that  such  find¬ 
ings  are  contrary  to  the  great  preponderance  of  the  evi¬ 
dence.  This  finding  states,  and  the  greater  weight  of  the 
evidence  shows,  that  the  only  effect  of  Dolcin,  taken  as 
directed,  upon  these  symptoms  of  arthritic  and  rheumatic 
conditions  is  that  it  will  afford  temporary  relief  of  minor 
aches,  pains  and  discomforts.  The  greater  weight  of  the 
evidence  is  that  it  will  have  no  significant  effect  upon  swell¬ 
ing  or  stiffness  accompanying  such  conditions.  Therefore, 
this  exception  is  believed  to  be  of  no  merit. 

259  7.  Exception  is  taken  to  Paragraphs  Eight  and 

Nine  of  said  findings  on  the  ground  that  they  fail  to 
state  that  aspirin  is  considered  by  all  qualified  experts  to  be 
the  drug  of  choice  in  symptomatic  treatment  of  pain,  stiff¬ 
ness,  swelling  and  fever  accompanying  arthritic  and  rheu¬ 
matic  conditions.  The  record  shows  that  aspirin  is  widely 
used  to  help  reduce  pain  and  fever  in  such  cases.  However, 
the  record  also  shows  that  it  will  not  provide  complete  relief 
from  severe  pains  and  is  of  no  significant  value  in  relieving 
stiffness  or  swelling.  These  findings  are  believed  to  clearly 
state  the  material  facts  necessary  to  provide  a  proper  basis 
for  decision  of  the  issues  herein.  This  exception,  therefore, 
^  is  believed  to  be  of  no  merit. 

8.  Exception  is  taken  to  Paragraph  Ten  of  said  findings 
to  the  extent  that  they  imply  that  Dolcin  does  not  have 
any  value  in  relieving  pain  and  reducing  fever  in  the  pres¬ 
ence  of  conditions  identified  as  so-called  “growing  pains.” 


This  finding  contains  no  such  implication.  It  states  that 
Dolcin  does  not  constitute  an  effective  treatment  for  so- 
called  “growing  pains’ ’  in  children.  It  does  not  say  it  is 
of  no  value  in  relieving  pain  or  fever  in  such  cases.  This 
exception,  therefore,  is  of  no  merit. 

9.  Exception  is  taken  to  Paragraph  Eleven  of  said  find¬ 
ings  on  the  ground  that  they  are  contrary  to  the  great 
preponderance  of  evidence  of  record.  This  finding  is  to  the 
effect  that,  under  certain  circumstances,  aspirin  may  pro¬ 
duce  harmful  effects  upon  the  body,  and  cannot  be  taken 
over  prolonged  periods  of  time  without  danger  of  such 
harmful  effects,  and  that  Dolcin  cannot  be  taken  safely 
by  persons  adversely  affected  by  aspirin. 

The  greater  weight  of  the  evidence  is  that  the  aspirin  in 
Dolcin  will  have  the  same  effect  on  the  human  system  as  a 
comparable  quantity  of  aspirin  taken  alone.  Persons  ad¬ 
versely  affected  by  one  will  be  similarly  affected  by  the 
other.  Respondents  have  represented  that  persons  adversely 
affected  by  aspirin  will  not  be  so  affected  by  Dolcin.  The 
hearing  examiner  correctly  found  this  representation  to  be 
untrue. 

260  Aspirin  is  considered  by  the  medical  profession  to 
be  one  of  the  safest  analgesics.  The  record  does  not 
contain  substantial  evidence  to  support  the  allegation  that 
the  prolonged  administration  of  Dolcin  (or  aspirin)  to  per¬ 
sons  having  rheumatic  fever  may  result  in  serious  hemor¬ 
rhage  or  death.  However,  certain  persons  are  adversely 
affected  by  the  administration  of  aspirin  in  the  quantities 
contained  in  Dolcin  taken  as  directed.  Persons  unable  to 
tolerate  aspirin  may  have  any  of  the  following  toxic  effects : 
Nausea,  vomiting,  headache,  vertigo,  severe  drowsiness, 
rash,  buzzing  of  the  ears  temporary  deafness,  presence  of 
protein,  acetone  or  red  blood  cells  in  the  urine.  Such  ad¬ 
verse  effects  would  probably  occur  only  in  a  small  minority 
of  the  cases  taking  Dolcin  as  directed.  However,  the  pos¬ 
sibility  of  such  effects  makes  false  and  deceptive  respond¬ 
ents’  representations  to  the  effect  that  Dolcin  is  non-toxic 
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and  is  absolutely  safe  to  take  without  medical  supervision 
over  prolonged  periods  of  time  in  large  quantities  in  all 
cases.  This  exception,  therefore,  is  believed  to  be  of  no 
merit. 

10.  Exception  is  taken  to  Paragraph  Twelve  of  said  find¬ 
ings  in  that  it  compares  the  retail  price  of  aspirin  with  the 
retail  price  of  Dolcin  in  determining  whether  or  not  taking 
Dolcin  as  directed  is  an  inexpensive  symptomatic  treatment 
of  arthritis  and  rheumatism.  Respondents  contend  there  is 

(no  basis  for  such  a  comparison.  The  record  shows  that  the 
only  ingredient  in  Dolcin  having  any  effect  on  any  of  the 
symptoms  of  arthritic  or  rheumatic  conditions,  when  taken 
as  directed,  is  the  aspirin.  As  the  representations  as  to  the 
inexpensiveness  of  Dolcin  relate  to  purchases  of  it  at  retail 
without  a  prescription,  a  comparison  of  its  retail  price 
with  that  of  aspirin,  its  only  effective  ingredient,  is  a  fair 
and  proper  comparison.  This  exception,  therefore,  is  be- 
\  lieved  to  be  of  no  merit. 

11.  Exception  is  taken  to  Paragraph  Thirteen  of  said 
findings  to  the  extent  that  it  states  only  that  the  record 
contains  no  substantial  proof  to  support  the  allegation 
that  the  administration  of  the  drug  preparation  Dolcin  over 
prolonged  periods  of  time  to  persons  suffering  from  rheu¬ 
matic  fever  may  result  in  serious  hemorrhage  and  in  death. 

Respondents  except  to  the  failure  to  find  that  it  can  be 
261  taken  in  large  doses  over  a  prolonged  period  of  time 
without  harmful  effects.  For  the  reasons  stated  in 
connection  with  exception  number  9,  this  exception  is 
believed  to  be  of  no  merit. 

12  and  13.  Exception  has  been  taken  to  the  conclusions 
of  fact  stated  in  Paragraph  Fourteen  of  said  findings  and 
to  the  conclusion  of  law,  as  not  being  supportable  by  the 
facts  of  record  or  by  any  findings  of  fact.  These  conclu¬ 
sions  of  fact  and  law  are  believed  to  be  fully  supported  by 
the  findings  as  to  the  facts  which  in  turn  are  supported  by 
the  reliable,  probative  and  substantial  evidence  of  record. 
These  exceptions,  therefore  are  believed  to  be  of  no  merit. 
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14  (a)  and  (b).  Exception  is  taken  to  the  failure  of  the 
hearing  examiner  to  find  that  respondents  make  no  claim 
that  Dolcin  has  therapeutic  value  in  correcting,  retarding 
or  preventing  the  underlying  cause  of  or  the  arthritic  or 
rheumatic  conditions  themselves,  claiming  only  relief  of 
symptoms.  Respondents’  advertising  prior  to  a  complaint 
specifically  stated  that  Dolcin  is  not  just  a  palliative,  mask¬ 
ing  pain  and  discomfort  for  a  few  hours,  but  is  directed 
to  the  disturbances  in  metabolism  which  are  a  very  im¬ 
portant  part  of  the  rheumatic  state  and  is  designed  to  give 
prolonged  relief  from  symptoms.  Respondents’  current 
advertising  as  set  out  in  their  reply  brief  contains  the  fol¬ 
lowing  statements: 

“This  is  a  personal  message  to  you  ...  if  you’re  suffer¬ 
ing  tortures  from  arthritis  or  rheumatism.  You’d  like 
to  be  free  of  those  pains  wouldn’t  you?  THEN  HEAR 
THIS:  Men  and  women  all  over  the  world  report  they 
have  found  blessed,  merciful  relief  from  such  pains  by 
taking  DOLCIN  tablets.  Why  is  this  so?  Because 
DOLCIN  GETS  RESULTS  .  .  .  usually  brings  fast , 
long-lasting  relief  from  the  miseries  of  arthritis,  rheu¬ 
matism,  sciatica,  lumbago  or  neuritis.” 

“Scientific  Studies  by  outstanding  authorities  have 
established  that  the  ingredients  of  DOLCIN  provide 
effective  relief  of  pains  and  discomfort  in  the  Rheu¬ 
matic  State.  It  is,  therefore,  suggested  that  DOLCIN 
tablets  be  taken  regularly,  and  for  several  months, 
after  relief  from  pain  has  been  obtained.” 

262  Respondents  thus  represented  both  before  and 
after  the  issuance  of  the  complaint  herein  that 
DOLCIN  provided  more  than  temporary  symptomatic  re¬ 
lief.  Prior  to  the  issuance  of  the  complaint  they  expressly 
stated  that  it  acted  to  correct  disturbances  in  the  meta¬ 
bolism,  an  important  part  of  the  rheumatic  state.  Later 
advertising  while  more  restrained  clearly  implies  perma¬ 
nent,  lasting  relief  from  arthritic  and  rheumatic  condi¬ 
tions  can  be  secured  through  the  use  of  Dolcin.  There¬ 
fore,  these  exceptions  are  believed  to  be  of  no  merit. 
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14  (c),  (d),  and  (h).  Exception  is  taken  to  the  failure  of 
the  initial  decision  to  find  that  aspirin  is  the  drug  most 
commonly  prescribed  by  doctors  for  relief  of  pain,  stiffness 
and  swelling  accompanying  arthritic  and  rheumatic  condi¬ 
tions,  that  doctors  often  prescribe  from  40  to  60  grains  daily 
of  aspirin  in  the  more  severe  cases,  and  that  aspirin  is  pre¬ 
scribed  in  large  doses  over  a  prolonged  period  because  it 
is  considered  to  be  the  safest  analgesic  available.  The  rec¬ 
ord  shows  that  aspirin  is  the  most  -widely  used  and  safest 
drug  used  for  the  temporary  relief  of  pain.  Aspirin  is  not 
shown  to  be  widely  prescribed  by  doctors  for  relief  of  stiff¬ 
ness  and  swelling  in  arthritic  and  rheumatic  conditions 
and  the  greater  weight  of  the  evidence  is  that  it  is  of  no 
value  in  this  regard.  Increased  willingness  to  move  due  to 
remission  of  pain  does  not  constitute  relief  from  stiffness 
as  claimed  by  respondents.  Aspirin  is  often  prescribed 
in  dosage  from  40  to  60  grains  daily  in  cases  of  arthritic 
or  rheumatic  conditions  accompanied  by  pain.  However, 
wide  use  of  aspirin  in  large  quantities  by  doctors  does  not 
prove  or  disprove  whether  it  is  non-toxic  or  is  absolutely 
safe  for  unsupervised  use  in  large  quantities  over  a  pro¬ 
longed  period  of  time  by  all  persons  suffering  from  arthri¬ 
tic  or  rheumatic  conditions  as  specifically  represented  by 
respondents.  Therefore,  failure  of  the  hearing  examiner 
to  so  find  in  the  initial  decision  is  not  error  and  these 
exceptions  are  of  no  merit. 

14  (e).  Exception  is  taken  to  the  failure  of  the  initial 
decision  to  find  that  the  Dolcin  combination  of  aspirin  and 
calcium  succinate  provides  more  effective  symptomatic  re¬ 
lief  than  aspirin  alone.  The  record  shows  that,  for  the 
reasons  stated  in  the  ruling  on  exception  number  4,  supra, 
calcium  succinate  is  of  no  value  in  Dolcin,  taken  as  directed. 

This  exception,  therefore,  is  of  no  merit. 

263  14  (f).  Exception  is  taken  to  the  failure  of  the 

initial  decision  to  find  persons  taking  Dolcin  accord¬ 
ing  to  directions  will  take  upward  of  60  grains  of  aspirin 
daily.  In  fact  in  severe  cases  users  are  directed  in  re- 


spondents’  current  direction  to  take  24  tablets  daily,  each  of 
which  tablets  contains  3.7  grains  of  aspirin,  for  a  total 
daily  dosage  of  approximately  89  grains.  Therefore,  this 
exception  is  of  no  merit. 

14  (g).  This  exception,  which  is  to  the  failure  of  the 
initial  decision  to  contain  a  finding  that  Dolcin  is  effective 
in  relieving  the  pains,  reducing  the  fever  and  in  some  cases 
relieving  the  stiffness  and  swelling  w’hich  accompany  arthri¬ 
tic  and  rheumatic  conditions,  is  of  no  merit  for  the  reasons 
set  out  in  the  rulings  on  exceptions  numbered  4  through  8, 
supra. 

14  (i).  Exception  is  taken  to  the  failure  to  find  that 
there  is  no  allegation  in  the  complaint  or  claim  in  the  record 
that  the  presence  of  calcium  succinate  in  Dolcin  renders 
it  unsafe  for  administration  as  directed.  While  correct,  this 
proposed  finding  is  immaterial  to  the  issues  and  its  omis¬ 
sion  from  the  initial  decision  was  no  error. 

14  (j).  Exception  is  taken  to  the  failure  to  find  that 
Dolcin  may  be  used  without  harmful  effects  when  taken  for 
the  purposes  and  in  the  manner  as  directed  in  its  labeling. 
This  exception  is  believed  to  be  of  no  merit  for  the  reasons 
set  out  in  the  ruling  on  exception  number  9,  supra. 

14  (k).  Exception  taken  to  the  failure  to  find  that  a  com¬ 
parison  of  the  retail  price  of  aspirin  and  the  price  of  Dolcin 
is  not  proper  is  believed  to  be  of  no  merit  for  the  reasons 
stated  in  the  ruling  as  to  exception  number  10,  supra. 

15  (a)  and  (b).  Exception  is  taken  to  the  refusal  of  the 
hearing  examiner  to  allow  the  contents  of  medical  articles  to 
be  read  into  the  record  (1)  as  proof  of  the  truth  of  the 
statements  contained  therein,  or  (2)  to  confront  on  cross- 
examination  expert  medical  witnesses  who  had  given 
opinion  testimony  contrary  to  and  inconsistent  with  state¬ 
ments  contained  in  such  medical  articles. 

264  The  Commission  is  of  the  opinion  that  medical 
articles  offered  into  evidence  as  proof  of  the  truth  of 
their  contents  are  inadmissible  as  hearsay  evidence  and  con¬ 
stitute  improper  evidence  w'here  the  author  of  the  article 


78 


is  not  present  and  available  for  cross-examination.  In  a 
field  such  as  medicine,  where  rapid  advances  are  being 
made  which  result  in  constantly  changing  concepts  as  to 
proper  treatments  and  related  fields,  reliance  cannot  safely 
be  placed  on  past  published  statements  even  of  recognized 
experts  in  the  field,  where  they  are  not  available  to  state 
their  present  opinion  and  the  basis  therefor. 

As  a  medical  article  is  not  admissible  to  prove  the  truth 
of  its  contents,  neither  may  its  contents  be  read  into  the 
record  on  cross-examination  of  an  expert  medical  witness 
stating  a  contrary  opinion  unless  the  article  is  relied  on  by 
the  witness  in  reaching  his  opinion  or  he  admits  the  article 
is  authoritative  on  the  subject  or  denies  the  existence  of 
medical  opinion  contrary  to  his  stated  opinion.  The  theory 
of  reading  such  articles  having  contrary  opinions  into  the 
record  for  the  purpose  of  testing  the  opinion  of  a  witness, 
who  has  neither  relied  on  the  article  nor  denied  its  existence, 
is  necessarily  based  on  the  presumption  that  the  article  is 
correct  and  the  witness,  to  the  extent  he  holds  opinions  to 
the  contrary,  is  wrong.  Such  a  presumption,  where  the  au¬ 
thoritative  nature  of  the  portions  of  the  article  read  has 
not  been  established,  is  clearly  improper. 

In  support  of  this  exception  respondents  cite  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Reilly  v. 
Pinkus,  338  U.S.  269  (1949).  The  Commission  is  of  the 
opinion  that  the  decision  in  that  case  does  not  lay  down 
any  such  broad  principle  as  that  for  which  respondents 
contend.  In  that  decision  the  Court  placed  reliance  on  the 
fact  that  the  expert  witnesses  being  cross-examined  had 
given  their  opinions  based  on  book  knowledge  and  on  the 
fact  that  the  expert  witnesses  testified  that  no  reputable 
physicians  would  accept  kelp  or  iodine  as  a  weight  reducer. 
Under  the  circumstances  of  that  case,  where  intent  to 
deceive  was  an  issue  and  might  be  inferred  from  the  exist¬ 
ence  of  a  universality  of  scientific  belief  that  the  advertis¬ 
ing  representations  were  wholly  unsupportable,  the  Court 
held  that  it  was  unfair  to  deprive  the  party  challenging 
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such  evidence  an  opportunity  to  interrogate  them  about 
divergent  opinions  expressed  in  reputable  books.  In 
265  the  present  case,  intent  to  deceive  is  not  an  element ; 

the  expert  witnesses  being  cross-examined  did  not 
rely,  in  reaching  their  opinions,  on  the  articles  sought  to  be 
introduced;  they  did  not  deny  the  existence  of  medical 
opinion  to  the  contrary;  and  while,  in  certain  instances, 
they  admitted  the  authors  of  certain  said  articles  to  be 
experts  in  the  field,  they  did  not  admit  the  authoritative¬ 
ness  or  correctness  of  the  material  respondents’  counsel 
sought  to  read  into  the  record  on  cross-examination.  It  is 
believed  that  this  case  can  be  and  should  be  distinguished 
on  these  grounds.  A  decision  to  the  contrary  would  open 
the  gates  to  a  flood  of  medical  articles  of  questionable 
accuracy  -which  would  tend  to  confuse  rather  than  clarify 
the  record.  This  the  Supreme  Court  in  Reilly  v.  Pinkus, 
supra,  expressly  stated  it  did  not  intend. 

The  Commission,  therefore,  is  of  the  opinion  that  under 
the  circumstances  these  exceptions  to  the  hearing  exam¬ 
iner’s  rulings  are  of  no  merit. 

15  (c).  Exception  is  taken  to  the  closing  of  the  record 
herein  over  respondents’  objection  and  the  refusal  to  grant 
respondents’  application  for  a  subpoena  for  one  Dr.  Szucs 
on  the  grounds  that  these  actions  deprived  respondents  of 
a  full  and  fair  opportunity  to  present  complete  evidence 
on  certain  issues.  The  record  shows  that  from  January  10 
until  June  29,  1951,  respondents  were  given  a  full  opportu¬ 
nity  to  present  their  defense  in  this  matter.  On  June  8, 
1951,  the  hearing  examiner  made  a  ruling  requiring  re¬ 
spondents  to  complete  the  presentations  of  their  evidence 
by  June  29, 1951.  The  hearing  examiner  then  indicated  that 
he  would  consider  revising  his  ruling  to  permit  the  presenta¬ 
tion  of  evidence  by  respondents  during  the  week  of  July  15, 
1951,  which  evidence  would  consist  of  the  testimony  of  Dr. 
Szucs  and  Dr.  Bach  of  London,  England.  Respondents  then 
appealed  to  the  Commission  from  the  hearing  examiner’s 
ruling  of  June  8,  1951,  with  full  understanding  that  the 
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testimony  of  Dr.  Bach  and  Dr.  Szucs  would  be  heard,  if 
desired,  during  the  week  of  July  15,  1951.  In  their  appeal 
they  agreed  to  present  testimony  of  Dr.  Bach  on  July  17, 
1951,  but  asked  that  the  hearing  examiner’s  ruling,  as 
amended,  be  modified  to  postpone  all  other  hearings  includ¬ 
ing  those  for  the  testimony  of  Dr.  Szucs  until  October  2, 
1951.  Hearings  were  held  on  July  17  and  18,  1951,  at  which 
the  testimony  of  Dr.  Bach  was  received.  The  Corn- 
266  mission  then  denied  respondents’  appeal  from  the 
hearing  examiner’s  ruling,  holding  that  the  hearing 
examiner  had  acted  within  his  decretion  in  refusing  to  ex¬ 
tend  further  the  period  of  time  within  which  respondents 
could  present  evidence. 

Upon  this  record  the  Commission  is  of  the  opinion  that 
respondents  were  given  a  full  opportunity  to  present  their 
defense  including  the  testimony  of  Dr.  Szucs.  After  re¬ 
spondents’  failure  to  take  advantage  of  this  opportunity 
to  present  the  testimony  of  Dr.  Szucs  during  over  a  six 
months  period,  they  cannot  properly  now  urge  that  the  re¬ 
fusal  of  the  hearing  examiner  and  the  Commission  to  allow 
them  to  subpoena  him  as  a  witness  three  months  later  on 
October  2,  1951,  deprived  them  of  a  full  and  fair  opportu¬ 
nity  to  present  their  evidence.  This  exception,  therefore, 
is  believed  to  be  of  no  merit. 

Respondents  also  take  exception  to  the  provision  con¬ 
tained  in  the  initial  decision  requiring  respondents  to  cease 
and  desist  from  disseminating  advertisements  claiming  that 
Dolcin  will  afford  any  relief  from  pain  of  arthritic  condi¬ 
tions  other  than  temporary  relief  of  minor  pains.  They  con¬ 
tend  that  this  requirement,  which  has  the  effect  of  pro¬ 
hibiting  unqualified  representations  that  Dolcin  will  give 
relief  from  arthritic  pains,  is  based  on  the  erroneous  as¬ 
sumption  that  the  word  “relief”  implies  permanence  and 
implies  complete  elimination  of  the  pain.  They  contend  that 
used  in  this  sense  “relief”  means  only  temporary  allevia¬ 
tion  of  the  pain  and  that,  therefore,  the  requirement  that 
they  limit  their  claims  of  pain  relief  with  the  words  “tem- 
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porary”  and  “of  minor  pains”  or  other  words  of  like 
import  is  unnecessarily  restrictive. 

An  example  of  claims  which  respondents  desire  to  make 
is  the  following  excerpts  from  one  of  their  current  adver¬ 
tisements  as  set  out  in  their  reply  brief : 

“This  is  a  personal  message  to  you  ...  if  you’re 
suffering  tortures  from  arthritis  or  rheumatism.  You’d 
like  to  be  free  of  those  pains  wouldn’t  you?  THEN 
HEAR  THIS:  Men  and  women  all  over  the  world 
report  they  have  found  blessed,  merciful  relief  from 
such  pains  by  taking  DOLCIN  tablets.  Why  is  this  so? 
Because  DOLCIN  GETS  RESULTS  . . .  usually  brings 
fast ,  long -lasting  relief  from  the  miseries  of  arthritis, 
rheumatism,  sciatica,  lumbago  or  neuritis.  *  #  *  Remem¬ 
ber  .  .  .  only  DOLCIN  gives  you  this  special,  direct 
relief  from  pains  of  arthritis  and  rheumatism.” 

267  The  Commission  is  of  the  opinion  that  by  so  claim¬ 
ing  relief  from  pains  of  arthritis  and  rheumatism  re¬ 
spondents  imply  that  permanent,  complete  relief  from  the 
most  severe  pains  accompanying  arthritic  or  rheumatic  con¬ 
ditions  will  be  secured  by  some  action  of  Dolcin  other  than 
a  temporary  masking  of  the  pain  sensation.  From  such 
representations  persons  suffering  from  arthritic  or  rheu¬ 
matic  conditions  would  properly  expect  complete,  long-last¬ 
ing  pain  relief  due  to  some  action  of  the  Dolcin  on  the  under¬ 
lying  causes  of  arthritic  and  rheumatic  pains.  Such  repre¬ 
sentations  are  false  and  deceptive. 

The  Commission  is  of  the  opinion  that  where  only  tem¬ 
porary  relief  can  be  provided  by  a  drug,  such  fact  should  be 
stated  unless  under  the  circumstances  there  is  no  real 
danger  of  deception.  Here,  due  to  the  fact  that  the  pain 
relief  promised  is  limited  to  that  accompanying  arthritis 
and  rheumatism,  the  implication  is  that  the  relief  will  be 
achieved  by  eliminating  the  underlying  causes  of  the  pain. 
Such  representations  unless  qualified  carry  with  them  the 
implication  of  permanent  relief.  In  such  cases  a  require¬ 
ment  that  such  representations  be  limited  to  claims  of  tem¬ 
porary  relief  is  necessary  and  proper.  Such  a  requirement, 
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although  indefinite  as  to  the  duration  of  the  effectiveness 
of  the  preparation,  can  be  satisfied  by  any  representation 
which  shows  that  lasting  relief  is  not  claimed. 

The  Commission  is  also  of  the  opinion  that  such  claims 
of  relief  from  severe  arthritic  pains  mean  complete  relief, 
not  some  lessening  of  the  amount  of  pain.  Such  claims 
are  false  and  deceptive  as  to  Dolcin.  These  exceptions  to 
the  form  of  order,  for  the  reasons  stated,  are  believed  to  be 
of  no  merit. 

It  Is  Ordered,  therefore,  that  all  of  respondents’  excep¬ 
tions  to  the  hearing  examiner’s  initial  decision  be,  and 
they  hereby  are,  denied. 

By  the  Commission,  Commissioner  Carretta  not  partici¬ 
pating  for  the  reason  that  oral  argument  on  the  merits  was 
heard  prior  to  his  appointment  to  the  Commission. 

D.  C.  Daniel, 

Secretary. 

Issued:  December  2,  1952 

•  •••»••••• 

268  Order  Denying  Appeal  From  Initial  Decision  of  the 
Hearing  Examiner,  Decision  of  the  Commission 
and  Order  to  File  Report  of  Compliance 

This  matter  came  on  to  be  heard  by  the  Commission 
upon  respondents’  appeal  from  the  initial  decision  of  the 
hearing  examiner,  briefs  in  support  of  and  in  opposition 
to  said  appeal  and  oral  argument  of  counsel.  In  support  of 
their  appeal  respondents  have  set  out  in  their  appeal  brief 
extensive  exceptions  to  certain  of  the  findings  as  to  the 
facts,  conclusion  and  provisions  of  the  order  and  to  certain 
procedural  rulings  of  the  hearing  examiner.  These  excep¬ 
tions  have  been  fully  considered  and  denied  by  the  Commis¬ 
sion  in  a  separate  order  issued  simultaneously  herewith. 

This  matter  relates  to  the  truth  or  falsity  of  certain 
claims  made  by  respondents  in  advertisements  of  the  prep¬ 
aration  Dolcin.  There  is  no  contest  as  to  the  actual  adver¬ 
tisements  or  as  to  the  ingredients  of  the  preparation.  The 


contest  is  as  to  the  meaning  of  the  advertisement  and  the 
effects  of  using  the  preparation  as  directed. 

The  record  shows  that  respondents  claimed  in  their  adver¬ 
tising  that,  in  addition  to  providing  relief  from 
269  the  symptoms  of  arthritic  and  rheumatic  conditions, 
Dolcin  would  attack  the  underlying  causes  of  the  con¬ 
ditions  themselves.  An  example  is  the  following  excerpts 
f r om_ one'oTYe  sponcTent s*'  advertising  pamphlets: 

I 

“7.  Is  DOLCIN  just  another  palliative  ...  a  product 
for  relieving  pain  for  a  feiv  hours ?  The  answer  is  very 
definitely  that  DOLCIN  is  not  just  a  palliative  masking 
pain  and  discomfort  for  a  few  hours.  DOLCIN  is  de¬ 
signed  to  RELIEVE  PAIN  PROMPTLY  but,  also,  the 
DOLCIN  treatment  is  directed  to  the  disturbances  in 
metabolism  which  are  a  very  important  part  of  the 
background  of  the  Rheumatic  State,  and  is  designed  to 
give  prolonged  relief  from  symptoms?” - — 

The  greater  weight  of  the  evidence  is  that  other  than 
aspirin  none  of  the  ingredients  in  Dolcin  have  any  value  in 
connection  with  arthritis  and  rheumatic  conditions  and  that 
the  only  value  of  aspirin  taken  in  this  connection  is  that 
it  provides  temporary  relief  from  less  severe  pains  and 
fever  accompanying  these  conditions.  Respondents  admit 
their  preparation  will  not  prevent  the  underlying  causes, 
cure  or  arrest  the  progress  of  arthritic  or  rheumatic  con¬ 
ditions.  However,  they  do  contend  that  it  will  relieve  stiff¬ 
ness  and  swelling  accompanying  such  conditions  in  certain 
cases  in  addition  to  providing  pain  relief.  The  greater 
weight  of  the  evidence  is  contrary  to  respondents’  conten¬ 
tion  and  fully  supports  the  findings  of  the  hearing  examiner 
in  his  initial  decision. 

The  record  also  shows  that  respondents  claimed  in  their 
advertising  that  Dolcin  is  non-toxic,  may  be  taken  safely 
in  large  quantities  over  prolonged  periods  even  by  persons 
adversely  affected  by  aspirin.  The  greater  weight  of  the  evi¬ 
dence  shows  that  the  aspirin  in  Dolcin  has  exactly  the  same 
effect  as  if  taken  alone  and  that  certain  persons  are  ad- 
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versely  affected  by  aspirin  and  should  not  take  it  in  large 
quantities  or  over  a  prolonged  period.  Aspirin  is  one  of 
the  safest  analgesics  known  and  is  widely  prescribed  by 
physicians  in  large  dosages  for  temporary  relief  of  pain 
and  fever  in  arthritic  and  rheumatic  conditions.  Serious 
results  from  such  excessive  use  are  rare.  However,  less 
serious  but  undesirable  effects  such  as  headaches,  nausea, 
vomiting  will  occur  in  persons  unable  to  tolerate  aspirin. 
Respondents’  representations  to  the  contrary  are  false  and 
deceptive  as  found  by  the  hearing  examiner  in  his  initial 
decision. 

270  For  these  reasons  as  well  as  those  set  out  in  its 
ruling  on  respondents’  exceptions,  the  Commission 
is  of  the  opinion  that  all  of  the  findings  as  to  the  facts  con¬ 
tained  in  the  initial  decision  are  supportable  by  reliable, 
substantial,  and  probative  evidence  of  record;  that  the 
conclusion  contained  therein  is  correct;  and  that  the  order 
to  cease  and  desist  therein  is  proper  upon  this  record  and 
is  required  to  provide  proper  relief  from  respondents’ 
illegal  practices ;  and 

The  Commission,  therefore,  being  of  the  opinion  that 
respondents’  appeal  from  the  hearing  examiner’s  initial 
decision  is  of  no  merit  and  that  said  initial  decision  is 


appropriate  in  all  respects  to  dispose  of  this  proceeding: 

It  Is  Ordered  that  the  appeal  of  respondents  from  the 
initial  decision  of  the  hearing  examiner  be,  and  it  hereby  is, 
denied. 


It  Is  Further  Ordered  that  the  initial  decision  of  the 
hearing  examiner  shall  on  the  2nd  day  of  December  1952 
become  the  decision  of  the  Commission. 

It  Is  Further  Ordered  that  the  respondents  shall,  within 


sixty  (60)  days  after  service  upon  them  of  this  order,  file 


with  the  Commission  a  report  in  writing  setting  forth  in 


detail  the  manner  and  form  in  which  they  have  complied 


with  the  order  to  cease  and  desist  contained  in  said  initial 


decision  a  copy  of  which  is  attached  hereto. 
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By  the  Commission,  Commissioner  Carretta  not  partici¬ 
pating  for  the  reason  that  oral  argument  on  the  merits  was 
heard  prior  to  his  appointment  to  the  Commission. 

D.  C.  Daniel, 

Secretary. 

Issued:  December  2,  1952 

•  •••«••••• 

n 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 

308  Mr.  Market :  Now,  you  are  coming  to  a  question 
that  I  propose  to  open  up  for  discussion,  after  we  put 

in  some  of  these  exhibits,  but  this  is  as  good  a  time  as  any 
for  me  to  say  what  has  been  on  our  minds,  and  I  would 
like  to  have  the  Trial  Examiner  know,  I  want  the  Commis¬ 
sion  to  know,  and  I  want  to  make  a  statement  for  the 
record.  It  will  be  a  very  brief  statement.  We  feel  that  we 
have  a  legitimate  grievance  here  in  the  way  the  case  has 
been  handled,  and  by  that  I  mean  this.  I  was  right  in  the 
midst  of  negotiation  with  the  Radio  and  Periodical  Divi¬ 
sion,  and  I  submitted  to  them  a  revised  copy.  The  way  it 
was  left,  I  was  to  be  informed  as  to  whether  that  was 
acceptable  or  not,  and  that  I  would  hear  from  them.  We  had 
planned  to  go  to  the  Stipulation  Division  to  iron  these 
things  out,  because,  frankly,  as  far  as  I  can  see  there 

309  is  nothing  here  to  try,  if  reasonable  men  accept  a 
reasonable  view  of  generally  accepted  scientific  evi¬ 
dence.  I  was  also  placed  in  an  embarrassing  position, 
because  I  told  my  clients  that  such  were  the  facts,  and  out 
of  a  clear  sky  a  complaint  was  issued.  I  was  informed  by 
the  Radio  and  Periodical  Division  that  they  knew  nothing 
about  it,  and  I  have  reason  to  believe  the  Stipulation  Divi¬ 
sion  was  never  told  about  it. 

Mr.  Callaway:  Now,  I  suggest  that  as  far  as  these 
conferences  with  the  Radio  and  Periodical  Division  and  the 
Stipulation  Division  are  concerned,  they  do  not  enter  into 
this  law  suit  at  all.  I  am  perfectly  willing  to  sit  down 
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with  Mr.  Markel  at  any  time  he  wants  to,  and  try  to  work 
out  an  agreed  statement  of  the  facts  in  this  case,  but  I  am 
not  going  to  give  away  the  case.  I  don’t  mean  that,  but  I 
am  willing  to  sit  down  and  try  to  work  out  an  agreed  stipula¬ 
tion  of  the  facts,  if  we  can.  I  do  not  care  what  happened 
down  in  the  Stipulation  Division  or  in  the  Radio  and 
Periodical  Division.  I  don’t  know  anything  about  that  or 
whether  that  has  anything  to  do  with  this  law  suit.  The 
Commission  authorized  this  complaint  to  issue,  and  the 
Commission  is  far  superior  to  me,  the  Radio  and  Periodical 
Division,  or  the  Stipulation  Division,  and  as  I  said  I  am 
ready  to  stipulate  with  Mr.  Markel,  if  he  is  willing  to  stipu¬ 
late  the  things  I  can  afford  to  stipulate,  but  that  is  as 
310  it  should  go. 

Mr.  Markel :  I  had  not  finished  my  statement,  and 
I  am  sorry  for  the  interruption.  Now,  to  continue  with 
what  I  was  saying  in  connection  with  our  grievance,  I  had 
been  trying  my  best  to  work  out  a  reasonable  stipulation 
with  Mr.  Callaway,  and  his  predecessor,  Mr.  Branch,  who 
was  on  this  case,  but  we  seemed  to  be  apart  on  the  issues 
that  I  will  presently  point  out,  and,  frankly,  setting  this 
case  down  for  this  week,  sort  of  pressed  us,  becaues  I  felt 
this  case  was  something  too  trivial  to  be  tried.  The  issues 
provide  reasonable  views  when  taken  by  reasonable  men  of 
accepted  scientific  evidence.  I  am  not  going  to  dwell  on  this, 
but  there  is  another  respondent  with  the  same  type  of 
product  that  has  been  asking  for  a  trial,  they  wanted  to  go 
to  trial,  and  I  have  that  on  the  best  authority.  So,  it  seems 
we  were  hand-picked  here.  Now,  there  is  plenty  of  work 
to  be  done  to  keep  all  of  us  busy  and  I  think  to  try  this 
issue,  and  this  is  my  own  feeling,  is  a  waste  of  the  Com¬ 
mission’s  time,  and  the  respondents’  time,  and  also  a 
waste  of  money.  Under  these  circumstances,  I  feel  the 
case  should  be  adjourned  for  the  purpose  of  working  out 
some  sort  of  consent  order  with  the  Examiner,  because 
the  Examiner  is  authorized,  under  the  regulations  to  do 
just  that.  I  think  that  would  be  within  the  spirit  of  the 
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Administrative  Procedure  Act.  I  think  that  the  final  au¬ 
thority  that  makes  final  decisions  in  matters  of  this 
311-A  kind  should  have  opportunity  to  say  yes  or  no  on 
our  proposal,  and  we  have  never  been  given  an  op¬ 
portunity.  We  haven’t  had  any  means  heretofore  to  propose 
this  to  the  Commission.  Now,  our  proposal  is  this.  We  do 
not  claim,  and  never  have  claimed,  and  we  will  leave  it  up 
to  the  Commission  to  decide  with  the  advertisements  it  has 
before  it  whether  we  did  claim  that  we  cure  the  cause  for 
rheumatism  or  arthritis.  Now,  that  is  once  and  for  all  out 
of  this  picture  as  far  as  we  are  concerned.  We  do  claim 
that  we  alleviate  the  pain  of  arthritis,  and  other  symptoms, 
such  as  stiffness,  and  that  Dolcin  is  effective  for  all  kinds 
of  conditions  of  arthritis,  and  that  the  relief  which  we  are 
able  to  produce  by  large  dosages  of  this  medicine  is  a  pro¬ 
longed  relief.  Now,  those  are  the  claims  that  the  advertis¬ 
ing  literature  contain.  We  find  that  we  don’t  have  to  tell 
our  customers  about  those  things  in  our  advertising,  because 
our  customers  find  those  things  out  for  themselves.  Now, 
the  Commission’s  position  has  been,  however,  that  they 
will  accept  nothing  less  then  that  there  will  be  a  temporary 
relief  of  minor  pains  of  arthritis  and  rheumatism.  Now,  the 
reason  we  cannot  accept  that,  and  that  is  contradictory  is 
for  two  reasons.  The  Commission  would  have  to  be  pre¬ 
pared  to  explain  the  use  of  acetylsalicylic  acid,  which  is 
only  one  of  the  active  ingredients  in  Dolcin,  for  upwards  of 
a  quarter  of  a  century.  Two,  it  is  contrary  to  a  number 
of  present  orders  by  the  Commission.  I  happen  to 
311-B  know  of  two.  On  my  way  down  in  the  subway  this 
morning,  I  noticed  in  one  case  the  relief  of  pains  of 
rheumatism.  Now  that  was  restricted  to  rheumatism,  but 
I  did  not  see  the  word  “minor”,  and  I  did  not  see  the 
word  “temporary”,  or  any  other  qualification.  I  happen  to 
know  of  another  one  that  I  had  the  occasion  to  examine, 
where  the  words  “arthritic”  and  “rheumatism”  were  not 
required  to  be  qualified  either.  Anyway,  all  we  are  asking 
here  is  for  an  order,  which  will  permit  us  to  relieve  arthri- 
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tic  pains  and  rheumatic  pains,  without  qualification,  and, 
we  think,  for  a  prolonged  period.  Now,  that  is  something 
that  I  think  any  fair  minded  person  taking  a  reasonable 
view  of  existing  scientific  literature  would  agree  to  on  the 
assumption  of  one  of  our  ingredients  involved  in  this  case, 
which  is  the  basis  for  patent,  and  on  the  assumption  that  it 
shall  not  be  taken  into  consideration  at  all  on  the  basis  of 
the  succinate  alone,  and  with  that  in  mind,  I  would  like  to 
have  this  matter  postponed  at  this  juncture  for  the  purpose 
of  getting  together  with  you,  and  giving  us  a  fair  opportu¬ 
nity  to  present  a  proposed  order,  and  I  would  like  to  have 
your  Honor,  and  the  Commission  pass  on  that  before  w’e 
go  on  and  waste  the  Commission’s  time  and  money. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  has  no 
authority  to  accept  a  consent  order  or  to  recommend  a 
consent  order.  In  fact,  I  don’t  know  whether  the 
312  Commission  will  engage  in  that  practice  or  not.  Cer¬ 
tainly,  the  Trial  Examiner  has  no  authority  for  con¬ 
sent  orders.  He  does  have  authority  to  accept  a  stipulation 
as  to  the  facts  upon  the  basis  of  which  the  Commission  sees 
fit.  If  you  gentlemen  would  wish  to  harmonize  your  dif¬ 
ferences  as  to  the  scientific  opinion,  and  could  work  out  a 
stipulation,  I  will  do  all  I  can  to  work  with  you.  Of  course, 
I  can  take  neither  one  side  nor  the  other,  but  I  will  do  all 
I  can  as  moderator,  but  I  cannot  accept  anything  other 
than  that. 

Mr.  Callaway:  Now’,  your  Honor,  In  answer  to  some  of 
those  things  that  Mr.  Markel  said.  This  complaint  was 
issued  on  the  18th  day  of  August  1948.  I  came  into  the  case 
— it  w’as  reassigned  to  me  from  Attorney  Branch,  on,  I 
believe,  November  14th.  At  that  time  they  had  been  trying 
to  get  together  and  had  not  succeeded.  I  tried  to  get  the 
hearing  set  in  January.  I  w’as  told  by  the  respondents,  that 
we  should  try  their  competitors  first. 

Mr.  Markel:  In  that  connection,  their  complaint  pre¬ 
ceded  ours. 

Mr.  Callaway:  I  tried  to  get  the  hearing  set  in  January, 
and  respondents’  counsel  objected  to  it,  and  said  why  can’t 
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you  try  Imdrin  first.  Now,  I  would  just  like  to  submit  that 
he  is  in  no  position  to  tell  us  which  case  we  should  try  first, 
and  I  told  him  that.  I  tried  to  reach  an  agreement  with 
him,  and  we  couldn’t  reach  one.  So,  the  only  thing  I 
313  could  see  was  to  ask  for  the  case  to  be  set  down  for 
trial,  and  here  we  are.  I  am  ready  to  try  it,  and  I 
am  ready  to  settle  it,  whatever  counsel  for  the  respondents 
wants  to  do,  but  I  do  not  think  it  should  be  adjourned 
indefinitely,  because  we  will  have  another  period  of  wait¬ 
ing  like  we  had  from  the  18th  day  of  August  until  today. 

Mr.  Markel:  Well,  your  Honor,  that  statement  was  made, 
because  it  was  the  respondents’  feeling  that  we  never  really 
had  been  given  the  opportunity  that  we  deserve.  Mr.  Cal¬ 
laway  has  certainly  been  cooperative,  I  have  no  complaint 
about  that. 

Trial  Examiner  Lipscomb :  Well,  you  have  that  opportu¬ 
nity  extended  to  you  now.  If  you  wish  to  settle  by  the 
means  which  are  offered  to  you,  by  an  agreement  as  to 
the  facts,  you  now  have  that  opportunity,  and  we  will  ad¬ 
journ  and  you  can  meet  this  afternoon.  If  you  want  me  to 
meet  with  you,  I  will,  or  if  you  want  to  meet  alone,  it  is  up 
to  you.  We  will  reconvene  at  such  time  as  you  gentlemen 
complete  your  conference. 

•  #•••••••• 

321  Dr.  Ephraim  Shorr, 

was  thereupon  call  as  a  witness  and,  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 


By  Mr.  Callaway: 

Q.  Doctor,  will  you  please  give  your  name  and  address 
for  the  record,  please?  A.  Dr.  Ephraim  Shorr,  815  Park 
Avenue,  New  York,  New  York.  ^  ~ 

's„ 

Q.  You  are  a  physician,  as  I  understand,  are  you?  Ac* 


Q.  You  will  be  offering  testimony  as  an  expert  witness 
here  today,  and,  of  course,  the  Commission  is  interested 
in  somewhat,  the  educational  qualifications  and  experience 
of  an  expert  witness,  in  that  it  may  have  some  bearing  on 
the  weight  to  be  given  as  to  the  opinions  of  an  expert. 

322  I  would  like  you  to  tell  us  something  of  your  educa¬ 
tional  qualifications.  Start  out  with  training.  A. 

Yale  College,  1919.  MD  Yale  School  of  Medicine,  1922. 
Hospital  Appointments:  1922-24  Interne,  Medical  Service, 
Mount  Sinai  Hospital,  New  York,  New  York.  1926-33  As¬ 
sistant  Attending  Physician,  Second  Medical  Division,  Bel¬ 
levue  Hospital,  New  York,  New  York.  1932  to  the  present, 
Chief  of  the  Thvroid  Endocrine  Clinic,  The  New  York  Hos- 
pital.  1932-42  Assistant  Attending  Physician,  The  New 
York  Hospital.  1942-45  Associate  Attending  Physician,  The 
New  York  Hospital.  1945  to  the  present,  Attending  Physi¬ 
cian,  The  New  York  Hospital. 

Shall  I  go  through  the  Medical  College  appointments? 
Mr.  Callaway:  Yes  please. 

The  Witness:  1926-33  Instructor  in  Medicine,  Cornell 
University  Medical  College.  1933-42  Assistant  Professor 
of  Medicine,  Cornell  University  Medical  College.  1942  to 
the  present,  Associate  Professor  of  Medicine,  Cornell  Uni¬ 
versity  Medical  College  and  Chief  of  the  Metabolic  Division 
of  The  New  York  Hospital,  Cornell  Medical  Association. 
1924-46,  Research  Fellow,  Russell  Sage  Institute  of  Pathol¬ 
ogy,  in  affiliation  with  the  Department  of  Medicine,  Cornell 
University  Medical  College. 

•  ••••«•••• 

323  The  Witness  (Continuing) :  1946  to  the  present, 
Research  Associate,  Russell  Sage  Institute  of  Pathol¬ 
ogy.  As  to  my  present  titles,  I  am  Associate  Professor  of 
Medicine,  Cornell  University  Medical  College;  Attending 
Physician,  The  New  York  Hospital;  Research  Associate, 
Russell  Sage  Institute  of  Pathology. 

Would  you  like  the  Medical  Societies? 

Mr.  Callaway:  Yes,  if  you  please. 
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The  Witness :  Phi  Beta  Kappa,  Sigma  Xi,  Alpha  Omega 
Alpha,  Harvey  Society,  American  Physiological  Society, 
American  Society  for  Clinical  Investigation,  American 
Society  for  Pharmacology  and  Experimental  Therapeutics, 
the  Association  for  the  Study  of  Internal  Secretions  and  the 
Society  for  Experimental  Biology  and  Medicine,  of  which 
I  am  the  chairman  of  the  New  York  section  of  the  American 
Medical  Association,  Medical  Associate  of  the  County  of 
New  York,  a  member  of  the  Medical  Association  of  the 
State  of  New  York,  the  American  Board  of  Internal  Medi¬ 
cine,  and  the  Association  of  American  Physicians,  and  Fel¬ 
low  of  the  New  York  Academy  of  Sciences. 

By  Mr.  Callaway: 

Q.  Now,  Dr.  Shorr,  before  you  go  any  further,  will  you 
explain  what  a  diplomat  of  the  American  Board  of  Internal 
Medicine  is  ?  A.  It  is  someone,  who  as  a  result  of  experience 
and  training  has  been  accepted  by  the  American 
324  Board  of  Internal  Medicine  as  a  recognized  diplomat 
in  the  field  of  internal  medicine. 

Q.  It  is  a  recognition  of  outstanding  achievement  in  the 
field  of  internal  medicine?  A.  Well,  one  has  to  have  a  cer¬ 
tain  basic  training  and  fulfill  the  requirements  set  by  the 
board,  so  that  a  physician  may  be  made  a  diplomat  on  the 
basis  of  that. 

Mr.  Callaway:  Now,  go  ahead. 

The  Witness:  Additional  medical  activities.  Member  of 
the  Editorial  Board  of  the  Association  of  Clinical  Investiga¬ 
tion;  member  of  the  Editorial  Board  of  Physchosomatic 
Medicine;  member  of  the  Editorial  Board  of  the  Journal 
of  Medicine;  member  of  the  National  Advisory  Council  of 
Gerontology  of  the  United  States  Public  Health  Service, 
and  a  former  member  of  the  Gerontology  Study  Section  of 
the  United  States  Public  Health  Service. 

Am  I  supposed  to  read  this? 

Mr.  Callaway :  Yes,  I  think  it  is  necessary. 

The  Witness :  Recipient  of  a  citation  from  the  War  and 
Navy  Department,  June  1,  1947,  in  effect:  For  outstanding 


contributions  for  work  in  the  Office  of  Scientific  Research 
and  Development  during  World  War  II. 

By  Mr.  Callaway: 

Q.  Now,  Doctor  in  your  work  in  the  position  which  you 
hold,  do  you  attend  or  participate  or  direct  clinics  and 
therapy  conferences  at  the  New  York  Hospital?  A. 
325  I  do. 

Q.  Do  you  attend,  participaie  and  direct  clinics  and 
pathological  conferences  at  that  hospital?  A.  I  do. 

Q.  And  for  what  purpose  are  those  clinical  and  pathol¬ 
ogical  conferences  held?  A.  Education  of  the  student  and 
physicians  of  the  staff  in  problems  of  disease  and  problems 
of  therapy. 

Q.  Now,  do  you  attend  and  conduct  or  participate  in 
seminars  or  symposiums  on  metabolism  and  other  diseases? 
A.  I  do;  I  direct  them. 

Q.  You  direct  them?  A.  Yes. 

Q.  Now,  do  you  also — you  mentioned  being  a  member  of 
a  number  of  local  and  national  scientific  societies.  You 
also  attend  meetings  of  those  societies,  do  you  ?  A.  I  do. 

Q.  Now,  do  you  also  teach  medical  students  at  the  Cor¬ 
nell  University  Medical  College  with  respect  to  the  various 
pathological  and  metabolic  disturbances?  A.  In  a  large 
measure  I  direct  the  teaching  of  the  students  in  those 
diseases. 

•  ••••••••• 

330  Q.  Doctor,  are  you  the  author  of  any  scientific 
papers  that  have  been  published  in  recognized  maga¬ 
zines?  A.  lam. 

331  Q.  Do  you  have  a  list  of  them,  there,  Doctor?  A. 
Ido. 

Q.  Does  that  list  show  the  titles  of  them — as  to  who  the 
author  is  and  so  forth?  A.  It  is  complete  only  up  to  1947. 

Q.  I  think  part  of  it  is  complete  up  to  1949.  A.  Yes, 
that’s  right.  I’m  sorry. 

Q.  I  have  here  such  a  list  which  shows  the  titles  of  various 
scientific  papers  and  the  authors  and  where  they  were  pub- 
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lished,  and  the  date  of  the  publication.  I  just  wonder,  Mr. 
Examiner,  rather  than  reading  all  of  this,  if  the  reporter 
could  not  just  copy  it  into  the  record  at  this  particular 
point? 

Trial  Examiner  Lipscomb:  If  there  is  no  no  objection, 
I  think - 

Mr.  Markel:  Do  you  have  an  extra  copy  for  us? 

Mr.  Callaway :  Here  is  one. 

(An  off  the  record  discussion  at  the  point.) 

Mr.  Callaway:  I  will  offer  this  in  evidence — I  mean,  I 
will  ask  to  have  this  marked  for  identification  as  Commis¬ 
sion’s  Exhibit  39.  A-K. 

Trial  Examiner  Lipscomb:  It  will  be  marked  for  iden¬ 
tification  as  Commission’s  Exhibit  39.  A-K. 

(Commission’s  Exhibit  39  A-K  was  received  and  marked 
for  identification.) 

332  Mr.  Callaway :  Do  I  understand  it  then  that  Com¬ 
mission ’s  Exhibit  39  A-K  for  identification  will  be 
admitted  into  the  record? 

Trial  Examiner  Lipscomb:  There  being  no  objection, 
Commission’s  Exhibit  39  A-K  is  received  in  evidence. 

(Commission’s  Exhibit  39  A-K  was  received  in  evi¬ 
dence.) 

By  Mr.  Callaway: 

Q.  I  see  another  sheet  of  paper  headed,  “Conferences 
on  Therapy”.  What  does  that  mean?  A.  At  Cornell  New 
York  Hospital  we  have  weekly  conferences  on  therapy  in 
which  we  all  participate.  Sometimes  I  take  over  the  con¬ 
ferences  and  sometimes  I  take  over  the  major  part  of  the 
discussions  of  the  drugs,  and  there  are  the  ones  in  which 
I  have  either  directed  the  conference  or  taken  over  the 
responsibility  for  them — the  major  discussions. 

Q.  Now  then,  are  those  conferences  reported  in  some 
medical  journals?  A.  Yes,  they  are  reported  in  journals 
and  collected  in  books. 

Mr.  Callaway:  Now  then,  I  offer  for  identification  Com¬ 
mission’s  Exhibit  40,  which  is  the  record  of  the  confer- 
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ences  on  therapy,  in  which  I  believe  Dr.  Shorr  testified 
that  he  directed.  I  would  like  to  have  that  marked  as 
Exhibit  40. 

Mr.  Markel:  Xo  objections. 

Trial  Examiner  Lipscomb:  The  instrument  will  be  re¬ 
ceived  and  marked  as  Commission’s  Exhibit  No.  40. 

333  (Commission’s  Exhibit  40  was  received  and 
marked  for  identification.) 

Mr.  Callaway:  I  ask  that  it  be  received  in  evidence. 

Mr.  Markel:  No  objections. 

Trial  Examiner  Lipscomb:  There  being  no  objections, 
it  will  be  received  in  evidence. 

(Commission’s  Exhibit  40  was  received  in  evidence.) 

By  Mr.  Callaway: 

Q.  Now,  Doctor,  from  what  kind  of  diseases  do  most  of 
the  patients  whom  you  see  in  practice  suffer?  A.  Well, 
thev  suffer  chieflv  from  diseases  which  disturb  their 
metabolism,  which  is  a  general  term  for  the  biochemical 
processes  which  are  involved  in  the  maintaining  of  life. 

Q.  Do  I  understand  you  to  say  that  metabolism — can 
you  tell  us  just  what  metabolism  is?  A.  We  need  energy 
for  the  processes  to  go  on.  Every  process,  whether  it  be 
digestion  or  movement  or  cerebration — in  order  to  get  that 
energy,  we  have  to  have  food.  In  order  to  burn  it  we  have 
to  have  oxygen,  and  in  the  course  of  the  process  in  the 
cell  through  which  all  of  these  varieties  of  actions  go  on, 
many  complicated  reactions  are  involved  and  the  overall 
product  is  that  we  move  and  think  and  by  which  the  heart 
moves.  We  take  in  oxygen  and  we  blow  out  CO2,  and  we 
give  out  waste  products,  and  everything  that  happens  in 
the  course  of  these  processes  can  or  cannot  be 

334  summed  up  under  the  general  term  of  metabolism. 
Now,  you  have  got  to  be  specific  when  you  mention 

any  type  of  process,  such  as  sugar  or  fat  metabolism  or  of 
succinate  acid,  so  that  the  general  term  is  pretty  compre¬ 
hensive.  Then,  of  course,  with  every  specific  function,  you 
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have  to  be  specific.  You  have  to  find  the  term  and  distin¬ 
guish  your  reaction. 

Q.  Then,  I  take  it  from  your  explanation  that  most  of 
the  patients  that  you  see  and  treat  have  diseases  involv¬ 
ing  faulty  metabolism?  A.  Yes. 

Mr.  Markel:  What  kind  of  metabolism? 

The  Witness:  Osteoarthritis  and  decalcification  of  the 
skeleton  that  occurs  with  old  age  and  with  a  variety  of 
diseases. 

Q.  Now,  how  long  have  you  been  engaged  in  the  treat¬ 
ment  and  study  of  diseases  involving  faulty  metabolism? 
A.  Very  specially  for  about  25  years;  prior  to  that  in 
medical  school  by  research  on  metabolic  diseases  for  four 
more  years. 

Q.  I  was  going  to  ask  you  next  about  your  research 
work  on  metabolism — for  a  long  time?  A.  I’m  afraid  for 
a  great  deal,  yes. 

Q.  And  over  how  long  a  period  have  you  been  doing 
research  work  on  metabolism?  A.  I  would  say 
335  thirty  years. 

Q.  Now,  Doctor,  is  there  a  class  of  compounds 
known  as  succinates?  A.  There  is. 

Q.  Does  calcium  succinate  belong  to  this  class?  A.  It 
does. 

Q.  Has  any  of  this  research  work  been  concerned  with 
the  effect  of  succinates  on  metabolism?  A.  A  great  deal 
of  it,  particularly  starting  with  the  war  years  when  this 
problem  of  the  possibility  that  succinates  might  benefit 
certain  depressed  metabolic  functions  and  shock;  that  is, 
hemorrhage  from  traumatic  shock,  and  in  aviation,  in 
which  the  problem  of  low  oxygen  content  was  always  a 
matter  of  grave  import.  We,  with  a  group  of  others  were 
working  under  the  Office  of  Scientific  Research  and  Devel¬ 
opment  under  the  auspices  of  the  Committee  on  Medical 
Research  and  on  the  problem  of  the  value  of  succinates. 
Under  these  conditions  and  with  my  staff  workers  for 
about  three  years,  along  with  information  from  other  labo- 
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ratories  were  doing  on  the  same  subject,  because  it  was  a 
tense  period,  and  it  was  helpful;  we  worked  along  these 
lines.  Initially,  then,  there  was  something  that  was  posi¬ 
tive — a  positive  asset  in  dealing  with  these  very  grave 
problems.  If  you  wish  I  can  tell  you  just  exactly  what 
happened  in  the  course  of  this  work. 

336  Q.  Let’s  get  to  that  just  a  little  bit  later,  Doctor. 
Now,  I  believe  in  a  part  of  your  record  you  stated 

earlier  that  you  were  the  recipient  of  a  citation  from  the 
War  and  Navy  Department  in  appreciation  of  the  out¬ 
standing  contribution  to  the  work  of  the  Office  of  Scien¬ 
tific  Research  and  Development  during  World  War  II. 
Was  this  work  with  the  succinates  or  this  research  with 
the  succinates  included  in  that  work  for  which  the  citation 
from  the  War  and  Navy  Department  was  awarded?  A. 
Yes. 

Q.  These  studies  I  take  it  also  were  reported  in  scien¬ 
tific  journals,  were  they  not?  A.  Yes. 

•  •  •  •  «►••••• 

337  The  Witness:  I  would  rather  give  you  reasons 
than  a  categorical  answer.  Perhaps  if  I  gave  you 

the  reasons  of  what  was  in  all  of  our  minds  at  the  time,  it 
perhaps  will  make  it  easier. 

Succinate  acid  has  been  found,  and  wherever  it  was 
generally  accepted  as — I  am  talking  about  what  was  gen¬ 
erally  accepted — I  will  not  modify,  that  is,  those  facts  that 
are  accepted,  and  wherever  there  is  anything  controver¬ 
sial,  I  will  point  out  anything  where  there  might  be  some 
doubt.  Succinate  acids  have  been  found  to  be  part  of  one 
of  the  cycles — chemical  cycles,  through  which  the  food¬ 
stuffs  eventually  get  metabolized.  If  I  can  put  it  in  a  way 
that  I  think  is  fair  and  not  too  complicated,  a  succinate 
just  simply  burns  the  way  we  burn  coal  in  the  stove,  but 
it  must  first  be  built  up  into  a  more  complicated  form, 
such  as  glycogen.  This  in  turn  goes  through  a  series  of 
breakdowns  until  the  glycogen  now  becomes  pyruvic  acid. 
That’s  a  very  small  acid.  At  this  point,  the  citric  acid 


cycle  now  comes  into  play,  and  it  is  the  citric  acid 

338  cycle  of  the  succinate  acid,  that  citric  acid  is  formed 
by  the  conjunction  of  pyruvic  acid.  The  citric  acid, 

combined  with  another  acid,  is  then  altered.  Its  altera¬ 
tion  becomes  succinic  acid.  During  this  process  CO2  and 
water  are  given  off.  In  this  way,  you  see,  a  sugar  molecule 
first  gets  built  up  into  a  large  molecule  and  then  eventually 
gets  broken  down  into  a  small  molecule.  At  this  point  the 
citric  acid  cycle  takes  over  and  finishes  the  job  of  break¬ 
ing  it  down,  so  that  CO2  and  water  is  passed  out,  in  the 
form  of  sweat  and  urine. 

Well  now,  it  so  happened  that  all  of  those  processes  are 
mediated  through  a  lactic  substance  called  enzymes.  There 
is  an  enzyme  that  deals  with  the  function  of  dehvdrogenas. 
It  has  been  noted  that  if  one  succinate  acid  tissue  can 
survive  outside  of  the  body  that  the  action  of  general  con¬ 
sumption  went  up.  Now,  oxygen  consumption  is  one  of 
the  metabolic  activities,  that  we  have  classified  as  a  meta¬ 
bolic  process.  It  was  for  that  reason  that  we  wondered 
whether  or  not  a  patient  with  shock,  whose  overall  oxygen 
consumption  and  metabolic  activities  were  low — whether 
he  could  take  advantage  of  this  effect  of  succinate  acid  to 
restore  a  shocked  patient  to  normal,  and  also  after  an 
aviator  who  may  have  been  exposed  to  low  oxygen  content 
at  high  altitudes  might  benefit  by  succinate,  and  that  is  the 
starting  point  of  our  whole  activity  in  this  group.  As  I 
said,  we  were  and  are  working  in  laboratories 

339  through  the  country.  Our  first  results  were  ex¬ 
tremely  promising.  When  we  lowered  the  amount 

of  oxygen  to  which  tissues  are  exposed  outside  of  the  body, 
their  oxygen  consumption,  the  basal  metabolism — we  gave 
them  succinate,  even  though  we  didn’t  increase  the  amount 
of  oxygen  that  they  had  to  breathe ;  their  metabolism  vrent 
up.  Now,  that  was  a  very  favorable  initial  finding.  Others 
had  found  that  where  tissues  were  exposed  to  a  hundred 
percent  exygen,  the  new  fact  was  that  it  depressed  the 
tissue  metabolism,  and  that  you  could  actually  bring  it 
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up  with  succinate.  When  you  depressed  it  by  administer¬ 
ing  the  amount  of  oxygen  in  that  body  you  could  bring  it 
up.  Well,  with  that  favorable  result,  we,  all  of  us,  'went 
at  it,  but  there  were  certain  very  real  questions.  It  de¬ 
pended  on  whether  you  gave  enough.  That  is,  a  substance 
must  have  a  certain  concentration  in  the  body  before  its 
effects  are  exercised.  If  you  don’t  give  enough  insulin — 
you  can  give  so  little  that  no  effect  is  produced.  If  on  that 
score  you  were  to  judge  the  fall  and  incline — what  one 
does  is  to  add  more  and  more  until  one  gets  a  very  appre¬ 
ciable  increase  in  respiration,  that  is,  in  oxidation  and 
then  one  calculates  from  the  amount  of  succinate  that  you 
have  to  have  in  the  body,  which  includes  how  much  you 
have  got  to  give  to  get  a  successful  result.  On  the  basis 
of  studies  it  was  evident  that  you  would  have  to  give  that 
succinate  required  in  a  concentration  of  about  88 
340  milligrams  percent,  that  is,  88  milligrams  in  a  hun¬ 
dred  c.c.  and,  if  we  consider  the  body  as  made  up 
of  tissue  and - 

Mr.  Marked:  A  hundred  c.c.  of  what? 

The  Witness:  Of  a  medium  that  is  employed  in  invitro 
studies. 

Trial  Examiner  Lipscomb:  Now,  we  have — will  you  pro¬ 
ceed,  Doctor? 

The  Witness:  We  had  some  sort  of  recommendation  to 
give  to  the  government  as  to  what  could  be  of  benefit  to 
the  tissue.  Now,  the  way  we  like  to  figure  is  that  on  2.2 
pounds  of  body  tissue  it  would  have  200  c.c.;  that  is,  a 
fifth  of  it  present  as  fluid  usually  found  in  between  the 
cells,  so  that  we  assumed  that  just  as  in  the  tissue  outside 
the  body,  we  would  have  to  have  a  concentration  bathing 
the  cell,  similar  to  that  which  we  found  was  essential  out¬ 
side  the  body.  We  made  conclusions,  therefore,  from  the 
fact  that  88  milligrams  percent  would  produce  a  rise  in 
the  oxygen  consumption  of  the  tissue  and  then  calculating 
it  for  a  person  weighing  60  kilograms,  that  is,  a  hundred 
and  thirty-two  pounds,  that  we  would  have  to  inject  by 
vein,  10  to  10%  grams  to  achieve  that  concentration. 
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The  next  thing  that  puzzled  us  was  this — that  the  effect 
of  any  given  amount  of  succinate  only  lasts  an  hour.  By 
the  end  of  an  hour,  the  tissue  was  back  to  where  it  was 
before,  so  that  we  would  have  to  repeat  the  injection 

341  of  lOV-j  grams  intravenously  every  hour  if  we  wanted 
to  get  the  continued  effect.  If  we  gave  it  by  mouth, 

there  was  a  problem.  The  whole  body  has  a  way  of  han¬ 
dling  things — let’s  say  if  you  give  hormones  by  mouth  as 
compared  by  injection.  You  have  to  give  about  twenty 
times  as  much  because  the  life  inactivates — destroys  95 
per  cent  of  the  administered  amount.  We  found  that  from 
the  studv — what  others  have  found  out  from  studies  that 
when  one  gave,  let’s  say,  citric  acid,  which  is  part  of  the 
cycle — that  the  liver  filters  it  out  and  turns  it  into  sugar, 
and  then  restores  it  as  glycogen,  which  is  the  polymer  of 
the  sugar  molecules,  and  then  releases  it  as  glycogen,  and 
if  you  look  into  the  urine,  you  find  that  very  small  traces 
of  it  escapes,  and  that  has  been  found  by  doing  careful 
work,  in  which  rats  were  used.  An  analysis  was  made  of 
the  liver  and  this  apparently  was  what  happened.  The 
citric  acid  is  converted  to  sugar,  and  the  succinate  acid  given 
by  mouth  is  converted  to  sugar,  so  that  with  the  admin¬ 
istration  of  succinates  you  risk  not  having  any  effect  after  1 
it  got  through  the  liver.  To  be  operative  in  the  body,  it 
must  be  given  intravenously,  that  is,  the  administration  of 
the  succinate,  about  which  we  appear  to  be  interested. 

Now,  our  initial  studies  showed  that  if  you  could  get 
enough  in  the  metabolic  depressions  of  the  body,  wherever 
it  was  depressed,  it  might  be  raised.  But  then  we  got  a 
little  perturbed  because  we  know  that  it  is  so  easy  to 

342  go  wrong.  The  overall  oxygen  consumption  can 
mean  a  great  many  things.  The  only  way  you  can  be 

specific  is  to  take  a  specific  function  and  examine  that  and 
see  whether  the  energy  that  you  get  is  good  energy  or  bad 
energy.  Now,  we  have  had  many  experiences  in  the  past 
where  if  we  didn’t  do  this,  we  really  would  have  endan¬ 
gered  life.  There  is  dinitrophenol  which  raises  the  me- 
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tabolism  of  the  body  and  for  some  time  was  used  to  reduce 
weight.  It  did,  but  it  produced  many  undesirable  effects, 
and  in  fact  lethal  effects.  Just  the  very  fact  that  metabo¬ 
lism  is  raised  by  a  drug  or  agent  does  not  mean  that  it  is 
for  the  best,  and  before  recommending  anything  further  to 
the  government,  we  said,  “Let’s  take  the  various  tissues, 
the  liver,  for  example.”  We  used  the  liver,  which  is  an 
important  function  of  lifemaking  area,  which  is  the  im¬ 
portant  function.  Let’s  take  an  important  function  of  the 
brain — the  nervous  tissues.  There  is  an  important  chemi¬ 
cal  that  permits  functioning  of  the  nerve  impulse,  called 
acetvlcholine.  There  are  diseases  where  the  acetylcholine 
formation  is  impaired.  Let’s  see  what  succinate  acid  oxi¬ 
dation  does  as  far  as  that  function.  One  of  the  functions 
of  the  kidneys  is  to  diaminate — to  take  away  certain  com¬ 
pounds.  Then  there  is  another  group  of  compounds  which 
are  very  vital  to  cellular  activity — a  type  of  energy  phos¬ 
phates.  These  phosphates  are  like  springs — when  they  get 
built  up;  energy  gets  stored  in  them,  just  as  you 
343  would  make  a  spring  taut,  and  then  when  you  needed 
the  energy  from  them,  which  energy  is  essential  for 
all  metabolic  processes,  the  spring  gives  way  and  releases 
the  energy.  Then  they  have  got  to  be  built  up  again.  So 
we  said,  “Let’s  measure  these  high  energy  phosphates  and 
let’s  see  what  happens.”  We  wanted  to  see  what  hap¬ 
pened  when  succinate  acid  was  added.  ^  e  used  a  radio¬ 
active  substance  by  which  we  could  actually  follow  the 
phosphate  into  one  compound  after  another  so  that  you 
could  tag  them  and  follow  them  through.  This  type  of 
experiment  was  done.  The  respiration,  that  is,  the  oxygen 
consumption  was  lowered  by  not  providing  a  sufficient 
amount  of  oxygen.  It  was  then  raised  by  adding  succinates 
to  every  one  of  these  processes  that  I  have  discussed — 
urea  formation,  diamination  in  the  kidney,  high  energy 
phosphates  and  so  forth. 

High  energy  phosphates  in  the  heart  muscles  were  stud¬ 
ied  and  we  found  a  very  disappointing  conclusion.  All  of 
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those  processes  were  lowered  when  we  reduced  the  oxygen 
consumption  from  the  normal  level.  That  was  to  be  ex¬ 
pected.  We  could  bring  it  back  to  normal  with  the  suc¬ 
cinate.  We  raised  the  oxygen  consumption  with  the  suc¬ 
cinate,  but  in  every  instance  we  -worsened  these  specific 
metabolic  processes  of  life,  in  spite  of  the  fact  that  the 
oxygen  consumption  was  raised — formed  less  urea  and 
the  kidney  diaminated  less.  The  phenvlanilin  which  was 
added  to  the  high  energy  phosphates,  that  are  so  basic  to 
life  and  the  survival  of  the  cell,  was  lowered,  despite 

344  that  elevation  of  oxygen  consumption  by  a  succinate. 
Here  we  were  confronted  with  the  thing  that  just 

ruled  it  out  in  our  minds  as  far  as  it  being  if  any  value. 
The  acetylcholine  formation  by  the  brain  was  lowered  in 
spite  of  the  fact  that  the  oxygen  consumption  was  raised 
by  succinate.  What  did  this  mean  then?  This  meant  that 
the  effect  of  succinates  was,  when  it  was  exerted  by  the 
appropriate  concentrations  sufficient  to  raise  the  oxygen 
consumption,  which  was  what  we  were  looking  for,  actu¬ 
ally  worsened  the  metabolic  state  of  the  tissue,  by  depress¬ 
ing  these  functions  which  I  have  just  stated.  We  believe 
what  happens  is  that  succinate  competes  all  too  success¬ 
fully  with  the  physiological  substances  which  the  cell  uses 
for  its  normal  energy,  and  by  depriving  them,  doesn’t 
permit  them  to  go  to  their  normal  rate. 

Mr.  Callaway:  Depriving  them  of  what? 

The  Witness:  Of  the  oxygen.  Further,  our  conclusion 
was  that  the  succinates  in  whatever  form  it  was  given — 
sodium  succinate,  for  example  would - 

Mr.  Callaway:  Sodium  succinate? 

The  Witness :  It  could  be  sodium  succinate  or  potassium. 
Although  it  would  raise  the  oxygen  consumption  if  given 
in  the  amounts  which  I  have  previously  stated  in  my  testi¬ 
mony  the  tissues  would  do  so  at  the  expense  of  normal 
metabolism  of  the  cell  and  hence  worsen  the  func- 

345  tions  of  the  metabolic  functions  of  the  body  instead. 
It  shows  you  how  difficult  it  is  unless  you  get  these 
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processes  right  under  your  eyes  to  study — where  you  can 
limit  yourself  or  where  you  can  specifically  carry  out  meas¬ 
urements  on  one  or  the  other.  There  was  a  debate  for  a 
long  period  of  time  between  our  laboratories  as  to  whether 
or  not  succinates  would  be  helpful  in  shock  and  the  initial 
reports  suggested  that  it  would — sodium  succinate  and 
blood.  There  was  concern  in  our  minds  as  to  whether  it 
wasn’t  the  sodium  there  that  was  helpful,  because  of  the 
acidosis  in  shock  where  the  sodium  was  used.  Finally, 
by  using  sodium  bicarbonate,  these  original  workers  and 
Dr.  Soskin  in  Chicago,  formed  the  conclusion  that  it 
wasn’t  the  succinate  but  the  sodium  employed  in  these 
cases.  In  fact  sodium  lactate  was  better  than  sodium 
succinate. 

By  Mr.  Callaway: 

Q.  Now  then,  Doctor,  can  you  give  us  the  reasons  by 
which  you  arrived  at  vour  conclusion,  going  back  now  to 
the  original  question — in  your  opinion,  what  is  the  effect 
of  sodium  succinate  on  the  normal  tissue  metabolism  of 
the  body?  A.  Well,  you  see,  that  question  would  have  to 
be  modified  in  respect  to  all  the  conditions  that  I  have  laid 
down.  If  you  will  allow  me  to  answer  it. 

Mr.  Markel:  I  was  just  going  to  insist  on  that  myself. 

The  condition  ought  to  be  very  carefully  specified 
346  so  that  we  will  know  the  extent  of  the  conclusion. 

The  Witness:  Of  the  succinate  acid  molecule? 

Mr.  Markel:  Also  give  us  the  concentrations  that  you 
have  in  mind. 

The  Witness:  Yes.  If  the  succinate  acid  molecule  is  to 
be  effective  in  raising  the  respiration  of  tissues  it  must  be 
present  in  most  tissues  in  concentrations — in  minimum  con¬ 
centrations  of  44  milligrams  per  cent — 44  milligrams  per 
hundred  c.c.,  and  preferably  in  concentrations  of  88  milli¬ 
grams  per  hundred  c.c.  That’s  part  one.  We  now  assume 
that  in  your  question,  that  I  have  specified  the  concentra¬ 
tions  wdiich  must  be  achieved.  When  they  are  present  in 
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such  concentrations,  they  will  affect  the  oxygen  consump¬ 
tion  of  the  tissues  whose  metabolism  may  be  depressed. 
Then,  these  effects  are  accompanied  by  depressions  of  a 
variety  of  metabolic  processes  that  are  essential  for  cellu¬ 
lar  activity,  of  wdiich  I  will  only  specify  those  that  I  know 
of — of  the  urea  formation  by  the  liver,  diamination  by  the 
kidney,  high  energy  phosphates,  and  the  transfer  of  those 
phosphates  from  one  high  energy  compound  to  another, 
which  is  a  measure  of  the  efficiency  of  the  function  of  the 
heart  muscles  and  smooth  muscles,  and  the  formation  of 
the  acetylcholine,  which  is  involved  in  the  transmission  of 
the  nerve  impulses.  I  must  be  specific  and  not  go  beyond 
that  which  I  am  not  sure. 

By  Mr.  Callaway: 

347  Q.  Now  then,  when  sodium  succinate  is  present  in 
the  concentration  which  you  have  indicated,  is  it  your 

opinion,  as  I  understand  it,  that  it  is  harmful  to  the  normal 
tissue  metabolism  of  the  body? 

•  •••  •••••• 

The  Witness:  Well,  I  will  see  if  I  can  help.  Insofar  as 
these  processes  which  have  been  actually  investigated,  they 
are  essential  for  the  normal  functioning  of  the  body.  In¬ 
sofar  as  they  interfere  with  persistently,  they  will  damage 
the  body.  I  think  I  can  answer  definitely  that  on  the  basis 
of  the  specific  analysis  of  these  functions,  which  are  essen¬ 
tial  for  the  functioning  of  the  cells  and  the  functioning  of 
the  organisms,  that  any  such  sustained  action  of  succinate 
acid  would  be  harmful. 

Q.  Suppose  calcium  succinate  is  present  in  less  concen¬ 
trations  than  you  were  talking  about.  A.  If  it  were  present 
in  small  concentrations  it  would  have  no  effect  on  the  cell — 
then  it  can’t  be  harmful. 

Q.  It  can’t  be  beneficial  either?  A.  It  can’t  be 

348  beneficial  if  it  doesn’t  affect  the  cell. 

Q.  Now,  Doctor,  in  your  opinion  what  is  the  effect 
of  aspirin  on  normal  tissue  metabolism?  A.  That  is  much 


harder  to  answer,  because  aspirin  has  not  been  studied  with 
the  specificity  and  exactitude  that  succinates  have.  We 
know  that  acetylsalicylic  acid  has  been  found  to  depress  a 
number  of  enzymes.  If  you  have  an  enzvomatic  defect, 
then  the  chemical  processes  are  interfered  with  and  some¬ 
times  stopped.  There  have  been  observations  which  indi¬ 
cate  a  variety  of  enzyme  reactions  are  interfered  with  by 
certain  concentrations  of  aspirin. 

Q.  Well,  now,  is  it  like  you  have  said  the  succinate  is — 
if  you  get  a  sufficient  concentration  to  have  any  effect,  the 
net  result  would  be  an  overall  depression?  A.  The  whole 
problem  of  what  the  effect  of  aspirin  is,  is  something  that 
is  engaging  or  has  engaged  the  attention  for  years  and  is 
not  solved.  All  we  do  know  is  that  when  you  get  concen¬ 
trations  in  a  test  tube  that  are  high  enough,  you  can 
measure  certain  things  that  go  wrong  in  the  cell.  That 
doesn’t  permit  us  to  discuss  the  exact  mode  of  action  of 
aspirin  and  whether  in  five  grain  doses  it  is  going  to  do 
this  or  that,  you  see.  So  that  whatever  help  aspirin  gives 
to  my  mind,  still  remains  to  be  clarified.  I  don’t  think 
there  is  anyone  who  knows  why  aspirin  helps,  and  I  have 
in  mind  the  interesting  experiment  at  Cornell,  where 

349  a  definite  type  of  test  was  devised  by  which  one 
could  tell  what  aspirin  or  any  analgesic  could  do. 

Q.  Now,  Doctor,  that  would  be  something  that  you  really 
wouldn’t  be  entitled  to  talk  about  because  you  didn’t  make 
those  tests.  Now  let’s  see,  Doctor.  In  your  opinion,  what 
would  be  the  effect  on  normal  tissue  metabolism  of  a  com¬ 
bination  of  calcium  succinate  and  aspirin.  A.  There  I  must 
insist  on  defining  the  condition. 

•  •  •  •  •••••• 

350  The  Witness:  Coming  back  to  my  trying  to  be 
specific  and  fair  about  all  this.  I  have  been  asked 

whether  succinate,  per  se,  in  any  form,  and  I  suppose  we 
ought  to  refer  to  that  which  we  are  concerned  with — what 
was  stated  as  to  the  dosage  as  recommended - 
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Mr.  Calloway:  I  will  get  to  that  later.  Doctor,  we  vrant 
to  deal  with  these  two  ingredients  separately  then  as  to 
the  combination,  and  then  as  combined  in  this  product.  I 
just  want  to  work  it  up  that  way. 

The  Witness:  Well,  put  it  this  way.  If  you  have  suffi¬ 
cient  amounts  of  acetylsalicylic  acid,  which  is  aspirin  and 
a  succinate,  assuming  that  succinate  were  given  to  the 
body,  then  harmful  effects  would  be  observed  from  both. 
Death  has  been  caused  from  acetylsalicylic  acid,  and  we 
have  specific  evidence  of  the  impairment  of  the  functioning 
of  the  variety  of  important  systems  through  the  use  of  a 
certain  concentrations  of  succinates. 

351  (A  short  recess  was  taken.) 

Q.  Doctor,  have  you  seen  the  formula  for  the 
product,  Dolcin,  as  set  forth  in  the  complaint  in  this  case? 
According  to  the  complaint,  two  and  eight-tenths  grains  of 
calcium  succinate  and  three  and  seven-tenths  grains  of 
acetylsalicylic  acid  plus  excipients  were  used.  Have  you 
seen  that  formula  and  also  the  directions  for  its  use? 
A.  I  have. 

Q.  Now  Doctor,  where  you  have  a  depressed  tissue  me¬ 
tabolism,  which  you  have  explained,  what  in  your  opinion 
would  be  the  effect  of  the  product  called  Dolcin  taken 
according  to  directions?  A.  Referring  specifically  to  the 

effect  of  the  succinate  in  the  amounts - 

Mr.  Markel:  Mr.  Trial  Examiner,  may  wre  ask  specifi¬ 
cally  as  to  its  effects  on  what - 

The  Witness:  I  will  refer  specifically  to  the  potential 
beneficial  effect  of  the  succinate  in  Dolcin  on  metabolic 
processes  in  the  body  in  the  amounts  recommended  and, 
basing  my  statement  on  the  basis  of  observations  of  the 
effect  and  the  concentrations  of  succinate  required  to  pro¬ 
duce  specific  results,  either  on  oxidation  of  tissues  when 
depressed,  or  the  parallel  effects  of  such  increases  on 
specific  metabolic  processes  in  the  liver,  kidneys,  brain, 
heart  muscle;  it  is  my  opinion  that  the  amount  of  suc¬ 
cinates  recommended  are  far  too  small,  either  to 


352  achieve  a  concentration  in  the  body  and  maintain  a 
concentration  in  the  body  which  would  have  any 

effects  whatever  on  the  metabolism  of  the  tissues — to  judge 
from  the  data  as  to  the  concentrations  required  and  the 
duration  of  the  concentrations  required  to  produce  me¬ 
tabolic  effects. 

Q.  Now,  Doctor,  is  it  your  opinion  then — this  may  be  a 
little  repetitious  but  I  will  just  have  to  ask  for  your  opin¬ 
ion.  In  your  opinion,  will  a  product  such  as  Dolcin,  taken 
as  directed,  correct  or  restore  to  normal  an  impaired  or 
diseased  tissue  metabolism  in  any  human  disease  or  dis¬ 
order?  I  think  you  may  have  answered  that  but  I  want 
to  get  it  clear  whether  you  have  or  not?  A.  Well  I  have 
calculated  that  if  twelve  tablets  of  Dolcin  are  taken  over 
twenty-four  hours  as  recommended,  that  would  be  equiva¬ 
lent  to  1.644  grams  of  succinate  over  twenty-four  hours — 
or  of  succinic  acid  over  twenty-four  hours.  I  have  further 
calculated  that  for — and  I  bear  in  mind  that  this  succinate 
is  taken  by  mouth,  a  route  which  has  been  shown  to  lead 
to  the  conversion  of  succinic  acid  to  glucose — and  further, 
on  the  basis  of  the  calculations  previously  given  as  to  the 
concentrations  of  succinic  acid  which  would  be  required 
to  produce  an  appreciable  effect  on  the  overall  oxygen 
consumption  of  the  tissues  depressed  or  otherwise;  which 
calculation  was  10.56  grams  per  hour  for  a  60  kilo-, 

353  gram  person.  The  amount  of  succinic  acid  contained] 
in  the  Dolcin  could  not  be  expected,  on  the  basis  of 

any  observations  of  mine  or  any  contained  in  literature, 
to  have  any  effect  on  metabolism  of  any  tissue  in  the  body 
cells,  except  insofar  as  it  might  contribute  to  the  sugar 
content  of  the  liver. 

•  ••  •  •••••• 

355  Cross-examination 

By  Mr.  Markel: 

Q.  Doctor,  in  giving  your  qualifications  you  restricted 
your  qualifications  altogether  as  I  recall,  to  the  studies  in 


metabolism  and  metabolic  processes?  A.  Well,  not  ex¬ 
actly.  It  is  impossible  for  any  person  to  work  in  every 
aspect  of  the  field.  However,  if  you  will  look  at  my  list 
of  publications,  they  range  from  the  effects  of  estrogen  to 
the  studies  of  all  varieties  of  endocrine  disturbances,  thy¬ 
roid,  adrenaline,  pituitary,  gonad.  They  go  from 

356  the  living  organism  in  all  varieties  of  metabolic  dis¬ 
eases  including  kidney  stones  and  hypertension.  My 

work,  in  the  past  few  weeks  particularly,  has  been  con¬ 
cerned  with  hypertension — with  two  substances  as  formed 
by  the  liver  and  kidneys  with  respect  to  hypertension.  I 
have  worked  on  citric  acids  in  metabolism  which  is  spe¬ 
cifically  related  to  our  problem  here  today. 

Q.  How  is  that?  A.  Because  citric  acid,  of  which  succi¬ 
nate  is  one  of  the  members,  is  basic  to  our  consideration  of 
the  effects,  or  of  the  possible  effects,  of  succinate  on 
metabolism.  You  see,  as  I  described  earlier  succinate  is 
one  of  the  members  of  the  citric  acids’  cycle  and,  hence, 
anything  related  to  citric  acid  in  terms  of  the  body  is  re¬ 
lated  to  succinate  because  succinate  is  derived  from  that 
cycle.  If  you  would  like  one  specific  problem  that  I  have 
been  concerned  with  in  respect  to  the  citric  acid;  I  would 
like  to  recite,  for  example,  the  question  of  kidney  stones — 
why  kidney  stones  form.  We  have  found  there  are  large 
amounts  of  citric  acid  present  in  the  urine.  Citric  acid  com¬ 
bines  with  calcium  in  solution  by  forming  a  calcium  citrate 
iron  which  is  soluble,  whereas  the  calcium  iron  does  not. 
How  to  increase  the  concentration  of  citric  acid,  the  iron, 
in  order  to  keep  this  from  forming  was  the  problem  and 
in  that  problem  I  fed  succinate  acids  to  the  patients. 

357  Q.  I  was  going  to  ask  about  that.  A.  And  I  went 
through  the  same  series  of  errors.  I  fed  sodium  suc¬ 
cinate  and  I  found  that,  lo  and  behold,  if  succinate  con¬ 
tributed  to  citric  acid,  you  see,  by  getting  into  that  cycle 
so  that  there  would  be  more  citric  acid  formed,  then  I 
should  get  more  citric  acid  in  the  urine  and  I  got  more. 
This  made  it  look  as  though  succinate  fed  by  mouth  in- 
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creased  the  citric  acid  in  the  urine.  Now,  unfortunately, 
I  fed  sodium  succinate  and  I  referred  to  earlier  errors  about 
the  effect  of  succinate  in  shock,  believing  the  succinate 
had  an  effect  on  shock  and,  finally,  concluding  from  well 
established  treatments  that  it  was — and  I  found  that  when 
I  gave  succinate  without  any  alkalization  I  got  no  increase 
in  the  citric  acid  in  the  urine  and  that,  as  often,  the  alkali 
that  I  fed — because  when  you  alkalize  the  urine  with  a  salt 
like  sodium,  the  citric  acid  goes  up,  so  I  was  deceived  as 
others  have  been  deceived  by  that  problem.  I  have  published 
that  as  part  of  my  experience  in  dealing  with  the  stone  in 
the  transactions  of  the  Josiah  Junior  Foundation  on  prob¬ 
lems  of  bone  and  wound  healing.  An  organization  was  set 
up  to  cooperate  with  others  in  this  scientific  research  dur¬ 
ing  the  war,  at  which  time  these  problems  were  a  matter 
of  concern  because  stones  did  develop  in  soldiers  that  were 
immobilized  and  I  pointed  out  how  easy  it  is  to  get  into 
error.  If  you  don’t  specifically  analyze  the  factors  and 
how  the  succinate  had  absolutely  no  effect  on  the 
358  citric  acid  in  the  urine. 

Q.  You  said  that  others  had  been  misled,  too?.  A. 
I  refer  to  a  group  of  workers  'whose  names  I  shall  now 
give  you,  if  I  may  refer  to  this  book.  They  were :  R.  Levine, 
B.  Huddleston,  H.  Perskv  and  S.  Soskin.  These  workers 
were  part  of  a  team  working  with  the  Office  of  Scientific 
Research  and  development.  The  paper  which  related  their 
point  of  view  was  published  in  the  American  Journal  of 
Physiology,  Volume  141,  pages  209  through  214,  and  I  would 
like  to  read  the  pertinent - 

Mr.  Markel :  Mr.  Trial  Examiner,  it  is  perfectly  all  right 
with  me  that  the  witness  read  from  the  scientific  article  of 
that  journal  for  the  purpose  of  stating  the  basis  for  his 
opinion.  I  am  not  objecting  to  it,  but  I  would  like  a  rule 
fixed  as  to  that  at  this  time. 

Mr.  Calloway:  Anything  that  he  brings  out  on  cross 
examination — I  am  not  bound  by  it  in  objection  to  his  cross 
examination,  I  think  is  axiomatic.  The  mere  fact  that  he 
may  ask  the  Doctor  to  read  something  on  cross  examina- 
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tion  would  not  bind  me  to  allow  bis  witness  to  read  some¬ 
thing  into  the  record  on  cross  examination  so  I  want  that 
clearly  understood. 

Mr.  Markel:  I  am  not  asking  the  Doctor  to  read  it.  He 
can  quote  it,  but  I  am  just  thinking  in  terms  of  accuracy. 
I  suggest  that  he  read  it  because  I  understand  that 

359  is  the  basis  for  the  opinion  which  you  have  presented. 

The  Witness:  That  is  correct. 

Mr.  Callaw^ay :  Let  me  say  that  I  am  making  an  objection 
to  this.  This  is  the  basis  for  the  opinion  which  you  pre¬ 
sented,  that  others  had  been  fooled  as  to  the  effect  of  the 
succinate,  is  that  correct? 

The  Witness:  That  is  right.  That  is,  in  part,  what  I 
wish  to  state — that  it  is  very  easy  to  carry  out  experiments 
on  whole  animals  in  which  the  specific  effect  of  a  drug  can¬ 
not  be  as  clearly  ascertained  unless  the  experiments  are 
rigorously  carried  out  to  include  non-specific  effects  of  other 
agents  which  are  given  along  with  the  alkali. 

Mr.  Calloway:  I  believe,  Mr.  Chairman,  unless  Mr.  Mar¬ 
kel  wants  to  request  the  Doctor  to  read  from  this,  I  believe 
I  am  going  to  object  to  it  because  I  don’t  want  to  create 
any  precedent  for  such  action. 

Mr.  Markel:  I  submit  that  the  Doctor  be  permitted  to 
answer  my  question  to  the  best  of  his  knowledge  and  if  that 
calls  for  the  reading  from  the  books,  I  am - 

Mr.  Calloway:  Yes,  I  just  don’t  want  to  create  any  pre¬ 
cedent  in  this  case  by  which  he  might  seek  later  to  introduce 
literature  without  producing  the  man  who  wrote  it. 

Trial  Examiner  Lipscomb:  If  the  cross  examiner  insists 
upon  reading  this,  I  would  have  no  particular  objection 
except  that  we  cannot  examine  the  witness  as  to  all 

360  sources  of  his  knowledge.  He  has  testified  in  his  pre^ 
liminary  statement  to  a  vast  field  of,  I  might  say, 

“bookish  knowledge”  as  well  as  practical  experience,  and  i£ 
you  seek  to  put  into  the  record  various  things  that  he  has 
written  or  read,  it  will  make  our  record  unusually  cumber¬ 
some  so,  therefore,  I  am  inclined  to  sustain  the  objection 
unless  you  want  to  insist  upon  it. 
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Mr.  Markel:  I  just  want  to  ask  the  Doctor  to  point  out 
to  me  in  the  article  that  he  has  referred  to,  wherein  these 
people  were  mislead  and  how,  and  he  can  do  that  in  any  way 
he  -wishes  to. 

Trial  Examiner  Lipscomb :  The  objection  has  been  made 
and,  although  the  basis  is  not  clearly  stated,  it  indicates 
that  it  is  hearsay  and  the  objection  is  sustained.  I  think  it 
only  advisable,  on  further  thought,  that  we  cannot  go  into 
the  receiving  of  books  and  things  of  that  nature  or  we  will 
be  here  “until  Kingdom  come.’, 

Mr.  Markel:  Well,  Mr.  Trial  Examiner,  I  expect  to  test 
the  expertness  of  the  witness  by  asking  him  as  to  certain 
points. 

Trial  Examiner  Lipscomb:  You  may  do  so. 

Mr.  Markel :  He  has  identified  an  article  and  he  has  said 
these  experts  were  misled.  Now,  if  he  can  tell  me  in  what 
respect  they  were  misled,  I  would  like  to  look  at  the  article 
and  perhaps  put  a  question  to  him  on  the  basis  of  the 
361  article. 

Trial  Examiner  Lipscomb:  You  may  do  so. 

(Books  were  handed  over  to  Mr.  Markel  for  examination.) 

By  Mr.  Markel: 

Q.  You  stated  that  this  article  was  published  by  the  Amer¬ 
ican  Journal  of  Physiology.  Can  you  tell  us  something 
about  that  Journal — who  publishes  it?  A.  It  is  published 
by  the  American  Physiological  Society. 

Q.  What  is  the  prerequisite  of  articles  published  in  it? 
A.  That  they  be  subjected  to  editorial  review. 

Q.  By  whom?  A.  By  the  editors  of  the  Society.  The  edi¬ 
tors  of  the  Physiological  Society  are  required  to  have  a 
high  degree  of  performance  before  they  are  admitted  to  the 
Society.  Their  records  of  achievement  are  considered  and 
then,  if  they  fulfill  the  high  standards — it  is  one  of  the  out¬ 
standing  societies  in  this  country — if  they  fulfill  the  stand¬ 
ards,  then  they  are  admitted  to  the  Society.  This  is  the  pub¬ 
lication  of  the  Society  and  the  editors  are  drawn  from  the 
outstanding  men  in  the  physiology  field  in  this  country. 
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Q.  Now,  did  you  give  us  the  title  of  this  article,  “The 
Successful  Treatment  of  So-Called  ‘Irreversible  Shock’  by 
Whole  Blood  Supplemented  with  Sodium  Bicarbonate  and 
Glucose  ’  ’  ?  A.  I  did  not. 

Q.  That  is  the  article  to  which  you  had  reference? 

362  A.  Yes,  sir. 

Q.  And  that  is  by  Levine,  Huddleston,  Persky,  and 
Soskin?  They  are  the  authors  of  the  article  to  which  you 
referred?  A.  Yes. 

Q.  And  are  they  members  of  the  Society?  A.  I  am  not 
sure.  I  am  verv  certain  that  Dr.  Soskin  is. 

Q.  But,  in  any  event,  an  article  submitted  for  publication 
would  be  reviewed  by  a  board  of  members  of  the  Society? 
A.  Yes,  sir. 

Q.  Well,  is  an  article  that  is  submitted  for  publication  in 
this  volume,  likely  to  be  reviewed  by  one  who  is  an  expert 
in  that  particular  field?  A.  It  is  usually  the  custom. 

Q.  So  that  in  addition  to  these  four  authors,  this  article, 
in  substance  at  least,  has  had  the  approval  of  the  reviewers 
— one  or  more  reviewers  of  the  Society?  A.  On  the  basis 
of  the  evidence  that  they  submitted,  it  was  considered  to  be 
an  article  that  should  be  published.  That  doesn’t  vouch  for 
the  article  exactly,  only  to  the  extent  to  which  any  reviewer 
can  evaluate  the  work  of  others. 

Q.  Well,  we  will  go  into  that.  It  doesn’t  vouch  for  the 
accuracy  of  the  detail  of  the  work  but,  on  the  assumption, 
the  reviewer  agrees  with  the  conclusions  or  otherwise  he 
wouldn’t  approve  it  for  publication?  A.  That  the  reviewer 
agrees  with  the  conclusions  conforming  with  the  data. 

363  Q.  But,  if  in  the  reviewer’s  opinion,  it  were,  shall 
we  say,  a  scientific  untruth,  he  would  not  likely  pass 

it?  A.  If  he  thought  that  there  was  internal  evidence  of 
an  incompatible  nature  with  the  conclusion,  he  would  re¬ 
quire  that  it  be  revised.  Or  if  he  thought  the  basis  of  the 
experiment  differed  from  the  result,  then  he  would  direct  a 
request  to  the  authors  asking  whether  their  condition  was 
so-and-so,  and  such-and-such,  so  as  to  try  to  bring  about 
conformity  with  what  may  be  conflicting  opinions. 
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Q.  Well,  now,  are  you  familiar  with  the  contents  of  this 
article?  A.  I  am  familiar  with  the  contents  of  the  article 
in  the  main.  I  am  not  sure  that  if  you  were  to  ask  me  to 
give  you  a  complete  transcription  right  now,  I  would  be  able 
to  do  that.  I  am  familiar  with  the  essence,  as  far  as  we  are 
concerned  with  it  here. 

Q.  And  I  take  it  that  you  have  reference  in  regard  £o  your 
point  of  disagreement  ?  A.  I  am  sorry  I  misled  you  because 
what  I  pointed  out  was  that  there  had  been  a  prevailing 
opinion  among  the  workers  working  in  this  group  on  the 
value  of  succinate  which  led  many  of  the  workers  at  one 
time  to  feel  that  succinate  was  specifically  beneficial  in 
shock.  Now’,  I  regret  that  I  have  to  tell  you  that  I  am 
reporting  to  you  contentions  that  w’ere  at  that  time, 
364  held  in  secrecy — it  was  during  the  wrar.  We  would  all 

get  together  at  various  places  and,  early  in  the  stage 
of  our  studies,  other  workers — including  Mylon  and  Winter- 
nitz — discussed  sodium  succinate  introduced  into  the  veins 
of  dogs  in  shock  and  thought  they  had  an  improvement. 

Q.  What  w’as  the  basis  of  that?  A.  The  recovery  of  the 
animal  after  procedures  led  to  mortality  in  certain  per¬ 
centages  and  you  will  note  that  they  have  specifically  stated 
that  they  attempted  to  use  sodium  succinate.  At  the  same 
time,  Soskin  and  his  group  of  workers  w’ere  using  succinate 
but  w’e  do  not  have  the  record  of  those  meetings. 

Q.  Well,  I  know*  the  point  of  departure  of  those  workers 
— that  lethal  doses  of  certain  barbituates  can  be  antidoted 
by  the  administration  of  sodium  succinate?  A.  That  is 
right. 

Q.  Are  you  familiar  with  the  paper  to  which  they  refer? 
A.  I  am. 

Q.  And  sodium  succinate  had  that  effect?  A.  The 
sodium,  in  my  opinion,  had  that  effect  acidosis,  as  you  wdll 
read  in  that  paper.  The  administration  of  sodium  succinate 
requires  the  clarification  of  the  effect  of  the  succinate  and 
the  effect  of  the  sodium.  In  the  initial  studies  on  shock 
W’  heP:  sodium  succinate  alone  wras  injected  because  of 
the  initial  interest  in  the  effect  on  tissue  metabolism. 
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365  beneficial  effects  were  reported.  Now  came  the  prob¬ 
lem — is  it  the  sodium  or  is  it  the  succinate?  And 

these  very  workers,  those  who  formerly  thought  it  was  the 
succinate,  carried  out  more  experiments  using  sodium 
lactate — sodium  bicarbonate. 

Q.  Before  you  continue,  I’d  like  for  you  to  identify  each 
article  as  you  go  along,  if  you  can.  A.  That  is  right  in 
there,  sir. 

Q.  Sodium?  A.  Sodium  bicarbonate,  sodium  succinate, 
and  sodium  lactate  and  they  found,  as  you  will  see,  and  I 
was  going  to  quote  that  it  was  sodium  that  was  effective. 
It  doesn’t  make  any  difference  whether  they  gave  the 
sodium  bicarbonate  or  sodium  lactate — as  long  as  they  gave 
the  sodium.  In  fact,  the  sodium  succinate  was  the  least 
effective  of  them  all,  hence  our  conclusion.  Acidosis  of 
shock  is  something  that  we  had  our  attention  called  to  dur¬ 
ing  the  first  World  War.  We  had  sort  of  overlooked  it 
in  our  present  occupation  wTith  other  aspects  of  shock.  We 
should  now  give  more  attention  to  it,  and  that  the  sodium 
iron  which  overcomes  acidosis  is  the  beneficial  part;  that 
the  sodium  chloride  is  different,  as  your  experts  will  tell 
you — that  with  sodium  bicarbonate  you  have  a  free  sodium 
iron  with  lactate — the  lactic  acid  is  oxidized.  With  suc¬ 
cinate,  it  leaves  the  sodium  free  to  act  as  a  free  base;  with 
the  sodium  chloride  you  have  a  chloride  that  is  tying  up 
the  sodium. 

366  Q.  Well,  I  still  don’t  understand  and,  of  course,  I 
don’t  want  to  stop  to  read  this  article.  Is  it  the  radical 

that  had  the  beneficial  effect?  A.  Probably,  by  virtue  of 
the  fact  that  it  is  impossible  to  say  whether  something  is 
ten  per  cent  or  better,  or  worse,  the  succinate  was  the  least 
good  of  all.  The  recoveries  with  sodium  succinate  were  less 
than  the  recoveries  with  sodium  lactate. 

Q.  Well,  do  you  know  of  any  work  where  succinic  acid 
alone  was  used  in  experimentations  of  tissue  oxidation? 
A.  I  can’t  off-hand  recall  because  in  order  to  prevent  your 
experiment  from  being  faulty  by  virtue  of  changing  the 
acidity  of  the  medium — all  of  these  mediums  are  somewhat 
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buffeted  with  sodium  and  potassium  as  to  give  you  the 
acidity  which  is  compatible  with  the  body  processes.  So 
that  if  you  add  a  succinic  iron  to  a  concentrated  solution  of 
sodium  bicarbonate,  the  succinic  acid  doesn’t  wander  along 
by  itself.  But  the  answer  to  your  question  is  that,  at  this 
moment,  I  cannot  recall  experiments  in  which  succinic  acid, 
per  se,  was  used. 

Q.  Now,  are  you  acquainted  with  Dr.  Proger?  A.  I  am. 

Q.  Is  he  the  medical  director  of  the  Joseph  H.  Pratt 
Diagnostic  Hospital,  you  know  him  to  be  that?  A.  I  think 
that  he  is  that.  You  read  it  as  such  so  it  must  be  that. 

367  Q.  Is  he  also  a  professor  of  clinical  medicine  at  the 
Tufts  Medical  School?  A.  I  believe  he  is. 

Q.  Do  you  know  anything  about  the  bulletin  of  the  New 
England  Medical  Center?  A.  I  am  not  familiar  with  it. 

/  Q.  Then,  you  don’t  know  enough  about  it  to  tell  us  the 
'kind  of  publication  it  is  and  the  criteria  for  publication  of 
articles?  A.  Well,  it  is  obviously  not  one — is  it  the  New 
England  Medical  Journal? 

Q.  No.  A.  It  is  not  one  of  the  outstanding  or  important 
journals. 

Q.  Well,  what  do  you  know  about  Proger?  I  take  it  that 
you  know  him  rather  intimately?  A.  No,  I  do  not. 

Mr.  Callaway:  What  bearing  does  that  have  on  this  case? 

Trial  Examiner  Lipscomb:  We  will  let  him  proceed. 

Q.  The  title  of  the  publication  is  the  Bulletin  of  the  New 
England  Medical  Center.  Has  an  article  come  to  your  at¬ 
tention  which  was  written  by  Dr.  Proger  with  relation  to  the 
use  of  catalysts,  particularly  succinic  acid  in  tissue  anoxia? 
A.  I  have  not  read  it. 

Mr.  Callaway :  I  think  he  should  give  the  Doctor  the 

368  date  of  the  article. 

Mr.  Markel:  Well,  this  was  published  in  1943,  does 
that  refresh  your  recollection?  A.  No,  it  is  not  one  of  the 
journals  that  I  ordinarily  look  at. 

Q.  But  Doctor  Proger  is  a  man  whose  opinions  you 
respect,  is  that  right?  A.  I  don’t  respect  anybody’s 
opinion,  I  respect  their  data. 
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Q.  Their  data?  A.  Yes,  sir. 

Q.  Well,  are  you  acquainted  with  anything  which  Dr. 
Proger  has  published  any  more  intimately  than  the  particu¬ 
lar  article  to  which  I  have  referred?  A.  I  don’t  know  the 
point  of  your  question  because  there  are  other  articles - 

Q.  Do  you  understand  my  question?  A.  May  I  complete 
my  statement? 

Trial  Examiner  Lipscomb :  Yes. 

A.  There  are  other  articles  which  Dr.  Proger  has  pub¬ 
lished  and  with  those  conclusions,  as  well  as  others,  I  do 
not  disagree  and  I  see  no  reason  for  bringing  this  up  here 
to  establish  the  validity  of  anything.  If  you  ask  me  specif¬ 
ically  about  this  or  that  subject  Dr.  Proger  has  worked  on, 
and  his  rules,  I  will  give  you  my  opinion  about  that.  He 
may  be  right  in  one  thing  and  wrong  in  another,  as  we  are 
all  inclined  to  be. 

369  Q.  Well,  let  me  read  you  this  portion  then - 

Mr.  Calloway :  Now,  he  said  that  he  wasn’t  familiar 
with  the  article.  I  don’t  think - 

The  Witness :  I  am  perfectly  willing  to  answer  the  ques¬ 
tion  if  he  can  give  me  the  data. 

Trial  Examiner  Lipscomb:  If  your  questions  are  brief, 
you  may  ask  them  but  you  cannot  inject  a  narration  of 
things  contained  in  an  article  which  is  not  in  issue. 

Mr.  Markel:  May  I  beg  your  indulgence  for  just  a 
moment.  I  don ’t  want  to  read  any  part  which  is  not  neces¬ 
sary. 

Mr.  Calloway:  If  Your  Honor  please,  I  don’t  think  he  is 
entitled  to  ask  this  Doctor  whether  he  agrees  with  the 
conclusions  which  this  man  found  or,  if  he  is,  I  don’t  see 
that  he  is  entitled  to  go  into  the  article.  If  he  is  going 
to  read  the  entire  article,  which  the  Doctor  said  would  be 
necessary  in  order  for  him  to  say  whether  he  agreed  or 
not,  then  he  has  the  article  in  evidence  and  I  don’t  think 
he  is  entitled  to  do  that. 

Mr.  Markel:  I  have  the  article  here  and  I  think  counsel 
for  the  Commission  may  use  it  and  ask  any  questions,  but 
I  submit  that  this  is  perfectly  proper  cross  examination 
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on  scientific  matters  such  as  this.  How  else  can  we  test 
the  expertness  of  this  witness.  The  Doctor  was  called  here 
as  an  expert  and  we  have  to  find  out  how  he  stacks  up 
with  other  experts. 

370  Trial  Examiner  Lipscomb :  The  Trial  Examiner  is 
of  the  humble  opinion  that  you  have  the  right  to 

inquire  of  the  breadth  of  the  knowledge  of  the  witness. 
You  may  test  his  knowledge  of  other  experts  in  the  field  of 
medicine — whether  he  has  sufficient  knowledge  of  publica¬ 
tions  to  have  an  intelligent  view  on  the  medical  problems, 
but  he  is  of  the  opinion  that  you  shall  not  go  into  long 
readings  of  articles  which  the  Doctor  says  he  has  not  read, 
nor  state  any  hypothetical  cases  with  which  this  witness 
is  not  familiar.  That,  I  think  would  be  going  beyond  the 
scope  of  inquiry  as  to  the  Doctor’s  qualifications  as  he  is 
a  medical  expert. 

Mr.  Markel:  Well,  I  must  accept  the  ruling,  of  course, 
but  I  have  done  this  in  court  dozens  of  times.  Well,  I  will 
ask  you  then,  Doctor,  if  I  were  to  tell  you  that  Dr.  Proger 
presented  a  view  in  connection  with  an  experiment  dealing 
with  heart  muscle ;  that  in  vitro  he  was  able  to  demonstrate 
that  not  only  did  succinic  acid  stimulate  the  tissue  up-take 
of  oxygen  under  conditions  of  normal  oxygen  tension  but 
that  it  produced  relatively  an  even  greater  effect  under 
low  oxygen  tension.  Would  you  agree  with  Dr.  Proger  on 
that  statement? 

A.  I  would  agree  with  part  of  it  because  I  have  done 
exactly  the  same  thing  and  I  have  testified  to  that  effect 
this  afternoon.  He  didn’t  add  succinic  acid,  he  must  have 
added  succinate  in  the  first  place. 

371  Q.  Well,  I  base  my  question  on  the  statement  that 
he  used  succinic  acid.  A.  That  is  the  moving  radical, 

that  is  true.  It  is  a  minor  point  and  makes  no  difference. 

Q.  I  said  succinic  acid.  A.  I  said  this  afternoon,  in  my 
own  direct  examination,  that  succinic  acid  added  to  the 
heart  muscle,  in  my  own  experiments,  raised  the  oxygen 
consumption  when  the  tissues  were  getting  enough  oxygen, 
that  is,  one  hundred  per  cent  saturation.  I  also  stated  that 
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in  conformity  with  Dr.  Proger ’s  results — mine  were  carried 
out  earlier — that  when  the  oxygen  consumption  was  de¬ 
pressed,  succinate  also  raised  it.  So  there  is  no  disagree¬ 
ment  between  Dr.  Proger  and  myself,  but  I  also  went 
further  than  Dr.  Proger  and  I  was  satisfied  with  that  super¬ 
ficial  evaluation  of  the  effect  of  succinate.  I  testified  earlier 
that  having  found  that,  and  being  interested  in  it,  was  our 
point  of  departure — that  I  examined  a  variety  of  specific 
chemical  processes  which  showed  that  oxidation  was  in¬ 
effective  in  assisting  specific  chemical  processes.  So  we 
are  not  in  disagreement — he  just  did  not  go  as  far  as  we 
did. 

Q.  Now  then,  this  question  that  I  put  to  you — how  does 
that  correspond  with  your  conclusion  in  the  value  as  is 
derived  from  the  sodium  radical?  A.  I  think  you  have 
misunderstood  me.  We  are  dealing  in  this  instance  with 
succinate  exposed  to  tissues  in  vitro  where  high 
372  enough  concentrations  were  achieved  to  bring  about 
an  effect  on  respiration.  I  told  you  these  concentra¬ 
tions  were  of  an  order  which  would  require  the  continuous 
introduction  at  the  rate  of  ten  grams  of  sodium  succinate 
per  hour  continually.  Now  we  come  to  the  effect  of  sodium 
succinate  given  in  shock. 

Q.  And  may  I  ask,  when  you  use  the  term  succinate  as 
vou  have,  vou  also  mention  sodium  succinate  and  vou  mean 
sodium  succinate  unless  you  otherwise  specify,  is  that  right? 
A.  Yes,  it  doesn’t  make  any  difference  as  far  as  the  suc¬ 
cinic  acid.  But  let  us  be  clear  about  this.  When  we  say 
succinic  acid,  we  are  talking  about  succinate.  Normally, 
it  is  given  as  a  sodium  succinate,  calcium  succinate,  as  a 
potassium  succinate  and  we  are  merely  interested  in  the 
succinate  acid  part.  Then  I  went  on  to  the  whole  animal 
where  I  told  you  how  conclusions  were  reached,  where  you 
cannot  discriminate  your  processes  and  how  we  thought 
that  the  sodium  succinate  which  was  helpful  in  these 
shocked  animals  was  helpful  because  of  the  succinic  acid, 
whereas  it  was  helpful  only  because  of  the  sodium  bicar¬ 
bonate  and  that  the  sodium  bicarbonate  was  even  more 
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successful.  The  succinate  was  merely  a  result  of  methods 
of  injecting  sodium,  is  that  clear? 

Q.  Well,  you  keep  coming  back  to  succinate.  My  ques¬ 
tion  was  addressed  to  succinic  acid? 

Mr.  Calloway:  I  think  he  has  explained  that. 

Mr.  Harkel:  Well,  now,  let  me  ask  you  another 

373  point  and  see  whether  you  and  Dr.  Proger  are  still 
in  agreement.  There  is  a  mention  of  the  electro¬ 
cardiogram  to  study  the  effect  of  anoxia  on  the  impaired 
heart  and,  of  course,  he  found  that  the  anoxia  effect  on  the 
heart  muscles  as  shown  by  the  electrocardiograph  examina¬ 
tion  could  often  have  been  prevented  by  the  administration 
of  succinic  acid  intravenously?  A.  I  do  not  take  that  view 
because  I  do  not  know  the  consistency  with  which  such 
effect  can  be  obtained.  If  you  will  note,  the  authors  say 
that  this  can  sometimes  be. 

Q.  I  would  like  to  tell  you  what  the  authors  say,  in  so 
many  words/ 

Mr.  Calloway:  May  we  go  off  the  record? 

Trial  Examiner  Lipscomb:  Off  the  record. 

(A  short  off  the  record  discussion  was  held.) 

Q.  Well,  now,  is  Dr.  Proger  likely  to  publish  a  statement 
such  as  that  without  qualifying,  unless  he  is  sure  of  it? 
A.  It  wasn’t  proven  on  publication. 

Mr.  Calloway :  Just  a  minute,  that  is  asking  his  opinion 
as  to  -whether  Dr.  Proger  would  publish  something  that  he 
didn’t  think  was  right.  Now  what  bearing  does  that  have 
on  this  case  or  this  witness’  qualifications  as  an  expert.  I 
must  submit  that  it  is  completely  out  of  line  and  I  object 
to  it. 

The  Witness:  May  I  say  that  there  are — any  standard 
journal  will  not  accept  data  of  this  sort  which  is  not 

374  subjected  to  statistical  analysis.  The  journal  of  the 
New  England  Medical  Center  is  not  in  the  category. 

I  am  not  so  sure  that  it  isn’t  published  in  the  same  Uni¬ 
versity  in  which  Dr.  Proger  works.  There  are  a  number  of 
journals  that  are  published  by  universities  or  centers,  and 
those  are  used  very  often  for  publication  of  articles  by 
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people  in  that  center.  I  am  not  saying  that  is  the  case, 
but  if  you  question  me  about  a  journal  of  standing — of 
the  standing  that  we  require  to  be  of  the  highest — publish¬ 
ing  data  of  that  sort  without  analysis,  I  w*ould  say  so. 

Q.  All  right,  on  the  assumption  that  anoxic  effect  on  the 
heart  muscle  can  be  prevented  by  the  administration  of 
succinic  acid  injected  intravenously.  On  that  assumption 
then,  would  it  not  follow  from  that,  that  succinic  acid  has 
therapeutic  value  and  that  the  energy  it  provides  is  useful 
and  not  harmful? 

Mr.  Calloway:  If  your  Honor  please,  I  object  to  that 
because  he  is  asking  the  Doctor  to  assume  something  that 
the  Doctors  says  is  not  so,  and  I  don’t  think  that  the  Doctor 
should  be  asked  to  assume  that  and  I  think  it  is  objection¬ 
able.  He  is  trying  to  get  a  favorable  answer  from  the 
Doctor  by  asking  the  Doctor  to  assume  something  that  the 
Doctor  doesn’t  agree  with. 

Trial  Examiner  Lipscomb:  I  think  the  Doctor  can  take 
care  of  himself  on  that  situation.  If  he  can  answer  it, 
375  he  will.  Proceed,  Doctor. 

The  Witness:  I  w^ould  say  that  you  asked  me  to 
make  an  assumption  which  is  not  the  basis  of  experiments 
that  I  have  analyzed.  On  the  basis  of  experiments  in  the 
living  animal,  subject  to  a  condition  which  is  often  im¬ 
possible — on  the  basis  of  results  that  are  stated  by  the 
author,  they  are  irregular  to  me  and,  hence,  to  me  are  no 
basis.  You  now  ask  me  that  if  these  are  helpful  on  the 
basis  of  experiments  that  I  do  not  have  and  have  not 
scrutinized.  I  am  caught  in  the  position  of  accepting  your 
assumption. 

Q.  Let  us  be  clear  on  that.  I  want  you  to  assume  that 
the  statistical  results  in  the  matter  indicated  injection  of 
succinic  acid,  and  then  answer  my  question.  A.  Then  I 
am  going  to  ask  how  much  succinic  acid  was  introduced, 
what  sort  of  an  animal,  what  were  the  experimental  condi¬ 
tions? 

Mr.  Markel:  Let  us  assume  one - 


Mr.  Calloway:  Wait  just  a  minute,  you  see  that  this 
thing  is  getting  far  beyond  testing  the  qualifications  as 
an  expert.  It  is  way  beyond  that  and  I  object  to  any 
further  questions  along  that  line. 

Mr.  Markel:  I  am  entitled  to  an  answer  because  if  his 
answer  is  in  the  affirmative,  it  tends  to  negate  some  associa¬ 
tions  he  made  earlier.  It  is  definitely  not  going 
into - 

376  Mr.  Calloway:  It  is  definitely  going  beyond  the 
line  of  testimony. 

Trial  Examiner  Lipscomb:  He  is  testing  the  validity  of 
associations  made  earlier  and  you  may  proceed  to  test  the 
validitv  of  the  statements  he  has  made.  Of  course,  as  to 
the  contents  of  the  article  and  statements  of  other  doctors, 
if  you  want  them  to  testify,  you  must  call  them  in  and  put 
them  on  the  witness  stand  and  subject  them,  in  their  turn, 
to  cross  examination  and  not  read  what  they  have  said 
into  the  record. 

Mr.  Markel:  I  made  my  hypothesis  and  I  will  now  offer 
that  subject  to  connection  but  I  certainly  shall  be  able  to 
connect  it. 

Trial  Examiner  Lipscomb:  All  right,  if  you  will  answer 
it,  please. 

The  Witness:  Sir,  I  am  not  accustomed  to  answering 
questions  without  having  the  data,  and  if  I  were  the  editor 
I  would  have  the  data. 

Trial  Examiner  Lipscomb:  If  you  cannot  answer  that, 
do  not. 

The  Witness:  I  do  not  have  the  data  which  would  allow 
me  to  answer. 

Q.  What  data  would  you  require?  A.  I  would  require  the 
evaluation  of  that  whole  paper,  the  specific  data,  the  num¬ 
ber  of  instances  in  which  this  occurred,  the  analysis 

377  of  elect rocardograph  data,  statistical  significance  and 
all  of  that  I  would  require,  as  would  an  editor  who 

had  to  pass  upon  it.  Every  bit  of  this  evidence  bears  on 
my  interest  in  this  field  because  my  interest  is — what  do 
we  know  about  succinates. 


Q.  Well,  Dr.,  you  misunderstood  my  question.  I  assumed 
the  injection,  intravenously,  of  a  sufficient  quantity  of  suc¬ 
cinic  acid  so  that  it  had  the  effect  of  stopping  the  anoxic 
effect  on  the  heart  with  sufficient  regularity  as  to  be,  at 
that  time,  particularly  significant,  and  on  that  assumption, 
and  I  submit,  Mr.  Trial  Examiner,  that  we  do  that  subject 
to  connection  with  that,  on  that  assumption  then,  I  ask 
you  my  question.  Do  you  recall  the  question?  A.  Will  you 
repeat  it. 

(Question  read  back  by  reporter.) 

A.  I  am  assuming  that  that  is  not  in  the  paper — let’s 
assume  that  there  was  a  test  made  testing  the  effect  suc¬ 
cinic  acid  in  preventing  anoxic  effect  on  the  heart  muscle 
and  assume  that  the  quantity  of  succinic  acid  induced  is 
such  as  to  give  that  result. 

A.  What  result?  Q.  The  prevention  of  anoxic  effects  on 
the  heart  muscle? 

A.  And  how  established?  Q.  By  electro-cardiograph. 

A.  Yes - 

378  Q.  And  that  the  results  have  occurred  sufficiently 
often  so  as  to  be  established  on  that  assumption.  Will 
it  not  follow  from  that,  that  succinic  acid  has  therapeutic 
value  and  that  the  energy  it  produces  is  useful  and  not 
harmful? 

Trial  Examiner  Lipscomb :  Just  a  moment.  Do  you  under¬ 
stand  the  question,  Doctor? 

A.  I  understand  the  question.  If  that  variety  of  assump¬ 
tions  were  made,  which  are  not  based  on  present  evidence, 
that  is  correct,  sir. 

Q.  That  is  correct?  A.  Not  based  on  present  evidence 
if  a  variety  of  assumptions  were  made. 

Q.  Assuming  you  were  satisfied  as  to  those  points,  the 
answer  was  yes?  A.  Then  the  answer  is  not  yes,  because 
the  electro-cardiograph  is  a  very  conflicting  indication.  It 
is  possible  to  get  an  electro-cardiogram  which  is  entirely 
normal  with  a  heart  muscle  that  is  not  contracting  so  that 
if  you  take  an  index  to  utilize  that  which  is  not  specific, 
then  I  am  forced  to  say  “No.” 


Q.  But  you  did -  A.  Recent  experiments  at  the  Cor¬ 

nell  University  have  taken  papillary  muscles  without  the 
controlling  avenues. 

Q.  But  your  answer  is  based  on  suppositions,  not  electro¬ 
cardiographs,  is  it  not?  A.  It  is  not  a  specific  use, 
379  you  see,  we  are  dealing  with  the  appreciable  in¬ 
fluences. 

Q.  But  that  is  the  basis?  A.  That  is  the  basis. 

Q.  But  if  the  method  for  making  the  determination  were 
specific,  then  the  answer  would  be  yes. 

Mr.  Calloway:  Now’,  just  a  minute. 

Mr.  Markel:  I  intend  to  cross  examine. 

Trial  Examiner  Lipscomb:  All  right. 

A.  If  the  one  factor  that  the  electro-cardiogram  was 
modified  by,  or  w’hich  succinic  acid  specifically  modified,  you 
see  then  there  w*ould  be  a  basis  for  a  position  action  in  this 
respect,  and  it  could  hold  to  nothing  else  that  succinic  acid 
or  succinate  w’as  beneficial. 

384  Mr.  Callaw’ay:  May  I  make  this  suggestion — the 
Doctor  wanted  the  privilege  of  making  one  correction  in 
something  that  was  said  yesterday  before  w*e  went  forward 
any  further. 

Trial  Examiner  Lipscomb :  He  may  do  so. 

The  Witness:  In  relation  to  the  hypothetical  question, 
which  I  rather  suspect  w*as  not  completely  clarified  in  your 
mind,  I  would  like  to  suggest  on  the  basis  of  my  inspection 
of  the  material  cited  by  the  counsel  for  the  Respondent 
that  it  wmuld  require  that  the  initial  question  of  fact  which 
proceeded  the  hypothetical  question  be  modified  in  accord¬ 
ance  with  the  facts.  Insofar  as  it  was  a  matter  of  discus¬ 
sion  yesterday,  I  thought  this  might  be  a  convenient  place 
to  take  this  up  because  in  answering  a  hypothetical 

385  question  based  on  incorrect  facts,  I  am,  of  course, 
unable  to  give  what  I  wmuld  consider  an  answer  that 

conforms  to  my  knowledge  of  the  subject. 

Mr.  Markel:  Well,  Mr.  Examiner,  it  is  quite  all  right, 
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mind  you,  but  in  asking  a  hypothetical  question,  the  con¬ 
clusions  called  for,  based  on  the  assumption  that  such  are 
the  facts,  and  I  said  it  was  subject  to  connection  and  if  I 
am  mistaken,  that  can  be  corrected  when  I  seek  to  establish 
the  connection.  However,  I  am  glad  that  the  Doctor  has 
examined  that  article  and  I  think,  under  the  circumstances, 
we  definitely  should  discuss  the  article.  Now,  what  article 
did  you  have  reference  to?  A.  The  hypothetical  question 
was  based  on  an  article  by  Dr.  Proger,  which  was  published 
in  an  obscure  medical  journal  and  which  is  not  present  in 
our  library.  Our  library  contains  over  500  of  the  standard 
journals — standard  scientific  journals  published  by  labora¬ 
tories  and  published  throughout  the  world.  I  have,  how¬ 
ever,  succeeded  in  finding  the  condensed  description  of 
that  paper  by  Dr.  Proger. 

Mr.  Markel:  Well,  now,  just  a  moment,  Doctor.  Mr. 
Examiner,  I  thought  that  we  were  discussing  the  article. 
I  have  the  article  here. 

Trial  Examiner  Lipscomb:  What  is  your  objection,  sir? 
What  do  you  want  me  to  do  ? 

Mr.  Markel:  I  am  objecting  to  the  Doctor’s  giving 
386  us  a  summary  of  it.  I  want  the  Doctor  to  explain  to 
me  from  the  article  itself,  otherwise  there  is  no  point 
in  going  into  this. 

The  Witness:  Perhaps,  then,  the  counsel  would  ask  me 
the  same  questions  from  the  article,  winch  I  can  check 
against  this  condensed  abstract  w’hich  wras  submitted  in  the 
American  Society  for  clinical  investigation,  which  is  one  of 
the  tw’o  outstanding - 

Mr.  Markel:  Well,  now%  just  a  minute.  Mr.  Examiner, 
may  I  have  the  witness  instructed  to  please  pay  attention 
to  me  since  I  am  the  one  who  is  cross  examining  now. 

Trial  Examiner  Lipscomb :  Doctor,  you  will  answer  only 
questions  asked  by  counsel. 

The  Witness :  In  other  words,  I  cannot  finish  the  sentence? 

Trial  Examiner  Lipscomb:  Answer  the  questions  only 
as  they  are  asked. 
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Q.  Let  me  ask  you  this  question.  On  the  assumption  that 
the  facts  are  as  I  stated,  then  on  that  assumption  do  you 
wish  to  change  your  answer  in  any  way? 

Mr.  Callaway:  Now,  if  your  Honor  please,  I  object  to 
that  question  because  the  Doctor  has  investigated  the  facts 
and  the  assumption  is  erroneous.  That  is  what  he  is  trying 
to  tell  you  and  he  shouldn ’t  be  required  to  answer  a  question 
based  on  an  erroneous  assumption  when  he  has 
3S7  proved  here  in  the  hearing  room  that  the  assumption 
is  erroneous.  He  has  it  there  in  front  of  him. 

Mr.  Markel :  This  witness  has  not  proven  my  assumption, 
nor  in  any  assumption  does  it  appear  that  I  am  basing  it 
on  that  alone  and  I  am  offering  it  subject  to  connection 
for  that  very  reason.  On  the  assumption  that  such  are  the 
facts,  and  I  will  attempt  to  establish  them,  does  he  wish 
to  change  his  answer? 

Mr.  Callaway:  I  suggest  that  at  this  point  the  Doctor 
be  allowed  to  state  in  the  record  what  the  facts  were  that 
were  stated  in  the  article  by  Dr.  Proger,  which  he  has 
identified,  and  that  those  facts  be  allowed  to  go  into  the 
record  to  show  that  the  assumption  on  which  this  article 
was  based  is  erroneous. 

Trial  Examiner  Lipscomb :  I  think  we  are  not  concerned 
with  the  article.  The  article  may  be  wise  or  it  may  be 
foolish,  we  don’t  know’,  and  we  can’t  examine  into  that 
article.  You  may  place  a  hypothetical  question  to  the  Doctor 
based  upon  anything  in  your  imagination  or  anything  in 
the  article  as  you  please  and  the  Doctor  will  answ’er  it  as 
best  he  can.  If  it  is  foolish,  he  will  answ’er  accordingly;  if 
it  is  wise,  he  will  answer  it  as  it  should  properly  be 
answ’ered. 

Mr.  Markel:  Well,  I  w’as  going  to  make  this  suggestion. 
If  the  Doctor  wishes  to  refer  to  the  article  at  all,  I 
388  would  like  to  put  it  in  evidence. 

Mr.  Callaway:  Well,  I  bet  you  w’ould  and  I  cer¬ 
tainly  w’ould  object  to  it. 

Mr.  Markel:  Now,  the  very  point  that  he  does  not  wish 
it  to  be  introduced  in  evidence - 


Trial  Examiner  Lipscomb:  I  remind  counsel  that  he  is 
asking  the  questions  and  he  is  bringing  out  this  article - 

Mr.  Markel:  Well,  I  was  finished  with  it. 

Trial  Examiner  Lipscomb:  The  article  was  not  referred 
to  on  direct  examination  and  it  is  solely  in  response  to 
the  questions  that  the  article  is  being  discussed.  You  may 
proceed  with  your  examination. 

By  Mr.  Markel: 

Q.  Well,  Doctor,  as  to  this  last  question  that  you  brought 
up,  I  want  to  repeat  my  question  because  I  don’t  think  I 
have  an  answer.  On  the  assumption  that  such  are  the  facts, 
do  you  want  to  change  your  answer? 

Mr.  Examiner,  I  think  I  am  entitled  to  a  yes  or  no 
answer  to  that  question,  and  then  we  will  see  where  we  go 
from  there. 

Mr.  Callaway :  I  don’t  think  he  should  be  asked  to  answer 
yes  or  no  to  that — it  is  just  not  fair. 

Trial  Examiner  Lipscomb:  You  are  not  required  to 
answer  in  that  manner,  but  you  will  kindly  do  so  if  possible. 

A.  May  I  repeat,  and  subject  to  your  correction, 

3S9  that  which  I  understand - 

Trial  Examiner  Lipscomb:  You  must  understand 
thoroughly  the  predicate  upon  which  the  assumption  is 
made  and,  if  you  wish,  you  may  reiterate  to  make  sure. 

Mr.  Markel :  Mr.  Examiner,  I  suggest  that  we  file  this  in 
the  record  so  that  there  will  be  no  misunderstanding  as 
to  what  we  were  talking  about  yesterday.  May  we  go  off 
the  record  ? 

Trial  Examiner  Lipscomb:  Off  the  record. 

(An  off  the  record  discussion  was  held.) 

Mr.  Markel:  I  want  to  state  for  the  record  that  my  as¬ 
sumption  was  not  necessarily  based  on  the  Proger  article 
or  in  any  respect,  as  far  as  that  is  concerned.  It  was  an 
assumption  made  for  our  present  purposes  out  of  thin  air, 
and  with  that  in  mind,  does  your  answer  remain  the  same? 
A.  Could  I  have  my  answer  read? 

Mr.  Markel:  May  we  go  off  the  record? 


Trial  Examiner  Lipscomb:  Off  the  record. 

(An  off  the  record  discussion  was  held.) 

Q.  I  may  amend  my  question  by  saying  that  a  series  of 
facts  were  discussed  off  the  record  and,  according  to  those, 
would  your  answer  remain  the  same,  Doctor?  A.  Of  series 
of  events? 

Q.  Of  answers.  A.  We  read  the  answers. 

390  Q.  That  is  right.  A.  And  I  said  that  the  answers 

were — that  my  answer  should  remain ;  that  my  inter¬ 
est  in  introducing - 

Q.  Well,  now,  just  a  moment,  Mr.  Callaway  you  can  take 
care  of  that  when  the  time  comes. 

Trial  Examiner  Lipscomb :  I  am  sure  he  will. 

Q.  Well,  Doctor,  or  perhaps  I  should  address  this  to  the 
Examiner  but  I  will  address  myself  to  you — I  wish  you 
would  be  cooperative  now  and  see  if  we  can  speed  this 
up  and  yet  give  me  as  much  as  possible.  You  are  not 
restricted  to  the  yes  or  no  answer  but  I  am  asking  for  a 
simple,  forthright  answer  and  we  will  get  along  very  well, 
I  think,  if  you  can  answer  accordingly.  There  is  nothing 
here  that  will  require  very  lengthy  answers.  Let  us  just 
find  out  precisely  now  what  your  opinion  is — the  ultimate 
opinion.  You  discussed  the  effects  of  sodium  succinate  pri¬ 
marily  on  the  metabolic  processes.  That  is  the  field,  is  it 
not?  A.  May  I  modify  it  to  the  extent  of  succinate  iron? 

Q.  Succinate  iron,  all  right.  That  is  really  what  you  ad¬ 
dressed  yourself  to?  A.  That  is  right. 

Q.  And  you  stated,  according  to  your  conclusions,  that 
at  certain  levels  there  were  certain  beneficial  effects  but 
that  these  beneficial  effects  were  all  accompanied  by 

391  some  detrimental  effects?  A.  May  I  modify  that? 
There  were  certain  changes  which,  if  uncritically 

examined,  might  be  considered  beneficial — those  changes 
being  entirely  related  to  the  oxygen  uptake  of  tissue. 

Q.  And  the  opinions  which  you  expressed,  as  I  got  it, 
were  based  in  part  on  the  work  that  you  have  done  your¬ 
self,  and  in  part  on  literature?  A.  Yes,  sir. 
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Q.  Can  you  indicate  the  extent  to  which  they  are  based 
on  work  that  you  have  done  yourself  ?  A.  Easily.  They  are 
based  on  work  which  I  did  myself,  in  collaboration  with 
mv  staff. 

Q.  Could  you  give  us  the  names  of  the  staff?  A.  Dr. 
Robert  F.  Furchgatt  and  technical  assistance  of  Mathilda 
Fischl  Goldsmith. 

Q.  Now,  they  and  yourself  did  the  work  on  which  you 
based  the  opinion  that  you  expressed  yesterday?  A.  That 
is  right. 

Q.  Now,  then,  what  literature  did  you  take  into  considera¬ 
tion  in  support  of  your  opinion.  A.  We  took  into  considera¬ 
tion  a  series  of  papers,  numbering  twenty-four,  which 
were  particularly  relevant  to  the  question  at  issue. 

Q.  Can  you  identify  these  papers?  A.  I  can,  and  for  the 
sake  of  simplicity  of  record,  I  might  make  it  more  con¬ 
venient,  if  vou  wish,  Sir,  by  handing  this  in  as  an 
392  exhibit. 

Mr.  Markel:  May  we  take  a  look  at  it? 

Mr.  Callaway:  That  is  just  the  bibliography,  is  it  not? 

Mr.  Markel :  Doctor,  the  first  footnote  in  the  bibliography 
has  reference  to  a  Harbor  symposia  on  quantitative  biology, 
Cold  Spring  Harbor,  1939.  Is  that  a  published  article?  A. 
Yes. 

Q.  Where  was  that  published?  A.  In  the  Cold  Spring 
Harbor  symposium  of  1939. 

Q.  I  presume  that  you  have  this  in  your  medical  library? 
A.  Oh,  yes,  and  in  my  own  library  as  well. 

Q.  You  keep  copies  of  everything  you  publish  in  your 
own  library,  I  take  it?  A.  I  do. 

Mr.  Markel:  We  will  now  have  this  bibliography  entered 
in  the  record.  It  is  as  follows : 

1.  Shorr,  E.,  in  Cold  Spring  Harbor  symposia  on  quanti¬ 
tative  biology,  Cold  Spring  Harbor,  7,  323  (1939). 

2.  Krebs,  H.  A.,  and  Henseleit,  K.,  Z.  physiol.  Chem., 
210,  33,  1932. 

3.  Summerson,  W.  H.,  J.Biol.Chem.,131,  579  (1939). 
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4.  Naclimansolm,  D.,  and  Macliado,  A.L.,  J.  Neurophysiol, 
6,  397  (1943). 

5.  Chang,  H.C.,  and  Gaddum,  J.H.,  J.  Physiol.,  79,255 
(1933). 

6.  Mann,  P.J.G.,  Tennenbaum,  M.,  and  Quastel,  J.H.,  Bio- 
chem. J.,  32, 243  (1938). 

7.  Conway,  E.J.,  and  Byrne,  A.,  Biochem.J.,  27,  419 
(1933). 

8.  Koch,  F.C.,  and  McMeekin,  T.L.,  J.Am.Chem.Soc.,  46, 
2066  1924. 

9.  Furchgott,  R.F.  and  Shorr,  E.,  J.Biol.Chem.,  151,  65 
(1943). 

10.  Kalckar,  H.M.,  Dehlinger,  J.,  and  Mehler,  A.,  J.Biol. 
Chem.,  154, 275  (1944). 

11.  Furchgott,  R.F.,  and  Shorr,  E.,  Proc.Soc.Exp.Biol. 
and  Med.,  61, 280  (1946). 

12.  Mylon,  E.,  Winternitz,  M.C.,  and  de  Suto-Nagy,  G.J., 
Am.J.Physiol.,139,  313  (1943). 

13.  Mylon,  E.,  Cashman,  C.W.,  and  Winternitz,  M.C., 
Am.  J.  Physiol.,  1942,  209  (1944). 

14.  Levine,  R.,  Huddlestun,  B.,  Persky,  H.,  and  Soskin,  S., 
Am.  J.  Physiol.,  141, 209  (1944). 

15.  Quastel,  J.H.,  and  Wheatley,  A.H.M.,  Biochem.  J., 
25, 117  (1931). 

16.  Quastel,  J.H.,  and  Wheatley,  A.H.M.,  Biochem.  J. 
26,725  (1932). 

17.  Elliott,  K.A.C.,  and  Schroeder,  E.F.,  Biochem.J.,  28, 
1920  (1934). 

18.  Elliott,  K.A.C.,  Greig,  M.A.,  and  Benoy,  M.P.,  Bio¬ 
chem.  J.,  31, 1003  (1937). 

394  19.  Belitzer,  V.A.,  and  Tsibakowa,  E.F.,  Biok- 

himiya,  4, 516  (1939). 

20.  Ochoa,  S.,  J.  Biol.  Chem.,  138,  751  (1941). 

21.  Colowick,  S.P.,  Welch,  M.S.,  and  Cori,  C.F.,  J.  Biol. 
Chem.  133,  359  (1940). 

22.  Colowick,  S.P.,  Kalckar,  H.M.,  and  Cori,  C.F.,  J.  Biol. 
Chem.,  137, 343  (1941). 

23.  Potter,  V.R.,  Arch.,  Biochem.,  6,  439  (1945). 
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24.  Ochoa,  S.,  J.  Biol.  Chem.,  151,  493  (1943). 

Mr.  Markel:  May  we  go  off  the  record,  please? 

Trial  Examiner  Lipscomb :  Off  the  record. 

(An  off  the  record  discussion  was  held.) 

Trial  Examiner  Lipscomb:  Now’,  the  Doctor  testified,  as 
I  recall,  on  direct  examination  that  his  statements  were 
based  in  part  on  this  and  in  part  upon  his  general  medical 
knowledge. 

Mr.  Callaway:  That  is  true.  Is  that  correct,  Doctor? 

The  Witness:  Yes,  sir. 

By  Mr.  Markel: 

Q.  Doctor,  the  publication  that  you  have  just  handed  to 
me,  you  say  it  is  the  publication  which  you  took  into  con¬ 
sideration  when  you  determined  the  opinions  which  you 
have  expressed  at  this  hearing?  A.  It  is. 

395  Q.  Together  with  the  w’ork  you  have  done?  A.  The 
publication  is  only  a  part.  You  see,  in  w’riting  an 
article — in  doing  any  w’ork  on  a  subject,  you  read  as  much 
as  you  can  of  the  wrhole  field  in  order  to  see  what  is  perti¬ 
nent  and  then  you  select  for  the  bibliography  those  articles 
that  are  pertinent. 

Q.  Well,  then,  this  bibliography  is  an  important  basis 
for  the  opinions  which  you  have  expressed?  A.  I  don’t 
know  how’  long  you  w’ant  me  to  take  in  telling - 

Q.  Yes  or  no?  A.  Well,  if,  for  example,  any  general - 

Mr.  Markel:  Just  a  minute,  Doctor. 

Mr.  Callaw’ay:  Now’  let  him  answer  that. 

Mr.  Markel:  I  am  trying  to  shorten  this.  Did  this  make 
a  part  of  the  formulation  of  your  opinion?  That  is  all  I 
w’ant  to  know. 

A.  It  played  an  important  part  in  the  determination  of 
the  type  of  experiments — the  selection  of  the  method  to 
be  used  in  the  evaluation  of  the  data. 

Q.  Evaluation  of  the  data?  A.  That’s  right;  from  the 
law’,  that  is  right. 

Q.  So  let’s  avoid  a  discussion  of  legal  propositions — that 
the  work  which  you  did  with  your  co-workers  played  an 
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important  part  in  the  evaluation  of  the  data  of  those 
experiments,  is  that  correct?  A.  That  is  correct. 

396  Q.  Now,  the  bibliography  appears  in  an  article  en¬ 
titled,  “The  Effect  of  Succinate  on  Respiration  and 

Certain  Metabolic  Processes  of  Mammalian  Tissues  at  Low 
Oxygen  Tensions  In  Vitro”  by  Robert  F.  Furchgott  and 
Ephraim  Shorr.  And  I  notice  that  it  is  a  reprint  from  The 
Journal  of  Biological  Chemistry,  Volume  175,  No.  1,  Au¬ 
gust,  1948.  Is  this  the  article  in  which  you  reported  the 
work  that  you  say  forms  a  basis,  in  part,  for  the  opinions 
you  have  expressed?  A.  That  is  one  of  the  articles.  Here 
is  another. 

Q.  May  I  see  that  one,  too?  (Article  handed  to  Mr.  Markle 
and  examined  by  him). 

The  article  you  have  just  handed  me  does  not  seem  to  have 
a  bibliography. 

A.  It  has  footnotes.  Different  journals  have  different  cus¬ 
toms. 

Mr.  Markel:  Could  we  see  whether  we  want  to  have 
this  bibliography  recorded  in  the  record? 

Trial  Examiner  Lipscomb:  Yes,  sir. 

Q.  Doctor,  you,  shall  we  say,  teach  the  profession  and 
the  art  of  the  profession,  do  you  not?  A.  Yes. 

Q.  How  does  a  professional  man  in  the  field,  and  an  active 
practitioner  ordinarily  determine  the  method  of  diagnosis? 

Mr.  Callaway:  Now  wait  just  a  minute.  That  is 

397  certainly  not  pertinent  in  the  cross  examination. 
We  didn’t  ask  him  about  any  diagnosis  or  how  any¬ 
body  else  determined  a  diagnosis  in  direct  examination,  and 
I  think  he  should  confine  himself  in  cross  examination  to 
those  issues  that  were  discussed  in  direct  testimony. 

Mr.  Markel:  I  submit  that  I  am  allowed  considerable 
latitude  in  getting  at  the  point  here. 

Trial  Examiner  Lipscomb:  You  are  entitled  to  con¬ 
siderable  latitude  and  if  time  were  no  consideration,  we 
would  not  object.  Of  course,  I  am  sure  the  Doctor  could 
well  answer  the  question  but,  in  view  of  the  limitations  of 
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time — in  fact,  the  witness  is  a  busy  physician — I  think  that 
you  should  limit  your  questions  as  closely  as  possible  to 
the  direct  examination.  If  you  wish  to  call  another  doctor 
when  you  have  completed  your  cross  examination  of  this 
witness,  that  would  be  another  problem. 

Mr.  Markel:  Well,  now,  this  is  cross  examination  and  I 
certainly  do  not  not  want  to  sacrifice  my  client’s  interest 
for  this  witness,  or  any  witness  the  Government  produces. 
We  are  all  in  the  same  position. 

Trial  Examiner  Lipscomb:  I  think  that  would  be  true, 
but  there  was  nothing  on  direct  examination  concerning 
this  that  I  recall.  If  you  can  recall  it,  I  wish  you  would 
refresh  my  memory. 

Mr.  Markel :  I  am  not  going  to  cross  examine  into 

398  methods  of  diagnosis,  if  that  is  the  point.  I  am  just 
asking  how  doctors  go  about  it.  A.  How  a  doctor 

in  active  practice  goes  about  doing  what? 

Q.  Determining  how  he  should  diagnose  a  certain  condi¬ 
tion.  A.  By  utilizing  every  bit  of  his  experience  and  the 
experience  of  the  literature  in  evaluating  a  situation. 

Q.  And  the  same  thing  is  true  as  to  the  determination  of 
the  therapy  to  be  followed?  .A.  Those  are  the  general  prac¬ 
tices.  j/\ 

Q.  All  right.  Now,  as  I  understood  you  yesterday,  you i 
own  work  with  succinate  was  carried  out  entirely  in  vitro 
and  in  animals,  not  in  man,  was  it  not  ?  A.  That  is  correct 
Q.  And  as  I  understand  it,  you  used  sodium  succinate 
You  never  used  calcium  succinate  in  your  work?  A.  W< 
used,  generally,  sodium  succinate. 

Q.  Did  you  reach  an  assumption  on  that?  A.  May  I 
modify  my  previous  statement?  I  have  carried  out  studies 
with  succinate  in  man,  using  sodium  succinate  and  using 
ammonium  succinate,  and  using  succinimide. 

Q.  Well,  when  you  worked  with  man,  did  you  ever  work 
with  succinate  in  the  presence  of  arthritic  rheumatic  dis¬ 
eases  or  disorders?  A.  No. 

Q.  In  your  testimony  yesterday,  you  stated  that 

399  the  beneficial  effect  of  succinate  in  shock  was  due  to 
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the  sodium  iron?  A.  That  the  evidence  which  has  been 
accumulated,  bearing  on  that  subject,  wasn’t  that  con¬ 
clusion. 

Q.  Also,  as  I  understand,  that  it  increases  urinary  citric 
acid  excretion?  A.  I  would  have  to  ask  you  to  state  under 
what  conditions  because  we  have  been  working  on  citric 
acid  excretion  for  a  long  time  and  have  found  a  number  of 
conditions  to  alter  the  citric  acid  secretion.  If  you  will  be 
more  specific,  I  can  be  more  specific  in  my  answers. 

Q.  Well,  I  am  referring  to  conditions  that  you  considered 
yesterday.  A.  Then  I  had  better  repeat  these  conditions; 
that  experiments  w’ere  carried  out  with  man,  using  sodium 
succinate,  ammonium  succinate,  and  succinimide ;  that  using 
sodium  succinate,  increased  urinary  citric  acids  w’ere 
achieved.  The  basis  for  the  use  of  the  succinate  w’as  to,  if 
possible,  through  the  citric  cycle,  increase  the  amount  of 
citric  acid  available  for  the  body  and  then  to  lead  to  its 
greater  discharge  in  the  urine. 

Q.  Now’,  we  are  getting  afield.  All  I  asked  you  w*as 
w’hether  the  increase  in  the  urinary  citric  acid  could  be 
attributed  to  the  sodium?  A.  Under  the  condition  of  the 
experiment  as  w’e  carried  it  out,  it  w’as  found  that  the 
increase  in  urinary  citric  acid  was  due  to  the  sodium 
400  and  not  to  the  succinate  acid. 

Q.  All  right.  I  don’t  believe  you  stated  that  the 
effect  of  succinate  in  increasing  tissue  utilization  of  oxygen 
w’as  due  to  the  sodium,  however,  did  you  ?  A.  If  I  did  not, 
I  w’ould  say  that  I  would  like  to  say  here  that  all  the  evi¬ 
dence  that  w’e  have  is  that  it  is  due  to  the  succinate. 

Q.  Is  due  to  the  succinate?  A.  Yes,  sir. 

Q.  Then  you  also  said,  I  believe,  that  the  effect  of  suc¬ 
cinate  in  increasing  oxygen  utilization  might  be  harmful 
as  indicated  by  functional  tests  on  various  organs,  is  that 
right?  A.  I  said  that  my  studies  on  essential  biochemical 
processes  w’ould  show  that. 

Q.  Well,  is  that  different  from  saying  “functional  tests”? 
A.  It  is  a  little  more  specific  and,  for  example,  function 
may  require  that  you  have  a  muscle  working.  I  would  like 
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to  be  more  specific  and  say  what  I  mean — functional  has 
a  little  broader  meaning.  A.  It  is  a  little  too  broad.  But 
when  you  use  the  words  “harmful  effects”,  you  do  not 
mean  to  imply  that  there  was  any  injury  to  tissue  or  any 
tissue  breakdown?  A.  Oh,  exactly.  That  is  what  I  meant. 

Q.  You  do  mean  that  there  is  an  injury  to  the  tissues? 

A.  Oh,  yes.  These  processes,  if  continued,  make  it 

401  impossible  for  the  tissue  to  function.  That  is  exactly 
what  I  mean  and  that  is  the  whole  point  of  my  testi¬ 
mony. 

Q.  Assuming  you  go  to  the  levels  where  the  tissue  is  un¬ 
able  to  function,  there  would  be  injury  incidental  to  the 
interference  with  normal  function?  A.  Well,  insofar  as 
these  processes  that  I  have  specifically  mentioned  in  detail 
are  parts  of  the  essential  functions  of  either  the  tissue  or 
an  organ,  then  their  deterioration,  whether  it  be  partial  or 
complete,  is  detrimental  to  the  viability  and  function  in 
that  tissue.  If  the  high  energy  phosphates  deteriorate  the 
muscle  so  that  it  cannot  contract,  there  is  an  injury. 

Q.  Well,  now,  let’s  see.  Among  these  tests  indicating  the 
possible  harmful  effects,  you  mentioned  specifically  the 
lowering  of  high  energy  phosphates?  A.  Yes. 

Q.  The  lowering  of  acetylcholine  formation?  A.  That  is 
correct,  and  impairment  of  liver  function.  I  am  sorry,  I 
don’t  mean  impairment  of  urea  formation  by  the  liver — 
I  insist  on  being  specific. 

Q.  Is  acetylcholine  important  in  brain  tissue?  A.  It  is 
important  in  all  nervous  tissue  function. 

Q.  Including  brain  function?  A.  Including  brain  func¬ 
tion. 

Q.  The  formation  of  high  energy  phosphate  is  vital 

402  in  energy  utilization,  is  it  not?  A.  In  all  cells.  If 
you  would  like  me  to  cite  specific  instances  of  the 

way  in  which  it  influences  the  cells,  I  should  be  very  happy 
to  do  so.  That  is  up  to  you. 

Q.  You  answered  my  question.  That  is  enough.  Do  you 
know  Dr.  Harold  G.  Wolfe?  A.  Very  well. 
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Q.  Who  is  he?  A.  He  is  professor  of  neurology  at  the 
Cornell  University  Medical  College. 

Q.  What  is  his  professional  standing?  A.  Very  high. 

Q.  Aside  from  your  own  personal  opinion,  is  he,  in  the 
profession,  generally  regarded  very  highly?  A.  Very 
highly. 

Q.  I  take  it  then  that  you  would  have  equally  high  respect 
for  any  work  that  he  does  ?  A.  I  evaluate  work,  not  on  the 
basis  of  a  man  but  on  the  basis  of  the  data,  and  I  am  not 
bound  by  any  personal  opinion. 

Q.  Is  Dr.  W^olfe  likely  to  be  careless  in  drawing  conclu¬ 
sions?  A.  I  refuse  to  answer  the  question. 

Q.  You  refuse  to  answer?  That  is  an  answer.  Are  you 
familiar  with  some  of  Dr.  Wolfe’s  work?  A.  I  am  familiar 
with  a  good  deal  of  Dr.  Wolfe’s  work. 

Q.  Are  you  familiar  with  the  paper  he  published 
403  in  which  he  stated  that  acetylcholine  formation  is  in¬ 
creased  by  succinate? 

Mr.  Callaway:  Now,  if  your  Honor  please,  I  think  he 
ought  to  show  the  Doctor  the  paper.  It  seems  as  though 
he  would  be  entitled  to  see  the  paper  and  we  are  going  to 
get  the  same  thing  here  as  we  did  in  the  Proger  business 
a  minute  ago.  He  based  it  on  sometthing  that  Dr.  Proger 
is  supposed  to  have  written.  Dr.  Proger  didn’t  say  that  he 
pulled  the  assumption  out  of  thin  air  and  I  just  don’t  think 
that  the  man  should  be  asked  questions  like  that  without 
having  the  benefit  of  seeing  the  basis  and  the  data,  as  the 
Doctor  says,  on  which  such  statement  was  made. 

Mr.  Markel :  I  asked  him - 

Mr.  Callaway :  I  object  to  the  question. 

Mr.  Markel:  I  asked  him  whether  he  knows  that  such 
a  paper  was  published  by  this  doctor? 

Trial  Examiner  Lipscomb :  He  may  answer  the  question. 

A.  My  recollection  would  have  to  be  refreshed  by  what 
you  tell  me  or  by  what  I  may  ask. 

Q.  No,  I  am  asking  the  questions  here.  I  will  beg  your 
indulgence,  Mr.  Examiner,  but  it  is  necessary. 

Trial  Examiner  Lipscomb:  State  your  question. 
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Q.  Isn’t  it  a  fact  that  he  had  some  personal  communica¬ 
tion  with  you  with  respect  to  this  very  work?  A.  If  this 
work  is  by  Dr.  Wolfe  and  Torva,  then  you  see  you  are  not 
referring  to  the  paper  by  Dr.  Wolfe  and  that  alters 

404  my  opinion. 

Q.  In  what  respect?  A.  That  will  develop  later. 

Q.  Tell  us  now.  Will  you  please  explain  how  it  altered 
your  opinion?  A.  If  I  must,  I  will  tell  you  why. 

Q.  I  want  an  answer.  A.  At  the  time  that  we  began  our 
work,  that  this  work  was  going  on — what  is  the  date  of  that, 
sir? 

A.  Volume  57, 1944.  I  presume  that  it  was  several  years 
earlier.  I  can’t  find  the  exact  date  on  the  article  but  that 
is  close  enough. 

A.  It  was  done  just  about  the  time  that  we  were  doing 
our  work.  Naturally,  we  were  interested  in  obtaining  the 
most  accurate  method  of  doing  acetylcholine  essays.  We 
investigated  the  procedures  used  by  Dr.  Torva  and 
consulted  outstanding  authorities  on  acetylcholine  in  this 
country.  The  outstanding  authorities  on  acetylcholine  is 
Dr.  David  Nachmansohn  of  the  College  of  Physicians  and 
Surgeons.  After  carefully  reviewing  it  and  watching  the 
experiments  being  carried  out  in  both  laboratories,  we 
came  to  the  conclusion  that  the  methods  used  by  Dr.  Nach¬ 
mansohn  were  far  more  accurate  and  we  were  forced,  by 
virtue  of  our  desire  for  accuracy,  to  adopt  those  methods, 
and,  hence,  the  methods  are  different  and  are  believed  to 
be  more  accurate  and  more  intensive. 

405  Well,  that  is  another  way  of  saying  that  you,  your¬ 
self,  question  the  results  indicated  in  the  article  that 

I  have  identified,  is  that  right?  A.  I  have  already  ex¬ 
pressed  my  opinion  and  I  think  I  was  very  clear. 

Q.  Is  that  correct?  A.  I  don’t  think  that  my  previous 
statements  need  such  elaboration. 

Q.  Doctor,  according  to  your  knowledge,  have  these 
authors  ever  retracted  this  article  in  print?  A.  What  there 
ought  to  be  is  a  book  entirely  devoted  to  retractions. 
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Q.  Please  answer  mv  question.  A.  The  answer  is  no. 

Q.  And  the  conclusions  expressed  in  this  article  are  at 
variance  with  the  conclusions  which  you  have  expressed? 
A.  Insofar  as  what  I  gather  from  what  you  read  of  the 
article,  they  are  at  variance. 

Q.  I  will  show  you  this  and  then  please  tell  me  whether 
you  consider  them  to  be  at  variance  or  not?  I  would  like 
to  indicate  for  the  record  that  what  I  showed  you  was  the 
conclusions  of  the  article  which  we  have  been  discussing. 
I  think  the  record  should  show  that  the  witness  is  examin¬ 
ing  the  article  rather  extensively.  A.  You  have  no  idea 
how  intensively  this  is  being  examined  compared 
406  to  the  way  I  usually  examine  articles. 

Q.  You  recall  my  question,  don’t  you?  Is  the  con¬ 
clusion  there  stated  at  variance  with  the  opinions  you  have 
expressed?  A.  Insofar  as  these  experiments  were  carried 
out  on  the  frog  brain  as  compared  to  mammalian  brain. 
There  can  be  no  direct  comparison  between  these  two  experi¬ 
ments  because  one  is  a  mammalian  brain  and  this  is  a  frog 
brain. 

Q.  What  do  you  mean  by  no  direct  comparison?  A. 
Because  the  biology  of  the  mammalian  and  of  the  amphibian 
is  quite  different. 

Q.  Well,  sir,  then  to  that  extent,  it  is  at  variance?  A. 
Oh,  yes. 

Q.  All  right.  Did  you  refer  to  Dr.  Naclimansohn  as 
having  conferred  with  you  and  that  you  found  his  methods 
superior?  A.  Yes. 

Q.  I  take  it  that  he  is  a  man  of  considerable  standing 
too,  is  he  not?  A.  He  is. 

Q.  Is  he  a  known  established  authority?  A.  He  is  well 

f:nown  in  the  field  of  acetylcholine. 

Q.  And,  if  we  may  use  a  slang  expression,  he  is  tops 
n  that  field.  A.  You  bet. 

Q.  Are  you  familiar  with  the  fact  that  he  has  published 
this  paper  stating  that  succinate  increases  acetyl- 
407  choline  formation?  A.  Under  what  circumstances? 
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Q.  Well,  I  ask  you  whether  you  are  familiar  with 
the  fact  that  he  has  published  such  an  article  ?  A.  I  believe 
that  I  have  read  such  a  paper  in  the  past. 

Q.  When  you  went  to  him  to  get  his  methods  from  him, 
didn’t  you  discuss  his  work  with  him?  A.  That  is  why  I 
asked  you  “under  what  circumstances”  because  there  are 
a  variety  of  conditions  by  which  you  can  study  synthesis. 

Mr.  Callaway:  Please  do  not  interrupt — let  him  answer 
your  question. 

Trial  Examiner  Lipscomb:  I  think  the  Doctor  is  en¬ 
deavoring  to  answer  your  question  as  best  he  can. 

A.  May  I  explain  that  you  can  study  succinate  in  a  whole 
animal,  in  a  man,  you  can  study  succinate  in  a  tissue  slice, 
you  can  study  succinate  if  you  take  a  tissue  and  mince  it 
and  destroy  every  bit  of  living  cell  in  it,  and  those  are  the 
different  conditions.  You  can  homogenize  it  so  that  you 
whip  up  all  the  material  and  you  have  merely  a  mass  of  re¬ 
acted  enzymes  which  have  no  strict  relationship  to  what  is 
happening  in  the  body.  Under  those  conditions — and  wTe  all 
define  our  conditions — it  is  possible  to  demonstrate  a 
variety  of  effects  which  cannot  be  found  to  be  part  of  the 
economy  of  the  living  cell  and,  therefore,  when  you  ask 
me  about  an  experiment,  I  insist  on  knowing  those  condi¬ 
tions.  These  are  so  well  known  to  physiologists 
408  and  biochemists  that  I  am  trying  to  convey  to  you 
that  I  also  knowT  these  things  and  that  Dr.  Nachman- 
sohn  knows  these  things  and  he  always  states  his  conditions. 

Q.  I  ask  you  "whether  this  publication  which  has  been 
under  discussion  and  "which  I  have  indicated  came  to  your 
attention?  A.  To  repeat  myself,  at  this  moment  it  is  too 
remote  for  me  to  specify  details. 

Q.  Well,  "when  you  discussed  his  methods  with  him,  did 
he  inform  you  of  work  that  he  had  done?  A.  We  went  to 
see  Dr.  Nachmansohn  and  we  learned  his  methods.  At 
the  time,  the  discussion  -was  chiefly  about  the  methods — 
not  that  we  have  not  at  times  also  discussed,  as  far  as  we 
have  been  able  to  have  free  time  to  discuss,  other  matters. 
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Q.  Now,  in  this  discussion,  the  methods  to  which  you  re¬ 
ferred  to  were  presumably  specific  tests  in  which  the 
methods  were  employed?  A.  We  were  discussing  the  best 
method — getting  his  advice  as  to  the  best  method  for  deter¬ 
mining  acetylcholine  formation. 

Q.  Well,  can  you  refresh  your  recollection.  Has  an  article 
come  to  your  attention  dealing  with  the  effects  of  glutonic 
acid  in  the  formation  of  acetylcholine  by  Dr.  Nachmansohn 
been  published  in  the  journal  of  Biological  Chemistry?  A. 
I  am  sure  that  I  have  read  it  but  I  read  so  many  articles; 
that  I  cannot  remember  all  details.  * 

409  Q.  Do  you  recall  whether  this  dealt  with  mam¬ 
malian  tissues?  A.  I  can’t  recall. 

Q.  You  may  refresh  your  recollection  from  the  article. 
I  show  it  to  you  now,  and  ask  you  whether  he  dealt  with 
mammalian  tissues? 

Mr.  Callaway:  If  your  Honor  please,  it  seems  to  me  as 
if  he  has  some  witnesses  who  are  going  to  testify  differently 
to  what  Dr.  Shorr  has  said.  If  he  has,  he  ought  to  proceed 
to  put  those  witnesses  on  the  witness  stand  and  let  them 
give  their  testimony  instead  of  trying  to  get  this  Doctor 
to  say  that  such  and  such  doctor  agrees  with  him,  though 
only  in  part.  Now,  you  have  this  Doctor’s  opinion  in  the 
record.  If  he  wants  to  put  into  the  record  opinions  of 
doctors,  let  him  bring  those  doctors  in.  It  looks  to  me  as 
though  this  proceeding  is  rather  unusual  and  not  quite 
proper  and  I  object  to  this  present  method  of  cross  exami¬ 
nation. 

Mr.  Markel:  Mr.  Examiner,  first  of  all  Mr.  Callaway  is 
assuming  that  all  these  men  would  be  available  to  us.  That 
is  an  assumption  that  anyone  who  has  had  experience  in 
this  type  of  litigation  will  know  is  very  ill-founded.  Sec¬ 
ondly,  because  of  your  rulings,  I  am  restricted  to  certain 
applicable  rules  but,  as  far  as  this  administrative  hearing 
is  concerned,  the  Commission  takes  pride  in  pointing  out 
that  they  have  a  large  body  of  experts,  acting  as 

410  experts.  The  Government  has  called  this  Doctor  in 
as  an  expert  and  the  question  I  asked  him  had  a  bear- 
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ing  on  the  overall  question.  I  think  that  I  am  entitled  to  i 
greater  leniency  on  that  and,  secondly,  I  am  entitled  to  cross  « 
examine  on  this  subject.  I  want  to  give  you  two  citations,  if  f 
you  care  to  go  into  them,  but  the  rule  is  stated  to  be  that 
where  the  issue  is  a  highly  technical  one,  it  is  highly 
prejudicial  to  exclude  the  reading  of  things  to  show  the 
significance  of  cross  examination  for  the  purpose  of  evaluat¬ 
ing  the  opinions  of  the  experts  wiiich  he  has  expressed. 
Now,  would  you  like  the  citations'? 

Trial  Examiner  Lipscomb:  Are  they  New  York  cases'? 

Mr.  Markel:  One  is  a  federal  case  and  one  is  a  New 
York  case. 

Trial  Examiner  Lipscomb:  Mr.  Attorney,  you  do  not 
intend  to  call  these  doctors  about  whose  literature  you  are 
making  the  inquiry? 

Mr.  Markel:  I  am  not  offering  this  as  evidence.  I  am  !  1 
offering  this  for  the  purpose  of  a  basis  of  evaluating  the  1 
opinions  here  expressed  and  I  am  entitled  to  do  that.  \ 

Trial  Examiner  Lipscomb:  You  can  inquire  of  the  pre¬ 
sent  witness  to  see  how  broad  his  general  knowledge  of 
literature  in  the  field  in  which  he  works  is,  but  you  cannot, 
as  I  understand  the  law,  by  indirect  mention  put  in  evi¬ 
dence  the  unsworn  testimony  of  doctors  who  have  written 
books.  We  do  not  know  whether  they  still  abide  by 
411  those  opinions  or  not,  and  whether  he  agrees  with 
them  or  not.  This  resolves  itself  into  a  scientific 
problem,  as  I  understand  it,  so  we  are  consuming  a  great 
deal  of  time  in  inquiring  as  to  whether  he  concurs  with  the 
statement  from  this  article  and  that  article  and  the  other 
article.  I  say  those  various  statements  and  those  various 
articles  are  unsworn  and  are  not  present  to  testify  or  to 
subject  themselves  to  cross  examination. 

Mr.  Markel:  I  am  not  offering  those  as  evidence,  sir. 
Now,  the  trial  judge  in  the  case  of  the  City  of  New  York, 
which  I  had  in  mind,  excluded  evidence  pretty  much  in  the 
same  form  as  I  have  stated  and  the  appellate  judge  reversed 
the  ruling  and  said  it  was  a  grievous  error. 
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Trial  Examiner  Lipscomb:  We  will  abide  by  our  own 
understanding  of  the  law,  insofar  as  we  can  and  insofar  as 
such  rights  we  have  on  the  subject. 

Mr.  Markel:  Well,  I  am  entitled  to  make  the  investiga¬ 
tion  and  I  shall  have  to  but  I  don’t  want  to  appear  arbi¬ 
trary.  I  must  be  hurt  before  I  can  complain  so  I  will  have 
to  persist  in  showing  two  things;  that  the  opinions  ex¬ 
pressed  by  this  witness  are  not  shared  by  other  scientific 
men - 

Trial  Examiner  Lipscomb:  You  may  bring  Dr.  Nachman- 
sohn  in  and  cross  examine  the  view’s  and  give  the  Doctor 
an  opportunity  to  reconcile  them.  You  may  bring  in  all  the 
witnesses  you  wish  to  prove  that  his  opinions  are 

412  w’rong.  You  may  inquire  about  the  literature  in  gen¬ 
eral  but  you  may  not  read  sections  from  it  or  place  it  in 
evidence. 

Mr.  Markel:  Well,  in  regard  to  the  statements  that  you 
have  made,  I  want  to  now’  serve  notice  that  we  will  make 
application  to  bring  in  approximately  100  subpoenaes  of 
scientific  men  in  due  course  in  view  of  the  volume  of  litera¬ 
ture  on  this  subject. 

Trial  Examiner  Lipscomb:  We  will  now  have  a  three 
minute  recess  to  change  reporters. 

(Recess  taken  for  the  purpose  of  changing  reporters.) 

413  Mr.  Callawray :  I  object  to  this  type  of  cross  exami¬ 
nation,  wherein  Mr.  Markel  is  seeking,  and  has  been 

very  successful  in  getting  into  the  record  the  differences 
of  opinion,  if  there  are  any  differences  of  opinion,  between 
this  witness  and  other  doctors. 

Trial  Examiner  Lipscomb :  Are  you  objecting  to  his  last 
question? 

Mr.  Callaway:  No,  I  have  no  objection  to  that  particular 
question. 

Trial  Examiner  Lipscomb :  The  witness  may  answer  that 
question. 
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A.  I  find  that  the  pertinent  part  of  this  article  relates  to 
the  type  of  tissue  examined,  and  the  nature  of  the  experi¬ 
ment.  The  experiment  was  carried  on  on  dialysed  extracts 
of  rat  brains.  The  results  obtained  from  dialysed  extracts 
have,  in  many  instances,  been  at  variance  with  the  results 
obtained  with  whole  tissues,  and  because  of  that,  it  is  im¬ 
possible  to  carry  over  these  results  from  dialysed  extracts 
to  living  tissues.  I  say  that  the  results  are  not  to  be  com¬ 
pared. 

Q.  I  have  not  asked  you  that,  but  it  is  all  right.  I  asked 
you  whether  mammalian  tissues  were  used?  A.  The 
dialysed  extracts  of  rat  brains - 

Mr.  Callaway:  Now,  just  what  does  that  mean?  I  suggest 
that  that  be  clarified.  I  don’t  knowT  exactly  what  it  means. 

Let  the  doctor  tell  us  what  it  means. 

414  A.  Dialysed  tissue  is  tissue  that  is  dead.  This 
tissue  is  then  taken  up  in  one  solution  or  another, 
depending  upon  the  nature  of  the  procedure.  It  is  then 
placed  within  a  membrane,  which  is  perishable  to  some  sub¬ 
stances,  and  not  perishable  to  others.  It  is  then  washed 
in  generally  distilled  water  until  all  of  the  ingredients  of 
the  extract  are  removed  from  it.  The  experiment  is  carried 
out  on  what  is  left  in  the  membrane  bag  or  container.  The 
membrane  is  usually  of  various  different  substances,  de¬ 
pending  upon  the  purpose  of  the  experiment,  and  it  is  on 
these  dialysed  extracts  that  the  experiments  referred  to 
have  been  carried  out. 

Q.  Now,  your  own  work  was  in  vitro  in  test  tubes?  A. 
That  is  correct.  However,  in  addition  my  own  w^ork  was 
also  carried  on  on  living  cells — living  functioning  cells, 
and  contracting  muscle  fibers - 

Q.  But  in  vitro?  A.  (Continuing) :  Those  experiments  I 
did  not  describe  here  yesterday,  but  I  would  be  very  happy 
to  discuss  them  today. 

Q.  Do  you  know  Dr.  Karl  Cori?  A.  Very  well. 

Q.  He  is  a  Nobel  Prize  winner?  A.  Yes,  he  is,  and  very 
worthy  of  it. 
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Q.  He  is  very  highly  respected  in  the  profession?  A. 
Very  highly. 

Q.  Are  you  familiar  with  the  report  he  has  made 

415  on  succinic  acid  and  energized  phosphate  bonds  ?  A. 
I  am  very  well  acquainted  with  Dr.  Cori’s  work. 

Knowing  some  of  it  better  than  others. 

Q.  Well,  I  am  referring  to  the — 

Mr.  Callaway:  I  object  to  that  question.  He  may  ask 
whether  the  witness  is  familiar  with  another  doctor’s  work. 

Mr.  Markel:  I  am  referring  to  the  works  by  Colowick, 
Welch  and  Cori  “Biological  Chemistry”,  133,  Page  359, 
1940,  are  you  familiar  with  that? 

A.  I  have - I  should  say  I  am  familiar  with  that.  I 

believe  it  is  cited  in  our  papers. 

Q.  In  part  of  your  bibliography?  A.  That  is  right.  It 
discusses  in  detail  the  work  that  was  carried  out  on  the 
same  type  of  extracts,  which  I  have  pointed  out  with  the 
limitation  of  results  in  their  applicability  to  the  phenomenon 
in  living  tissues. 

Q.  Then  you  agree  with  those  expressions? 

Mr.  Callaway:  I  object  to  that. 

Trial  Examiner  Lipscomb :  Just  what  are  you  asking  for, 
Mr.  Markel? 

Mr.  Markel :  I  am  asking  if  he  agrees  with  those  expres¬ 
sions  in  that  article. 

Trial  Examiner  Lipscomb:  You  have  not  asked  him 
whether  he  is  familiar  with  the  article. 

416  Mr.  Callaway:  The  witness  said  he  was  familiar 
with  the  article. 

Trial  Examiner  Lipscomb:  He  may  answer  the  question 
then. 

A.  We  have  tried  these  experiments  in  the  discussion  of 
our  own  paper,  and - 

Mr.  Markel:  Just  a  minute,  sir.  Can’t  you  answer  my 
question? 

A.  You  don’t  phrase  them  in  such  a  way  as  to  permit 
me  to  answer  them  in  a  manner  that  I  think  is  consistent 
with  my  opinion. 
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Q.  In  other  words,  you  cannot  say  yes  or  no  when  I 
ask  you  whether  you  agree  with  those  expressions  ?  A.  Do 
I  agree  with  the  facts? 

Trial  Examiner  Lipscomb:  Let  us  not  have  any  arguing 
between  the  witness  and  counsel.  We  will  try  to  have  the 
questions  answered  as  briefly  as  possible,  and  as  much  to 
the  point  as  possible. 

A.  I  find  no  fault  with  the  data  of  Cori,  et  al.  However, 
the  point  at  issue,  is  whether  or  not  the  data  is  applicable 
to  the  living  cell.  I  have  pointed  out  in  tissue  extracts,  of 
which  this  is  another  example,  a  variety  of  reactions  have 
occurred,  which  did  not  occur  in  the  living  cell.  If  you  would 
like  examples,  I  can  point  to  the  effect  of  insulin  on 
muscle. 

417  Mr.  Markel:  Let’s  not  get  into  insulin,  unless  you 
consider  it  necessary. 

Trial  Examiner  Lipscomb :  Let  the  witness  finish  answer¬ 
ing. 

A.  I  do,  in  order  to  make  the  point,  which  I  think  must 
be  made  here.  I  have  no  disagreement  with  the  data,  but  I 
do  disagree  with  the  relationship  to  living  behavior,  which 
we  studied,  and  not  they. 

Q.  What  is  your  opinion  as  to  the  proposition  that  suc¬ 
cinic  acid  is  essential  in  the  formation  of  energized  phos¬ 
phate  bonds?  A.  Energized  phosphate  bonds — that  is  the 
same  question. 

Trial  Examiner  Lipscomb:  Can  you  answer  it  briefly, 
doctor? 

A.  I  would  say  the  evidence  obtained - 

Mr.  Markel:  I  am  not  asking  about  evidence,  I  am  ask¬ 
ing  about  your  opinion. 

Trial  Examiner  Lipscomb:  He  has  already  stated  his 
opinion  on  that.  Have  you  not,  doctor? 

Mr.  Markel :  He  has  criticized  the  article,  which  is  some¬ 
thing  I  am  not  allowed  to  bring  up,  but  if  counsel  objects 
to  that - 

A.  My  opinion  is  that  in  the  living  tissues  we  studied — 
that  can  be  the  only  evidence  on  which  I  can  make  a  state- 
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ment  that  succinic  acid  is  not  beneficial  in  restoring  high 
energy. 

418  Q.  That  is  your  opinion?  A.  It  is  so  expressed 
on  the  direct  experimentation  on  living  tissues,  jwhich 

is  in  the  article.  "  '  N 

Q.  Are  you  also  acquainted  with  Albert  St.  Jorgye?  A. 

Verv  well.  V 

Qi  He  is  also  a  Nobel  Prize  winner-  AsJE3A-afeax  is  a 
Nobel  Prize  winner. 

Q.  Are  you  familiar  with  a  report  by  him  to  the  effect 
that  succinic  acid  stimulates  the  utilization  of  oxygen,  and 
increases  the  formation  of  energized  phosphate  bonds? 

Mr.  Callaway:  I  object  to  that.  The  man  did  not  write 
any  article  on  that.  Counsel  is  seeking  to  draw  conclusions 
from  the  article,  and  put  them  into  evidence.  He  has  been 
very  successful  in  doing  that  with  several  of  these  articles, 
and  I  object  to  such  questioning. 

Mr.  Market :  I  am  merely  testing  the  opinions  expressed 
by  these  gentlemen. 

Mr.  Callaway:  You  have  been  asking  him  if  he  is 
acquainted  with  what  this  man  said,  and  if  he  reached  this 
conclusion.  You  can  ask  him  if  he  is  acquainted  with  a 
certain  particular  article  that  somebody  wrote.  You  can 
identify  any  article  by  the  journal,  date  and  place,  but  not 
by  trying  to  draw  any  conclusions  that  the  writer  has 
reached. 

Trial  Examiner  Lipscomb:  Objection  overruled.  If  the 
doctor  is  familiar  with  the  article,  he  may  answer 

419  the  question.  A.  I  do  not  recall  that  specific  article. 

Q.  Do  you  recall  whether  he  has  written  on  that 
subject?  A.  He  has. 

Q.  Have  a  good  many  other  written  on  that  subject? 
A.  On  what  subject? 

Q.  As  I  have  stated,  the  general  subject?  A.  Of  succinic 
acid?  Yes,  many  have. 

Mr.  Callaway:  I  think  the  question  is  objectionable.  I 
don’t  think  the  doctor  understands  the  question  put  to  him 
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by  respondents’  counsel,  and  I  would  like  to  have  the  ques¬ 
tion  read  over  again,  so  that  I  can  understand  it,  if  possible. 

Trial  Examiner  Lipscomb:  Will  the  reporter  read  the 
question. 

(The  following  question  was  read  by  the  reporter:) 

What  is  your  opinion  as  to  the  proposition  that  suc¬ 
cinic  acid  is  essential  in  the  formation  of  energized 
phosphate  bonds? 

Mr.  Callaway:  Now,  that  is  not  the  field  we  are  discuss¬ 
ing  here.  We  are  discussing  the  effects  of  succinic  acid. 

Trial  Examiner  Lipscomb:  Well,  regardless  of  what 
counsel  for  the  respondents  may  be  endeavoring  to  do,  he 
has  put  a  question  to  the  witness,  and  the  witness  may 
answer  according  to  his  understanding. 

420  Mr.  Markel :  No,  Mr.  Examiner.  The  witness  has 
already  stated  that  this  doctor  did  write  on  that  sub¬ 
ject.  That  was  my  final  question  on  that. 

Mr.  Callaway:  Well,  it  isn’t  the  same  thing.  The  doctor 
said  he  had  written  on  succinic  acid. 

Trial  Examiner  Lipscomb:  Well,  of  course,  we  are  all 
here  to  get  the  ruth,  and  a  full  comprehensive  understanding 
of  the  facts.  In  the  light  of  all  the  colloquy  here,  we  will  let 
the  doctor  explain  in  the  manner  he  sees  fit  to  answer  a 
question. 

\A.  St.  Jorgye  has  written  voluminous  articles  on  succinic 
acimS^any  of  the  things  he  has  written  have  been  accepted, 
and  many^thwags  have  been  shown  to  be  entirely  wrong  on 
succinic  acid,  so  tltatT  would - 

Q.  We  are  interestecKin  this  field  we  are  discussing - 

A.  (Continuing):  He  has'k^d  to  have  his  theory  entirely 
modified.  His  work  on  suecirtk^  acid  in  diabetes  has  been 
shown  to  be  incorrect.  So  I  wouftksay  as  for  the  things  he 
has  written  on  the  field — many  of  hisNamiclusions  have  been 
shown  to  be  valid,  and  accepted,  and  manyd^ave  been  shown 
to  be  partially  correct. 
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Q.  My  next  question  was,  that  there  has  been  much  litera¬ 
ture  on  this  specific  subject.  Has  there  not?  A.  Yes,  on 
metabolism. 

Q.  Aside  from  what  you  cite  in  your  bibliography, 

421  will  that  appear  in  the  record?  A.  Oh,  yes. 

Q.  Do  you  know  Dr.  Sigmund  B.  Raska?  A.  I  do. 

Q.  Who  is  lie.  A.  He  is  a  doctor. 

Q.  Are  you  in  any  way  associated  with  him,  or  he  asso¬ 
ciated  with  you?  A.  No. 

Q.  Where  does  he  practice  his  medicine?  A.  I  don’t 
know  where  he  is  now. 

Q.  Do  you  know  anything  about  his  reputation  as  a 
doctor? 

Mr.  Carrawav:  I  am  going  to  object  to  that  your  Honor. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Q.  Did  Dr.  Raska  teach  at  Cornell  Pharmaceutical  Col¬ 
lege  ?  A.  He  did. 

Q.  Under  OSRD  Government  contract?  A.  That,  I  am 
not  sure  about. 

Q.  The  fact  is  he  supplied  you  with  some  instruments  to 
conduct  your  work?  A.  He  was  good  enough  to  supply  us 
with  some  clamps  in  our  experiments  with  dogs. 

Q.  Can  you  identify  some  of  his  papers?  A.  I  think 
so. 

422  Q.  Generally?  A.  I  think  so,  if  you  could  let  me 
see  some. 

Mr.  Callaway:  Now,  shouldn’t  that  line  about  Raska  be 
dropped  right  there.  I  just  don’t  see  any  point  in  going 
further  into  that  type  of  cross  examination.  It  is  not  any 
test  of  the  doctor’s  qualifications  as  an  expert  witness.  I 
object  to  it. 

Trial  Examiner  Lipscomb:  May  I  ask  counsel  for  the  re¬ 
spondent,  since  he  has  not  asked  the  witness  whether  he 
regards  that  man  as  an  outstanding  authority  in  the  field, 
what  he  hopes  to  gain  by  further  inquiring  whether  the  wit¬ 
ness  had  read  these  articles  or  not. 

Mr.  Markel:  I  will  gladly  ask  the  witness  that.  Do  you 
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recognize  Raska  as  being  an  authority  in  the  field?  A.  No, 
I  do  not. 

Q.  You  do  not  recognize  him  as  an  authority?  A.  No. 

Q.  Would  you  be  willing  to  accept  his  conclusions  on  the 
experiments  that  he  has  performed?  A.  Well - 

Mr.  Callaway:  I  object  to  that. 

A.  I  think  you  are  putting  me  in  a  very  embarrassing 
position  with  that  type  of  question. 

Trial  Examiner  Lipscomb :  I  think  I  shall  sustain  the  ob¬ 
jection.  He  has  answered  your  questions  on  this  man. 

423  I  see  no  occasion  for  further  inquiry  as  to  the  doctor’s 
opinion  on  his  works. 

Mr.  Markel:  Well,  Mr.  Examiner,  the  doctor  has  time 
and  again  said  if  he  had  data,  he  might  be  willing  to  give 
his  opinion  on  things,  and,  now,  I  show  him  a  photostatic 
copy  of  a  type  written  communication  entitled  Cornell  Uni¬ 
versity,  bearing  date  of  June  10,  1946,  and  ask  you  whether 
that  is  Dr.  Raska ’s  signature  on  that?  A.  I  wouldn’t  know. 

Q.  Did  you  examine  it?  I  won’t  read  it,  but  if  you  will 
examine  it,  doctor,  I  will  put  a  question  to  you  in  reference 
to  it? 

Trial  Examiner  Lipscomb:  Do  you  want  him  to  read  the 
entire  pamphlet? 

Mr.  Markel:  I  am  only  interested  in  the  last  question. 

Mr.  Callaway :  I  object  to  such  questioning. 

Trial  Examiner  Lipscomb:  I  will  sustain  the  objection, 
unless  you  point  out  the  particular  relevancy  or  pertinency 
of  your  proposal. 

Mr.  Markel:  I  would  like  the  doctor  to  give  his  own 
opinion  as  to  that  subject. 

Trial  Examiner  Lipscomb:  I  don’t  know  what  the  instru¬ 
ment  is,  and  I  don’t  know  what - 

Mr.  Markel:  I  am  not  supposed  to  read  anything 

424  into  record,  so  I  am  showing  it  to  the  doctor,  and  if 

he  agrees  that  that - 

Trial  Examiner  Lipscomb:  And  if  he  agrees  what  have 
you? 
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Mr.  Markel :  Well,  we  will  see.  Perhaps  he  has  left  some¬ 
thing  out  in  his  chain  of  testimony  here. 

Mr.  Callaway:  Now,  the  doctor  has  stated  that  he  did 
not  consider  Dr.  Raska  as  an  authority. 

Trial  Examiner  Lipscomb:  Without  further  statements 
from  counsel,  I  will  sustain  the  objection,  and  not  permit 
the  examination  into  an  instrument,  which  is  not  in  evidence, 
and  about  which  the  doctor  has  not  stated  that  he  recognizes 
the  authority  of  the  person  who  wrote  the  instrument. 

Mr.  Markel :  I  am  not  permitted  to  ask  the  doctor  whether 
he  agrees  or  disagrees  with  the  conclusions  expressed. 

Trial  Examiner  Lipscomb:  You  are  not  permitted  to  go 
further  into  that  instrument,  which  is  not  in  evidence. 

Mr.  Markel:  I  will  take  an  exception  to  the  ruling,  of 
course. 

Trial  Examiner  Lipscomb:  You  may  have  your  exception, 
sir. 

By  Mr.  Markel: 

Q.  Doctor,  let  us  pursue  another  line  of  questioning. 
Before  we  do,  I  will  withdraw  that,  just  so  the  record  is 
clear,  because  I  don’t  want  to  make  a  continued  nui- 
425  sance  of  myself.  However,  if  I  should  appeal  this 
case,  I  don’t  want  to  be  confronted  with  the  statement, 
“well  the  record  shows  you  were  injured.”  I  am  not  seek¬ 
ing  to  put  these  things  into  evidence.  I  am  testing  the 
opinions  expressed  by  this  witness.  I  have  a  whole  series 
of  articles  here  which  I  would  offer  for  the  purpose  of  hav¬ 
ing  a  basis  to  evaluate  the  opinion  of  the  witness  expressed 
here,  and  to  give  the  witness  opportunity  to  reconcile  his 
own  views  with  them.  Now,  I  understand  your  ruling  is 
against  me  on  that,  and  that  is  what  I  have  taken  my  excep¬ 
tion  to.  I  want  the  record  clear  on  that. 

Trial  Examiner  Lipscomb:  No,  not  on  your  general  state¬ 
ment  with  its  vagueness  and  general  terms.  Listen  to  me 
counsel.  When  you  come  forward  with  an  instrument  in 
your  hand  purporting  to  be  a  medical  discussion,  it  means 
absolutely  nothing,  and  has  no  dignity  or  standing  until 
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your  witness  recognizes  it  as  such.  Now,  until  your  witness 
does  that,  it  is  simply  an  instrument,  and  means  nothing  to 
this  Examiner.  So,  you  must  confine  each  one  of  your  ex¬ 
ceptions,  and  make  them  when  the  time  arises.  No  general 
exceptions  will  be  accepted. 

Mr.  Callaway:  May  I  make  a  suggestion  to  the  counsel 
for  the  respondents.  It  occurs  to  me  that  if  he  is  going  to 
ask  the  doctor  to  identify  a  paper,  he  should  identify  that 
paper  for  the  doctor,  by  the  title,  and  not  by  any  con- 

426  elusions,  which  he  represents  that  article  to  show. 

Trial  Examiner  Lipscomb:  Now,  I  think  the  coun¬ 
sel  has  a  license  to  ask  both  hypothetical  questions,  which 
he  may  get  from  any  source,  and  which  may  be  answered 
by  medical  opinion,  or  he  has  a  right  to  advise  as  to  knowl¬ 
edge  of  literature,  but  he  has  no  right,  I  state,  to  pin  the 
doctor  down  to  knowledge  of  an  instrument,  which  he  has 
not  classified.  That  is  my  ruling,  and  I  intend  to  abide  by 
it,  and  I  want  exceptions  taken  on  every  one  of  them.  Off 
the  record. 

(Discussion  off  the  record.) 

By  Mr.  Markel: 

Q.  Now,  if  I  were  to  state  a  conclusion  by  Nachmansohn, 
and  asked  vour  opinion  as  to  whether  you  agreed  with  it, 
or  did  not  agree,  would  that  be  embarrassing  to  you?  A. 
Well - 

Q.  In  undertaking  a  natural  study,  isn’t  it  generally  ac¬ 
cepted  that  work  in  the  rat,  however  carried  on,  is  trans¬ 
ferable  to  man?  A.  No. 

Q.  Not  necessarily?  A.  No,  not  necessarily. 

Q.  The  depression  of  blood  protomin,  has  that  been  known 
to  cause  occasional  damage  to  the  liver,  and  has  it  been 
used  to  test  liver  functioning?  A.  I  think  you  are  ex- 

427  amining  me  on  metabolism,  on  which  I  can  hardly 
qualify  as  an  expert. 

Mr.  Callaway:  That  was  not  covered  on  direct  examina¬ 
tion.  I  think  now  he  is  getting  into  a  field  of  toxicity.  This 
is  not  cross  examination. 


Trial  Examiner  Lipscomb:  Do  you  want  to  restate  vour 
question? 

Bv  Mr.  Market : 

w 

Q.  Does  a  depression  of  blood  protomin  mean  a  case  of 
damage  to  the  liver?  I  should  break  this  up  into  two  parts. 

Mr.  Callaway:  I  object  to  that. 

Trial  Examiner  Lipscomb:  Objection  sustained.  Not 
relative  to  yesterday’s  direct  examination. 

Q.  Doctor,  when  you  talked  about  liver  damage  yesterday 
what  were  you  talking  about?  A.  Urea  formation  by  the 
liver. 

Q.  And  the  question  I  asked,  is  something  that  an  expert, 
and  you  are  qualified  as  an  expert,  would  be  qualified  to 
discuss? 

Mr.  Carraway:  He  may  be  qualified  to  discuss  it,  but 
it  is  not  proper  cross  examination,  and  I  object  to  the 
question. 

Mr.  Markel:  Well,  he  is  going  into  that. 

Trial  Examiner  Lipscomb:  He  is  asking  a  great  deal  on 
memory.  Doctor,  do  you  remember  all  you  testified  to 
yesterday? 

428  The  Witness:  No,  I  do  not. 

Trial  Examiner  Lipscomb:  Unless  you  can  show 
me  in  the  transcript  wherein  he  testified  concerning  that 
matter,  I  will  sustain  the  objection  to  your  question  as  being 
outside  of  the  scope  of  direct  examination. 

By  Mr.  Markel: 

Q.  You  testified  to  liver  functioning,  didn’t  you?  A.  I 
testified  on  a  specific  liver  function.  There  are  about  five 
hundred  liver  functions,  but  I  testified  on  one  specific  liver 
functioning. 

Q.  And  that  is  one  of  them  that  you  feel  you  did  not  dis¬ 
cuss?  A.  I  did  not  discuss  it. 

Q.  You  know  about  liver  functions?  That  is  a  liver 
function? 
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Mr.  Callaway:  I  object  to  that  question.  It  is  not 
within  the  field  of  cross  examination. 

Trial  Examiner  Lipscomb:  I  think  he  has  the  right  to  ask 
if  it  is  a  liver  function. 

A.  It  is  a  liver  function. 

Q.  Now,  I  hope  we  can  dispose  of  the  next  question.  Has 
it  been  used  to  test  liver  functioning?  A.  Yes. 

Q.  Is  that  correct?  A.  That  is  right. 

Q.  Now,  you  said  something  about  acetylsalicylic 

429  acid,  you  merely  indicated  what  was  not  known,  but 
I  think  that  opened  the  door  to  this  question.  Does 

acetylsalicytic  acid  in  large  doses  cause  depression  of  blood 
protomin - 

Mr.  Callaway:  He  didn’t  talk  on  blood  protomin  at  all 
on  direct.  I  object  to  that  question  and  any  question  on 
blood  protomin. 

Q.  Well,  what  did  you  say  about  acetylsalicylic  acid?  We 
will  start  at  the  beginning. 

Mr.  Callaway:  Now  your  Honor — 

Mr.  Markel:  Well,  I  would  like  a  ruling  on  that  question. 
Does  acetylsalicylic  acid  in  large  doses  cause  blood  proto¬ 
min — 

Mr.  Callaway:  I  object  to  that. 

Trial  Examiner  Lipscomb:  Objection  sustained.  Not  fol¬ 
lowing  direct  examination. 

By  Mr.  Markel: 

Q.  Well,  now  let  us  try  to  get  into  the  field  that  you  did 
discuss,  and  that  is  succinate.  You  did  discuss  that,  didn’t 
vou?  A.  I  did. 

w 

Q.  Well,  am  I  correct  in  stating  that  small  doses  of  suc¬ 
cinate,  such  as  are  used  in  Dolcin  could  be  expended  for  any 
therapeutic  effect?  A.  Correct. 

Q.  That  is  the  conclusion  you  expressed  yesterday? 

430  A.  Yes. 

Q.  Is  there  any  disagreement  in  the  literature  with 
that  proposition? 
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Mr.  Callaway:  I  object  to  that  question.  I  don’t  think 
that  is  a  proper  type  of  cross  examination. 

Mr.  Markel:  I  am  entitled  to  test  the  opinion  of  this 
witness. 

Mr.  Callaway:  Let  him  bring  in  other  experts  if  he  wants 
to  question  that  way. 

Trial  Examiner  Lipscomb:  I  think  he  has  a  right  to  ask 
that  question.  Answer,  if  you  can,  doctor. 

A.  May  I  refer  to  an  article - 

Q.  Are  you  acquainted  with  the  succinate  level  in  Dolcin? 
A.  Succinate  level? 

Q.  The  dosage  that  was  ordinarily  consumed  if  the  direc¬ 
tions  were  followed,  as  you  limited  them?  A.  Yes. 

Q.  Now,  my  question  was  intended  to  be,  is  there  any  dis¬ 
agreement  with  your  statement  that  such  a  level  of  succinate 
would  have  no  significant  effect?  Is  there  any  disagreement 
in  the  literature  with  that  proposition?  A.  I  am  not  aware 
of  any  valid  disagreement. 

Q.  Do  you  know  who  Dr.  M.  R.  Casstex  is?  A.  No,  I  do 
not. 

431  Q.  You  never  heard  of  him?  A.  No. 

Q.  If  I  identified  him  as  a  Professor  of  Medicine 
at  the  Universitv  of  Buenos  Aires,  would  that  identifv  him 
for  you?  A.  No,  but  I  am  acquainted  with  a  great  many  of 
the  outstanding  men  in  Buenos  Aires. 

Q.  Are  you  acquainted  with  the  medical  publication,  that 
comes  from  there?  A.  I  read  is  occasionallv.  It  is  a 

w 

journal. 

Q.  What  kind  of  a  journal  is  it?  A.  It  is  a  very  good 
journal. 

Q.  We  don’t  want  to  jeopardize  a  good  neighbor  policy. 
A.  Quite  good  though,  however,  I  can ’t  vouch  for  the  quality 
of  all  of  the  work  that  appears  in  it. 

Q.  Anyone  who  would  rate  editorship  of  the  journal, 
would  likely  be  quite  a  reputable  man  ? 

Mr.  Carraway:  I  haven’t  been  able  to  see  the  relevancy 
of  these  questions.  I  object. 

Mr.  Markel:  I  haven’t  gotten  any  here,  yet. 


Mr.  Callaway:  I  don’t  see  where  those  questions  have 
any  bearing  on  the  qualifications  of  this  witness  being  an 
expert. 

Trial  Examiner  Lipscomb:  None  whatsoever. 

Mr.  Markel:  Well,  I  am  only  laying  a  foundation  to 
ask  the  very  questions  that  you  suggested  be  laid  for  these 
things. 

432  Trial  Examiner  Lipscomb:  You  may  answer  the 
question,  if  you  can. 

The  Witness :  Are  we  on  the  record?  May  I  explain  this 
off  the  record? 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

By  Mr.  Markel: 

Q.  You  said  you  read  the  journal  that  I  referred  to?  A. 
Uncommonly. 

Q.  And  an  article  by  Dr.  Casstex  has  not  come  to  your 
attention?  A.  No. 

Q.  Did  you  make  a  search  of  the  literature,  'when  you 
undertook  your  study  of  the  effect  of  succinate  at  low 
level?  A.  We  made  a  search,  in  fact,  a  very  intensive  search 
of  the  literature. 

Q.  And  an  article  by  Dr.  Casstex,  the  editor  of  this  jour¬ 
nal,  did  not  come  up  in  the  search?  A.  The  article,  if  it 
turned  up,  was  not  considered  by  us,  but  I  cannot  tell  you 
whether  it  turned  up  or  not. 

Q.  Are  you  aware  of  any  article  dealing  with  the  testing 
of  succinate  at  relatively  low  levels  in  man?  A.  I  am  re¬ 
freshing  my  memory  about  such  experiments.  Those  that 
I  carried  out  were — 

Mr.  Callaway :  I  believe  that  question  is  objection- 

433  able.  He  is  just  going  fishing.  He  has  not  asked  him 
about  any  particular  thing. 

Mr.  Markel:  I  am  not  going  fishing. 

Trial  Examiner  Lipscomb:  Objection  overruled.  The 
witness  may  answer. 

A.  About  three. 
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Q.  Can  you  name  them  ?  A.  Yes. 

Q.  Let’s  start  off  with  the  name  of  the  author,  and  then 
if  vou  can  identify  the  article,  so  much  the  better.  A.  I 
would  like  to  start  in  first  of  all  with  the  article  by  Koranye 
pnd  St.  Jorgye,  “Deutsche-Medizinische  Wochenschrift”. 

Q.  Before  you  go  on,  that  is  a  German  name  is  it  not? 
A.  You  mean  the  title  of  the  paper? 

Q.  It  is  German,  is  it  not?  A.  Yes. 

Q.  You  understand  German,  doctor?  A.  Yes. 

Q.  Will  you  translate  that?  A.  That  is  the  German  Medi¬ 
cal  Weekly,  hut  I  think  for  the  benefit  of  your  record,  you 
should  have  it  in  German,  since  it  is  never  referred  to  in 
English. 

Q.  Even  in  English  reports  the  title  is  used  that  way?  A. 
5Tes,  that  is  so  you  will  get  the  right  journal. 

Q.  Are  you  familiar  with  the  result  observed  in 
434  connection  with  the  experiment  in  that  journal?  A. 

I  am. 

Q.  What  do  you  know  about  it? 

Trial  Examiner  Lipscomb :  No,  no. 

Q.  What  did  they  report?  A.  What  did  they  report ? 

Mr.  Callaway:  I  just  don’t  think  that  is  proper,  and  I  ob¬ 
ject  to  that  type  of  cross  examination,  and  to  that  question. 

Mr.  Markel:  There  has  been  all  sort  of  criticism  that  it 
was  not  transferable  to  the  human  being.  Now,  we  have 
here  a  study  of  the  human  being,  and  I  want  to  test  his 
opinion  on  it. 

Trial  Examiner  Lipscomb:  You  are  asking  him  for  the 
subject  matter  of  the  article.  As  I  understand  your  ques¬ 
tion,  you  are  asking  the  -witness  to  state  for  the  record  the 
subject  matter  of  the  entire  article,  or  the  conclusions 
of  it. 

Mr.  Markel:  I  would  like  to  read  from  it,  and  ask  him  to 
agree  or  disagree  with  it. 

Mr.  Callaway:  I  object  to  that,  because  when  you  are 
starting  to  do  something  like  that,  you  get  the  article  into 
the  record.  I  believe  that  is  an  unfair  method  of  cross  ex¬ 
amination. 


By  Mr.  Markel: 

435  Q.  Well,  what  about  the  next  one  that  I  am  going 
to  show  you !  A.  I  am  very  happy  to  deal  with  this, 

because  it  is  pertinent. 

Mr.  Markel:  We  have  to  be  consistent  in  this  thing.  I 
don ’t  want  to  make  a  nuisance  of  myself.  May  we  go  off  the 
record? 

Trial  Examiner  Lipscomb :  Off  the  record. 

By  Mr.  Markel  : 

Q.  I  show  you  this,  do  you  recognize  it  to  be  a  scientific 
journal?  A.  I  do. 

Q.  What  is  the  title?  A.  liarring’s  Handbook  of  Phar¬ 
maceutical  Practice  for  Druggists,  Physicians,  and  others 
concerned  with  medicine. 

Q.  Well,  maybe  that  is  far  enough.  Can  you  compare 
the  nature  of  this  publication  with  something  we  have  here 
in  the  United  States? 

Mr.  Callaway:  Where  is  it  published? 

Q.  Can  you  give  us  the  publisher  on  that?  A.  Julius 
Springer.  It  says  here  Berlin  Press  of  Julius  Springer, 
1938. 

Q.  Can  you  compare  that  with  some  work  that  we  have 
in  the  United  States? 

436  Mr.  Callaway:  Just  a  minute.  He  is  bringing  in 
here  an  article  that  is  written  in  a  foreign  language, 

and  which  was  written  by  a  Nazi,  back  in  the  time  of  Hitler, 
and  I  don’t  think  any  questions  should  be  asked  this  wit¬ 
ness  in  regards  as  to  such  an  article.  I  don’t  think  the 
knowledge  of  the  doctor  to  that  type  of  article  stands  to 
show  his  qualifications  as  an  expert. 

Trial  Examiner  Lipscomb:  Counsel  may  be  right,  but  we 
will  indulge  in  that  a  little  more,  and  certainly  if  the  article 
proposed  was  written  by  Hitler,  himself,  it  doesn’t  prevent 
our  getting  the  truth,  if  there  is  any  truth  in  it.  Proceed 
with  your  cross  examination. 
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By  Mr.  Markel: 

Q.  Will  you,  just  so  the  Examiner  and  the  Commission 
will  be  more  familiar  with  the  publication,  compare  it?  A. 
Well,  frankly,  I  am  not  familiar  with  that  publication.  There 
are  just  some  that  I  can’t,  in  my  activity,  read. 

Q.  All  right,  can  you  say  how  that  compares  wdth  our 
national  formula?  A.  It  will  much  more  compare  to  the 
journal  of  American  Pharmaceutical  Association,  of  which 
I  have  a  copy  here. 

Q.  And  those  journals  are  used  by  whom,  and  how? 

Mr.  Callaway:  I  still  object. 

Trial  Examiner  Lipscomb:  Objection  sustained.  He  al¬ 
ready  stated  he  was  not  familiar  with  the  publication. 

437  That  should  be  enough  on  the  subject. 

Q.  Has  it  ever  come  to  your  attention  from  the 
examination  of  the  literature,  whether  succinate  has  been 
used  in  the  treatment  of  rheumatism,  and  arthritis?  A.  Yes. 
Q.  It  has  come  to  your  attention?  A.  Yes. 

Q.  Who  is  the  author  of  the  report?  A.  Gubner  and 
Szucz  are  the  authors  of  one  report.  Wegria,  Fischeg  and 
Wilson,  are  the  authors  of  another. 

Mr.  Callaway:  I  think  it  should  be  stated  right  here  for 
the  record,  that  one  of  the  authors  of  that  article  is  sitting 
as  an  expert  consultant  for  the  respondents’. 

Mr.  Markel :  I  am  not  asking  about  that  article.  Will  you 
let  me  proceed  with  my  cross  examination. 

Trial  Examiner  Lipscomb:  We  will  have  a  three  minute 
recess  for  the  purpose  of  drinking  water. 

438  (A  short  recess  was  held.) 

Trial  Examiner  Lipscomb :  Shall  we  assemble  for 
the  sake  of  time,  gentlemen?  The  hearing  is  called  to  order. 

By  Mr.  Markel: 

Q.  Have  you  read  the  Annals  of  Internal  Medicine?  A. 
Quite  often. 

Q.  Has  there  been  brought  to  your  attention  a  publica¬ 
tion  by  Arthur  H.  Barrett?  A.  No. 


Q.  On  the  subject  of  the  use  of  succinate  in  high  doses? 
A.  No,  sir. 

Q.  Do  you  know  who  Arthur  Barrett  is?  A.  I  do  not. 

Q.  Have  you  read  the  November,  1949  Journal  yet?  A.  I 
doubt  it. 

Q.  Now,  you  mentioned  yesterday,  I  think,  that  you  had 
occasion  to  refer  to  the  name  of  Samuel  Soskin.  Who  is  he  ? 
A.  Samuel  Soskin  is  the  director  of  the  Research  Depart¬ 
ment  of  the  Michael  Reese  Hospital  in  Chicago. 

Q.  What  is  his  reputation  in  the  profession?  A.  It  is 
good. 

Q.  In  what  field?  A.  In  the  field  of  mclabolism. 

Q.  And  that  is  w’hat  you  have  been  discussing?  A. 
Yes. 

439  Q.  Do  you  know  of  an  article  which  he  has  written 
on  this  subject — on  the  use  of  succinates  as  an  anti¬ 
dote  barbituate  poisoning?  A.  Ido. 

Q.  And  I  think  we  discussed  and  described  the  Journal  of 
Pathology  and  Experimental  Therapeutics  yesterday,  did 
we?  A.  I  believe  so. 

Q.  That  has  a  high  standard?  A.  Excellent. 

Q.  Do  you  know  the  prerequisites  to  publishing  an  article 
in  this  journal  ?  A.  The  same  standards  in  most  of  the  high 
standard — high  class  journals — that  data  having  internal 
consistence ;  that  it  be  adequate ;  that  it  be  properly  treated 
and  that  it  meet  with  the  approval  of  whatever  referee  has 
been  chosen. 

Q.  And  a  referee  is  usually  a  qualified  man  in  the  field 
of  the  subject  matter  of  the  article?  A.  Usually  qualified. 

Q.  Now,  I  have  reference  to  an  article  entitled,  “Sodium 
Succinate  as  an  Antidote  for  Barbituate  Poisoning/’  writ¬ 
ten  by  Samuel  Soskin  and  Matthew  Taubenhaus.  This  was 
published  in  the  Journal  of  Pathology  and  Experimental 
Therapeutics,  Volume  78,  commencing  on  page  49.  Inciden- 
tallv,  how  about  Dr.  Taubenhaus?  A.  I  don’t  know 

w  7 

him. 
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440  Q.  Now  Doctor,  I  would  like  to  ask  you  whether 
you  agree  or  disagree  with  these  conclusions  stated  in 

that  article? 

Mr.  Callaway:  I  object  to  that.  I  just  dont’  think  that’s 
proper.  The  doctor  has  stated  time  after  time  that  the 
conclusions  are  necessarily  related  to  the  data,  and  it  is 
data  that  he  relies  on,  before  he  can  say  whether  or  not 
he  agrees  with  the  conclusions.  The  only  way  you  could 
furnish  all  the  data,  so  that  it  will  be  intelligible  would  be 
by  putting  the  article  into  evidence  or  call  the  doctor.  It 
is  not  according  to  the  Rules  of  Evidence  to  put  the  article 
into  evidence  without  calling  the  doctor  who  wrote  the 
article,  to  subject  him  to  cross  examination. 

Now,  its  just  like  going  in  one  door  and  coming  out  the 
other.  The  Trial  Examiner  has  ruled  time  and  time  again 
today  that  this  would  not  be  done,  and  I  object  to  such  a 
question. 

Trial  Examiner  Lipscomb :  I  think  that  the  question  calls 
for  too  broad  a  consideration  of  the  article,  and  it  is  not 
quite  fair  to  the  witness.  It  goes  beyond  mere  examining 
to  see  if  he  is  well  read  in  the  field  and  becomes  particu¬ 
larized  to  the  concept  of  the  article.  Consequently,  the  ob¬ 
jection  is  sustained. 

Mr.  Markel :  In  that  connection,  I  would  like  to  make  one 
observation.  I  am  asking  for  it  solely  on  the  extent  of 
the  witness’  knowledge  of  the  literature.  I  am  asking 

441  also  for  the  purpose  of  evaluating  his  opinions. 

Trial  Examiner  Lipscomb:  Conceded. 

Mr.  Markel:  I  submit  that  I  am  prevented  from  reading 
them  or  having  them  read,  and  get  the  agreement  or  dis¬ 
agreement  as  the  case  may  be. 

Trial  Examiner  Lipscomb:  The  objection  is  sustained. 

Mr.  Markel:  Exception. 

Trial  Examiner  Lipscomb :  Noted. 

By  Mr.  Markel: 

Q.  Doctor,  you  said  something  yesterday  that  you  fre¬ 
quently  participated  in  conferences  on  therapy.  I  presume 
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thereby  that  it  was  within  the  field  as  to  which  you  have 
qualified  as  an  expert?  A.  Yes. 

Q.  What  is  the  nature  of  these  conferences  ?  Can  you  tell 
us  something  about  these  conferences?  A.  Yes,  generally. 

Q.  I  will  tell  you  what  I  have  in  mind — to  develop  the 
substance  of  anything  brought  out  at  these  meetings  or 
conferences,  and  the  reliability  of  it.  With  that  in  mind, 
what  is  the  nature  of  them?  A.  Well,  we  select  a  topic, 
let’s  take  hyperthyroidism.  Then  we  take  or  select  some¬ 
one  who  has  devoted  a  great  deal  of  time  and  has  a  reputa¬ 
tion  which  we  regard  as  being  valid  for  his  work  in  that 
field.  We  then  have  him  introduce  the  subject  of 

442  the  treatment  of  hyperthyroidism  by  thiorecil  or 
radio  active  iodine  and  so  forth.  After  he  has  laid 

down  his  experience,  then  he  is  asked  questions  by  the  rest 
of  the  audience  to  resolve  them  to  the  best  of  his  ability. 

Q.  Well,  the  experts  are  called  to  give  their  own  views 
with  respect  to  the  science  in  the  particular  subject  dis¬ 
cussed?  A.  That  is  correct. 

Q.  Are  you  acquainted  with  Dr.  Russell  L.  Cecil.  A.  Yes. 

Q.  WTio  is  he?  A.  Doctor  Cecil  is  associated  with  the 
New  York  Hospital,  and  his  title  is  Clinical  Professor  of 
Medicine.  I  don’t  know  what  his  present  status  is  with 
respect  to  the  attending  staff  of  the  New  York  Hospital. 

Q.  WTiat  is  his  reputation  as  an  expert  in  this  field?  A. 
Dr.  Cecil  has  done  a  good  deal  of  very  interesting  work  in 
the  past  with  respect  to  rheumatoid  arthritis. 

Q.  Has  he  written  any  texts?  A.  He  has  written  texts 
and  he  has  edited  texts. 

Q.  And  is  he  a  recognized  expert  in  the  field  of  rheu¬ 
matoid  arthritis?  A.  He  is  an  expert  in  the  field  of  rheu¬ 
matoid  arthritis. 

Q.  Now,  a  conference  on  the  topic  such  as  you  have  dis¬ 
cussed  on  the  treatment  of  rheumatoid  arthritis 

443  would  call  for  a  discussion  such  as  you  have  outlined 
by  outstanding  experts?  A.  Yes. 

Q.  Are  you  familiar  with  the  conferences  on  therapy 
treatment  of  rheumatoid  arthritis,  as  published  in  the 
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volume  number  7,  April  1,  1941  Journal?  A.  I  am  not  at 
this  moment.  I  do  not  recollect  it. 

Q.  But  what  about  that  journal — what  is  the  standing 
of  that  journal  in  that  field? 

Mr.  Callaway:  He  is  not  acquainted  with  it.  He  is  not 
familiar  with  it.  What  differences  does  it  make,  the  article 
can’t  be  put  into  evidence?  It  can’t  be  put  into  evidence 
until  you  call  Dr.  Cecil. 

Trial  Examiner  Lipscomb:  He  may  inquire  into  the 
standing  of  the  journal  if  he  wants. 

The  Witness:  It  is  a  State  Medical  Journal.  They  are 
the  easiest  journal  to  get  anything  published.  It’s  a  sort  of 
convenient  place  to  tuck  an  article  by  somebody  who  wants 
to  get  it  published. 

By  Mr.  Markel: 

Q.  Is  that  why  you  put  the  conferences  in  that  journal? 
A.  We  put  in  conferences  to  counteract  that. 

Q.  To  counteract  that  ?  A.  Yes. 

Q.  So  that  with  the  report  on  conferences  you  try  to 
elevate  its  standing?  A.  Yes. 

444  Q.  Well,  the  article  I  have  identified  is  entitled 
“Conference  on  Therapy  Treatment  of  Rheumatoid 
Arthritis.”  That  would  be  the  type  of  thing?  A.  Yes. 

Q.  Well  now,  I  ask  you  whether  you  agree  or  disagree 
with  the  following  statement.  Does - 

Mr.  Callaway:  Just  a  moment.  I  object. 

Mr.  Markel:  Could  I  read  it  before  he  objects? 

Mr.  Callaway:  He  is  going  to  read  the  statement  there 
and  ask  him  whether  he  agrees  or  disagrees  with  it.  The 
doctor  said  it  is  not  on  the  question  of  conclusions,  but  a 
question  of  data,  and  then  again,  this  is  not  the  field  in  which 
the  doctor  offered  direct  examination. 

The  Witness:  Am  I  being  questioned  about  being  an 
expert  on  arthritis  at  this  point?  I  have  no  pretenses  to 
being  an  expert.  I  am  interested  in  some  things  that  are 
going  on,  but - 

Mr.  Markel :  I  can  answer  that. 
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The  Witness:  I  don’t  have  the  experience  in  arthritis 

that  I  have  in  other  fields,  so  that  I  would  like  to  know - 

Mr.  Markel :  Just  a  moment.  I  don’t  want  to  quibble  with 
you,  but  I  am  most  anxious  to  finish.  You  did  allude  to  the 
use  of  salicylates? 

The  Witness:  Yes.  Now,  specifically  in  relation  to 

445  to  arthritis.  It  was  in  respect  to  the  effect  that  it 
might  have  on  anything  in  certain  doses.  If  you  will 

look  it  up  in  the  testimony,  you  will  find  that  was  the  thing. 

By  Mr.  Markel : 

Q.  Did  you,  doctor,  go  into  the  effect  that  it  might  have? 
A.  In  general,  not  in  relation  to  arthritis. 

Q.  In  general?  A.  Yes. 

Mr.  Markel:  Now,  Mr.  Examiner,  the  only  reason  I  am 
not  first  reading  or  attempting  to  read  is  that  I  don’t  want 
to  appear  uncooperative.  Ordinarily,  one  reads  and  then 
an  objection  is  made  after  the  statement  is  read,  but  I  have 
avoided  trying  to  put  in  something  like  that,  for  that  pur¬ 
pose.  I  really  should  read  the  statement  and  find  out 
whether  he  agrees  or  disagrees  on  this  question  of  salicy¬ 
lates. 

Mr.  Callaway:  This  man  is  an  expert  on  metabolism 
and  metabolic  processes,  and  they  should  put  another  wit¬ 
ness  on  the  stand.  I  think  the  question  he  seeks  to  ask  now 
is  beyond  the  scope  of  the  cross  examination.  It  is  not 
related  to  the  direct  examination. 

Mr.  Markel:  The  doctor  has  said  that  he  did  comment 
on  that.  Now,  since  he  has  opened  the  door,  I  certainly 
am  entitled  to  talk  about  it  with  him,  unless  he  wants  to 
withdraw  it,  and  disqualify  him  altogether. 

Trial  Examiner  Lipscomb :  His  story  is — 

446  The  Witness :  The  question  here  is  that  I  referred 
to  the  use  of  salicylates  in  arthritis  yesterday.  My 

recollection  is  that  I  would  therefore  be  regarded  as  having 
attempted  an  opinion  on  the  affect  of  salicylates  on  rheu¬ 
matoid  arthritis  or  any  other  arthritis,  and  my  recollection 


of  my  testimony  is  that  it  was  in  response  to  direct  ques¬ 
tioning.  I  was  asked  whether  or  not  there  would  be  any 
depreciation  of  metabolism.  It  was  made  rather  generally, 
and  I  answered  without  referring  to  arthritis — that  if  ap¬ 
propriate  dosages,  and  I  am  referring  to  the  previous  testi¬ 
mony — on  the  very  high  concentration  of  salicylates,  that 
could  depress  metabolism  and  that  there  could  be  a  damag¬ 
ing  effect  upon  the  body  if  appropriate  concentrations  of 
salicylates,  without  referring  to  arthritis,  and  I  believe 
that  you  will  find  that  to  be  in  my  testimony. 

By  Mr.  Markel: 

Q.  "Well  now,  directing  myself  to  the  two  levels  of  salicy¬ 
lates  used  in  the  human  system,  there  w^as  a  statement  with 
respect  to  that.  I  asked  the  doctor  whether  he  agrees  or 
disagrees  with  that  statement.  The  doctor  can  qualify  his 
answer.  I  want  to  know  what  levels  he  was  talking  about. 
I  just  want  the  validity  of  the  opinion — the  weight  to  be 
given  to  it. 

Mr.  Callaway:  Whether  he  agrees  with  the  statement 
contained  in  the  other  article  written  on  arthritis?  I  just 
don’t  believe  it  is. 

447  Trial  Examiner  Lipscomb:  What  have  you  asked 
about  the  offer  of  it? 

Mr.  Callaway:  He  said  he  knew  Dr.  Cecil. 

Mr.  Markel:  He  said  a  lot  more. 

Trial  Examiner  Lipscomb:  I  think  he  is  privileged  to 
inquire  as  to  whether  he  agrees  with  that  doctor  within  the 
limitations.  I  think  we  are  stressing  the  limitations  very 
much.  The  only  purpose,  of  course,  is  the  testing  of  his 
opinion  against  an  instrument,  whose  only  value  is  in  the 
way  the  witness  evaluates  it.  That  witness  having  evaluated 
it,  he  may  ask  him  the  question.  Doctor,  answer  if  you  can. 

Mr.  Markel :  I  can  say  in  answer,  but  in  order  to  get  the 
whole  sense  of  the  thing  I  have  to  read  something  that  he 
may  relate  to. 

Mr.  Callaway:  It  is  unfair  to  quote  from  an  article, 
because  you  are  taking  the  statement  out  of  the  context, 
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and  it  may  have  an  entirely  different  meaning  in  the  con¬ 
text  in  which  they  were  used,  than  they  would  appear  to 
have  when  taken  out  of  the  context.  Therefore,  the  only 
method  by  which  he  could  appropriately  ask  the  doctor  such 
a  question  would  be  by  either  reading  the  whole  article  or 
introduce  it  into  evidence  in  accordance  with  the  Rules  of 
Evidence.  He  is  just  trying  to  do  something  here  which 
is  contrary  to  the  Rules  of  Evidence  as  I  understand 
them. 

448  Trial  Examiner  Lipscomb:  I  am  forced  to  agree 
with  you,  and  consequently  I  want  to  modify  and 

reverse  my  previous  statement  and  rule  out  the  reading  of 
the  instrument  to  the  doctor. 

Mr.  Markel:  Exception. 

Trial  Examiner  Lipscomb:  Noted. 

By  Mr.  Markel: 

Q.  What  concentrations  were  you  talking  about?  A.  Con¬ 
centrations  above  50  milligrams  percent,  for  certainty.  It 
is  not  limited  to  that  because  of  the  great  variability  of 
human  responses  to  salicylates. 

Q.  Doctor,  my  attention  has  just  been  called  to  the  fact 
that  when  we  discussed  your  acquaintance  with  literature 
by  these  authors  who  reported  tests  of  succinate  in  humans, 
we  got  lost  along  the  line.  We  got  one,  but  we  never  got  up 
to  the  other  two.  Will  you  please  tell  us  about  those?  A. 
The  other  authors  are  as  follows:  R.  D.  Lawrence,  R.  A. 
McCance  and  A.  N.  Archer,  from  the  King’s  College  Hos¬ 
pital,  who  published  a  paper  in  the  British  Medical  Journal, 

dated  May  31,  1937,  in  which  they  report - 

Mr.  Markel :  That  is  what  we  are  not  supposed  to  go  into. 
Give  us  the  next  article. 

A.  (Continuing)  The  other  article  deals  with  the  treat¬ 
ment  of  diabetics — diabetic  ketosis.  The  other  article  is  the 
effect  of  succinic  acids  on  diabetic  ketosis  by  D.  M. 

449  Dunlop,  Dr.  Dunlop  is  a  Professor  of  Therapeutics 
and  Clinical  Medicine  at  Edinburgh  University. 


164 


There  is  another  article  by  Dr.  Arnott,  a  lecturer  at  Edin¬ 
burgh  University. 

Q.  Now,  are  there  any  others  that  come  to  your  mind? 
Have  you  given  us  the  journals  on  that?  A.  This  is  the 
Lancet,  dated  September  25,  1937,  and  I  might  state  that 
with  respect  to  this  journal,  it  is  one  of  the  outstanding  clini¬ 
cal  journals  in  Great  Britain. 

•  •  *  *  •••••• 

Redirect  examination 

By  Mr.  Callaway: 

Q.  Doctor,  there  were  some  questions  asked  you  in  re¬ 
gard  to  the  bibliography  of  one  of  your  articles  that  was 
published.  I  believe  you  said,  did  you  not,  that  these 
articles  were  not  by  any  means  all  that  were  read  before 
you  performed  your  experiment?  You  merely  considered 
them  pertinent  to  the  experiment,  is  that  correct  ?  A.  That 
is  correct;  one  screens  the  whole  field. 

Q.  Now,  on  this  article - 

Mr.  Markel:  Mr.  Examiner,  we  have  been  restricted  to 
the  Rules  of  Evidence  here  and  that  question  is  highly 
450  leading.  I  hate  to  object.  I  am  embarrassed  in  mak¬ 
ing  an  objection  on  that  ground,  but  if  I  played  along 
with  the  rules,  I  would  like  to  play  it  all  across  the  board. 

Trial  Examiner  Lipscomb:  Counsel  will  rephrase  his 
question. 

Mr.  Callaway:  I  suspect  he  is  right. 

Q.  Let  me  ask  you  one  other  question.  Now,  in  the  articles 
contained  in  the  bibliography,  did  it  contain  statements  and 
conclusions  with  which  you  do  not  agree?  A.  Of  course,  we 
always  quote  all  relevant  material  whether  or  not  the  ma¬ 
terial  is  in  accordance  with  our  views,  and  then  weigh  them. 

Q.  Doctor,  there  have  been  some  questions  asked  you  here 
on  cross  examination  about  Dolcin  and  the  dosage  in  which 
it  is  taken.  In  order  to  clear  up  some  matters  that  might 
be  obscured  by  cross  examination,  I  want  to  ask  you  this. 
If  the  product  Dolcin  is  taken  as  directed,  would  all  the  sue- 
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cinate  contained  in  the  product  reach  the  general  circula¬ 
tion  and  body  tissues! 

•  ••••••••• 

The  Witness:  I  have  calculated  the  succinic  acid 

451  content  of  the  twelve  tablets  of  Dolcin  recommended 
daily,  I  believe  it  is.  I  found  that  the  total  for  the 

entire  period  of  the  day,  which  would  be  about  1.6  grams 
of  succinate.  I  believe  I  have  already  testified  as  to  the 
conversion  of  the  succinic  acid  to  glucose  and  so  forth. 

•  *•••#*•*• 

452  Mr.  Markel:  Let’s  dispose  of  that  now.  As  I  stated 
at  the  outset  when  I  objected  to  this  witness’  testi¬ 
mony,  it  did  not  seem  to  me  that  his  testimony  was  directed 
at  any  factual  allegations  charged  in  the  complaint,  to  be 
false  and  misleading  in  any  particular.  Therefore,  I  fail 
to  see  the  relevancy  of  this  testimony  to  any  issue  properly 
before  us.  As  I  said,  it  might  have  been  an  issue,  but  it  is 
not,  and  therefore,  I  move  to  strike  this  witness  ’  testimony. 

Trial  Examiner  Lipscomb:  Your  motion  for  the  striking 
of  this  witness’  testimony  after  being  duly  considered  is 
overruled. 

•  •••  •••••• 

457  Dr.  Irving  Graef, 

was  thereupon  called  as  a  witness  and,  having  been 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Callaway: 

Q.  Doctor,  will  you  give  your  name  and  address  for  the 
record,  please.  A.  Dr.  Irving  Graef,  office  address,  360  E. 
55th  Street.  __ 

Q.  In  New’  York~CityY~  A*  ies/Sew  iork  City: — .. 

Q.  You  are  an  M.D.,  is  that  right!  A.  Yes.  N. 

Q.^Yotrwill  be  offering-  testimony  as  an  expert  witness 
here  today,  and,  of  course,  the  Commission  is  interested  in 
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some  of  the  educational  qualifications  and  experience  of  an 
expert  witness,  in  that  it  may  have  some  bearing  on  the 
weight  to  be  given  as  to  the  opinions  of  an  expert.  Will 
you  please  state  for  us  your  educational  background, 
doctor?  A.  I  graduated  from  Cornell  University  in  1923, 
with  a  degree  of  Bachelor  of  Arts.  I  obtained  my  Doctor  of 
Medicine  degree  in  1926,  also  from  Cornell  Univer- 

458  sity.  Interne,  Medical  and  Surgical  Service,  Michael 
Reese  Hospital,  Chicago,  Illinois,  1926-1928.  Follow¬ 
ing  that,  I  spent  a  year  and  a  half  as  a  Fellow,  and  then 
Resident  in  Pathology  at  the  same  institution.  In  the  Fall 
of  1929,  I  came  to  New  York,  as  a  Fellow  in  medicine  work 
connected  with  rheumatic  fever,  on  the  Third  (N.Y.U.) 
Medical  Division  of  Bellevue  Hospital,  which  post  I  held 
until  1930,  that  is  January,  1930.  I  then  entered  upon  a 
Resident  in  Medicine  on  the  same  medical  service,  until  Feb¬ 
ruary,  1931.  I  was  then  appointed  Assistant  Pathologist 
to  Bellevue  Hospital,  and  I  served  in  that  capacity  from 
1931  to  1934.  In  that  same  period  from  1929  to  1934, 1  was 
successively  appointed  Assistant  in  Medicine,  Instructor 
in  Medicine,  and  Instructor  in  Pathology.  In  1934,  I  was 
appointed  Assistant  Professor  of  Pathology  in  New  York 
University  College  of  Medicine.  In  1936, 1  was  promoted  to 
Associate  Professor  of  Pathology  and  Assistant  Director  of 
Laboratory,  which  position  I  held  until  1941.  In  1941,  I 
was  appointed  Pathologist,  Bellevue  Hospital,  Third  Divi¬ 
sion.  I  resigned  those  positions  in  the  Spring,  1946,  and 
became  Assistant  Professor  of  Medicine,  engaged  in  the 
practice  of  medicine.  In  1946,  I  was  appointed  Associate 
Attending  Physician  for  the  Third  (N.Y.U.)  Medical  Divi¬ 
sion,  Goldwater  Memorial  Hospital,  engaged  upon  research 
into  arthritic  and  rheumatic  diseases.  I  was  appointed 
Attending  Physician,  United  States  Veterans  Administra¬ 
tion  Bronx  Hospital,  and  Adjunct  Physician,  Lenox 

459  Hill  Hospital.  Appointment  to  the  latter  two  posi¬ 
tions  came  in  1947.  I  have  been  appointed  Consultant 

Internalist  to  Monmouth  Memorial  Hospital,  Long  Branch, 


New  Jersey,  and  I  have  served  as  Consultant  to  the  National 
Defense  Research  Council  during  the  war. 

Would  you  like  note  of  my  military  service? 

Q.  Yes.  A.  I  entered  the  Armed  Forces  in  November  of 
1943.  I  was  in  a  special  unit  known  as  the  Chemical  Divi¬ 
sion  of  Chemical  Warfare  Service,  and  I  was  shortly  after¬ 
wards  appointed  as  Director  of  the  Medical  Research 
Laboratory  at  the  Dugway  Proving  Ground,  Utah.  I  served 
in  that  position  for  one  year,  and  was  then  transferred  to 
the  position  at  Edwart  of  Technical  Director,  Field  In¬ 
stallations,  Medical  Division  Chemical  Warfare  Service, 
and  served  in  that  capacity  until  my  discharge  on  January 
15,  1946. 

Q.  Have  you  covered  all  of  your  hospital  appointments, 
and  college  appointments?  A.  Yes,  sir. 

Q.  I  have  notice  here  of  your  connection  with  the  Russel 
Sage  Institute  of  Pathology.  Did  you  cite  that  or  not  ?  A. 
My  only  connection  with  Russel  Sage,  was  that  as  student, 
when  I  went  to  Cornell  University  Medical  School. 

Q.  Did  you  cover  your  work  with  the  Veterans?  A.  Yes, 
I  mentioned  that. 

460  Q.  Now,  doctor,  what  scientific  and  medical  so¬ 
cieties  are  you  a  member  of?  A.  Sigma  Xi;  Harvey 
Society;  American  Society  for  Experimental  Pathology, 
American  Association  of  Pathlogists  and  Bacteriologists ; 
Society  for  Experimental  Biology  and  Medicine ;  American 
Medical  Association ;  Medical  Society  of  the  County  of  New 
York;  Medical  Society  of  the  State  of  New  York;  Fellow 
of  the  New  York  Academy  of  Medicine;  Fellow,  American 
Society  of  Compensation  Medicine;  Member  of  the  New 
York  Hearst  Foundation;  Member  of  the  American  Heart 
Association,  and  I  am  a  Member  of  the  New  York  Patho¬ 
logical  Society.  I  am  a  Member  of  the  American  Association 
for  Advancement  of  Science,  and  an  Associate  Member  of 
the  American  College  of  Physicians.  I  am  also  a  Diplomate 
of  the  American  Board  of  Pathology. 

Q.  Doctor,  are  you  a  member  of  the  editorial  board  of  any 
scientific  magazine  or  anything  like  that?  A.  No,  sir. 
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Q.  Are  there  any  special  requirements  for  becoming  a 
member  of  the  Diplomate — do  I  have  that  wrong?  A.  You 
mean  a  Diplomate  of  the  American  Board  of  Pathology? 

Q.  Yes,  that  is  it.  A.  The  requirements  include  experi¬ 
ence,  training  and  qualifications  to  conduct  independently 
the  routine  and  research  functioning  of  the  laboratory 
in  pathological  and  diagnostic  experiments. 

461  Doctor,  have  you  written,  and  have  you  had  pub¬ 
lished  any  scientific  articles.  A.  Yes,  since  my  gradu¬ 
ation  from  medical  school,  I  have  had  published  forty-one 
articles. 

Q.  Do  you  have  a  list  of  those  articles  there,  with  the 
titles,  authors,  and  where  they  were  published?  A.  Yes, 
Ido. 

Mr.  Callaway :  I  would  like  to  offer  that  in  evidence.  May 
I  have  the  next  exhibit  number. 

Trial  Examiner  Lipscomb:  Commission’s  Exhibit  No.  41. 
Are  there  any  objections  to  that  going  into  evidence  Mr. 
Markel  ? 

Mr.  Markel:  I  have  no  objections. 

Trial  Examiner  Lipscomb:  Then  the  exhibit  will  be  re¬ 
ceived  in  evidence. 

(Commission’s  Exhibit  No.  41,  A,  B,  C,  was  received  in 
evidence.) 

By  Mr.  Callaway: 

Q.  Now,  doctor,  you  have  talked  some  about  pathology, 
just  tell  us  in  language  that  a  layman  can  understand,  what 
is  pathology?  A.  It  is  that  body  of  science,  or  I  should  say 
scientific  knowledge  concerned  with  the  abnormal  change  in 
tissue,  whether  in  man,  plant  or  animal. 

462  Doctor,  is  there  any  relationship  between  pathology 
and  faulty  metabolism?  A.  When  there  is  a  patho¬ 
logical  abnormal  change  in  the  affected  tissue  or  part  of  it. 

Q.  Doctor,  what,  if  anything,  is  the  importance  of  the 
knowledge  of  pathology  to  understanding  an  adequate  treat¬ 
ment  of  the  diseases  and  disorders  in  which  faulty  metab¬ 
olism  occurs?  A.  Pathology  is  one  of  the  foundation 
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sciences  in  our  knowledge  of  all  medicine.  It  usually  refers 
to  a  change  in  the  structure,  which  may  be  demonstrated 
by  one  of  several  means.  An  understanding  of  pathology  is 
essential  to  the  correct  diagnosis  of  ailments,  and  in  the 
correct  treatment  of  human  illness. 

Q.  Doctor,  do  you  have  many  patients,  whom  you  see  in 
private  practice,  and  clinically,  who  suffer  from  disease 
involving  faulty  metabolism?  A.  In  the  strict  sense  of  the 
word,  all  sick  people  have  faulty  metabolism  in  one  part 
or  another.  It  may  be  in  the  blood,  it  may  be  in  the  tissue, 
it  may  be  in  the  behavior  of  the  patient  or  it  may  be  in  the 
internal  gland. 

Q.  Over  how  long  a  period  have  you  been  engaged  in  the 
study  of  pathology,  doctor?  A.  About  twenty  two  years. 

Q.  Has  your  study  in  pathology  also  included  re- 
463  search  work  on  the  metabolic  process?  A.  The 
recognition  of  the  nature  of  the  metabolic  change  has 
not  been  the  keystone  in  the  study.  Some  of  my  studies 
and  investigations  have  been  concerned  with  the  behavior 
of  certain  diseases,  others  have  been  concerned  with  the 
mechanism  by  which  certain  changes  occur  in  certain  dis¬ 
eases.  My  earliest  work  was  in  the  observation  and  study 
of  rheumatic  fever,  and  the  incurrence  of  rheumatic  fever 
under  special  circumstances. 

Q.  Doctor,  is  there  a  class  of  chemical  compounds  known 
as  succinate?  A.  Yes. 

Q.  Does  calcium  succinate  belong  to  that  class.  A.  Cal¬ 
cium  succinate  ?  Yes. 

Q.  Have  any  of  your  investigations  been  concerned  with 
the  effect  of  succinate  on  metabolism?  A.  It  has.  In  the 
last  three  years,  under  my  direction  at  Goldwater  Memorial 
Hospital  we  have  made  a  complete  study  for  clinical  value 
on  disodium  succinate  and  the  possible  effects  in  a  variety 
of  conditions. 

Q.  Now%  doctor,  w’ould  there  be  any  reason  to  believe 
that  the  effects  obtained  with  calcium  succinate  w’ould  be 
any  different  from  those  obtained  with  disodium  succinate? 


170 


A.  No,  with  respect  to  a  succinate,  there  would  be  no  essen¬ 
tial  difference. 

464  Q.  Now,  this  research  work  you  talk  about,  would 
that  include  a  study  of  effects  in  both  patients  and  in 

animals?  A.  Yes,  it  did. 

Q.  Now,  you  previously  testified  about  your  service  as 
consultant  to  the  National  Defense  Research  Council,  what 
was  the  nature  of  your  work  with  them  ?  A.  I  was  a  mem¬ 
ber  of  a  group  at  New  York  University  concerned  with  the 
study  of  the  reaction  of  war  gases  and  certain  toxic  sub¬ 
stances. 

Q.  Did  that  work  have  anything  to  do  with  succinate? 
A.  No,  sir. 

Q.  Doctor,  were  you  awarded  the  Army  Commendation 
Ribbon  for  your  work  while  in  the  Army?  A.  I  was. 

Q.  Can  you  tell  us  for  what  particular  work  or  service 
that  was  given  to  you?  A.  One  was  for  the  organization 
and  direction  of  that  laboratory  in  Utah,  which  I  mentioned 
before.  It  had  to  be  organized  under  special  circumstances 
— there  were  no  facilities.  It  was  in  the  remotest  desert 
possible.  It  meant  building  it  up,  and  providing  everything 
that  was  required  for  the  installation  of  it.  Collecting  the 
personnel  and  planning  a  program  for  the  unit  that  was 
working  in  conjunction  with  the  Chemical  Warfare 

465  Service.  I  am  not  at  liberty  to  talk  freely  about  the 
nature  of  the  work. 

Q.  Doctor,  what  is  tissue  anoxia?  A.  It  represents  a 
situation  in  which  there  is  a  deficiency  of  oxygen  necessary 
for  tissue  metabolism. 

Q.  Then  tissue  anoxia  has  a  definite  relationship  to  tissue 
metabolism?  A.  Indeed,  it  does. 

Q.  Doctor,  what  is  your  opinion  as  to  whether  or  not  suc¬ 
cinate  will  prevent  tissue  anoxia? 

A.  Out  of  the  some  total  of  my  knowledge  and 

466  experience,  and  including  a  recent  clinical  animal 
test  with  sodium  succinate,  I  have  an  opinion  concern- 
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ing  succinate,  which  might  be  summed  up  by  saying,  that 
I  think  the  action  of  succinate  in  relieving  or  modifying 
tissue  anoxia  has  not  been  established  firmly.  There  is  much 
evidence  on  this  point.  There  are  also  claims  in  the  litera¬ 
ture  of  a  beneficial  action  under  certain  circumstances,  and 
these  reports  are  also  contradicted.  From  the  standpoint 
of  our  own  experience  in  the  clinic,  in  administering  suc¬ 
cinate  to  patients,  we  have  reason  to  think  that  it  does  not 
relieve  tissue  anoxia  in  human  beings  under  the  circum¬ 
stances  which  we  used  the  disodium  salt  or  succinic  acid. 

Q.  Doctor,  would  it  be  repeating  to  ask  you  what  is  your 
opinion  as  to  whether  or  not  succinate  will  correct  or  restore 
to  normal  an  impaired  or  depressed  tissue  metabolism?  A. 
Let  me  clear  that  up. 

Q.  Have  you  covered  that  or  not?  A.  In  my  opinion, 
and  I  base  this  on  my  experience,  there  is  no  reason  to 
think  that  succinate,  under  the  conditions  which  we  gave  it, 
would  relieve  tissue  anoxia.  In  fact,  I  have  reason  to  think 
it  might  even  increase  it  or  be  harmful. 

Q.  Doctor,  what  is  your  opinion  as  to  "whether  or  not  suc¬ 
cinate  would  have  any  therapeutic  effect  on  the  underlying 
cause  or  course  of  any  human  disease  or  disorder?  A.  That 
is  an  encyclopedia  question. 

467  Q.  Well,  would  you  prefer  to  break  it  up  in  so  far 
as  dealing  with  your  answer? 

•  ••••••••• 

Trial  Examiner  Lipscomb :  Objection  overruled.  The  doc¬ 
tor  may  answer  the  question  to  the  best  of  his  ability.  A. 
I  would  like  to  answer  the  question  with  a  general  state¬ 
ment  concerning  my  knowledge  and  opinion  of  succinate, 
which  may  provide  information  for  everyone  concerned. 

I  became  interested  in  succinate  when  I  read  of  its  alleged 
therapeutic  effectiveness  in  the  relief  of  barbituate  poison¬ 
ing.  About  three  years  ago  I  became  acquainted  with  some 
work  by  Proger  contending  that  anoxia  in  dog,  including 
alleged  anoxia  effect  in  the  heart,  might  be  relieved  by  the 
administration  of  succinate,  and  because  anoxia  is  a  com- 


mon  basic  symptom  in  many  diseases  in  man,  and  especially 
in  diseases  of  the  circulation,  I  wanted  to  find  out 

468  whether  or  not  the  administration  of  succinate  could 
relieve  anoxia,  and  thus  the  symptoms  due  to 

diminished  blood  supply,  which  are  found  in  such  conditions 
as  coronary  arteriosclerosis  or  peripheral  arterioclerosis  of 
the  extremities,  or  in  conditions  of  chronic  tissue  anoxia,  as 
in  a  medical  disc  called  corpulmonale,  in  which  there  is  a 
deficient  oxygen  of  the  blood.  I  also  wanted  to  see  if  the 
administration  of  succinate  could  improve  muscle  per¬ 
formance  in  man  under  a  variety  of  circumstances.  With 
the  aid  and  support  of  the  manufacturers  of  disodium  suc¬ 
cinate,  a  young  colleague  of  mine  at  Gold'water  Memorial 
Hospital,  and  I,  engaged  upon  a  two  year  research  program 
evaluating  this  drug  in  man,  because  the  experiment  work 
as  studied  in  the  literature  seemed  to  be  suggestive  in  sup¬ 
port  of  the  usefulness  of  this  substance.  I  can  summarize 
our  results,  which  are  in  the  Annals  of  International  Medi¬ 
cine  and  Science,  a  copy  of  which  I  have  before  me,  by 
reading  our  conclusions  without  additional  details,  unless 
I  am  requested  to  do  so.  Our  conclusions  were  that  disodium 
succinate  had  some  anti  barbituate  action.  It  was  without 
analeptic  effect  in  two  instances  of  deep  prolonged  barbi¬ 
tuate  common  in  man. 

Q.  Can  you  explain  what  analeptic  means?  A.  Analeptic 
means  to  restore  or  overcome  the  depressive  sedative,  nar¬ 
cotic  or  hypnotic  action  of  a  drug.  Secondly,  save  for  the 
bluish  area  of  the  skin  it  has  no  significance.  Third, 

469  if  disodium  succinate  acts  as  a  catalyst  in  increasing 
arteriovenous  oxygen,  such  is  not  manifest  in  increas¬ 
ing  work  performance,  or  in  preventing  the  electrocardio¬ 
graphic  change  in  anoxia.  Fourth,  disodium  succinate 
should  be  used  with  caution  whenever  there  is  a  history 
or  evidence  of  heart  disease.  Fifth,  Monosodium  succinate 
is  more  toxic  than  disodium,  and  as  a  result  of  the  toxicity 
clinical  study  was  excluded.  Those  are  our  conclusions  and 
theory  based  upon  the  use  of  disodium  under  a  variety  of 
conditions  in  man,  and  some  toxicity  tests  in  animals.  We 


have  given  that  substance  intravenously  in  man  three 
hundred  times,  and  we  have  had  three  significant  adverse 
results.  The  adverse  results  include  one  death  after  the 
administration  of  a  third  of  a  gram  of  disodium  succinate 
intravenously  in  a  patient  who  had  an  old  myocardial 
infarct,  which  is  a  scar  associated  with  coronary  occlusion. 
In  the  second  patient  after  the  injection  of  disodium  suc¬ 
cinate — ten  minutes  after  the  injection,  she  developed  a 
myocardial  injury.  The  third  patient  with  rheumatoid 
arthritis,  developed  evidence  of  beginning  left  ventricle 
heart  failure  following  the  administration  of  four  grams  of 
disodium  succinate  in  a  short  period  of  time.  This  was 
breached  and  cleared  up  in  a  short  time. 

I  think  you  should  be  aware  of  a  recent  unfavorable  re¬ 
port  of  disodium  succinate,  when  given  intravenously,  which 
appeared  in  the  Annals  of  International  Medicine  for 
470  February,  in  which  a  patient  developed  anginal  syn¬ 
drome  in  a  fashion  similar  to  one  of  the  cases  we 
observed. 

Mr.  Markel:  Could  I  have  that  paper!  (Witness  hands 
paper  he  was  reading  from  to  Mr.  Markel.) 

By  Mr.  Callaway: 

Q.  Tell  us  what  anginal  means!  A.  It  is  a  clinical  event 
in  which  a  patient  experiences  pain  usually  in  the  heart,  in 
one  or  more  patterns.  It  may  be  also  pain  in  the  chest,  and 
is  associated  with  change  in  color  apprehension,  fear  of  im¬ 
pending  accident,  or  even  fear  of  death,  and  may  have 
electrocardiographic  evidence  associated  with  it.  The  latter 
is  not  necessarily  present,  but  it  is  generally  attributed  to 
the  reduction  in  the  coronary  blood  supply  or  myocardial 
blood  supply. 

Q.  Now,  in  reduction  of  blood  supply,  do  you  get  reduc¬ 
tion  of  oxygen.  A.  Indeed  you  do. 

Q.  Now,  you  talk  about  the  administration  of  succinate 
intravenously,  doctor,  have  you  ever  given  it  by  way  of 
mouth!  A.  No,  sir. 


Q.  Why  not?  A.  Because  it  will  not  get  into  the  peri- 
feral  circulation. 

Q.  Explain  that?  A.  The  succinate  is  converted  to  glu¬ 
cose  in  the  ordinary  cycle  of  glucose  formation  and  stor¬ 
age  in  the  liver,  because  the  succinate  when  taken 

471  bv  mouth  would  be  absorbed  in  the  intestinal  tract. 
There  is  no  reason  to  expect  it  to  bypass  the  liver 

under  ordinarv  circumstances. 

Q.  You  mean  to  say  by  that,  that  succinate  taken  by 
mouth  would  not  get  into  the  blood  stream?  A.  As  such — 
bevond  the  liver  that  is. 

Q.  Now,  in  answer  to  my  question  as  to  your  opinion,  as 
to  whether  or  not  succinate  would  have  any  therapeutic 
effects  on  the  underlying  cause  or  course  of  any  human 
disease  or  disorder.  You  gave  your  opinion  based  on  your 
experience  with  succinate,  as  represented  by  the  paper, 
which  you  have  just  read  from,  is  that  correct?  A.  That  is 
my  direct  experience  with  it.  My  knowledge  of  it  goes  back 
to  include  the  study  of  the  reports  of  the  use,  and  particu¬ 
larly  about  the  knowledge  of  the  experimental  work  done 
with  it  during  the  war  in  the  study  of  shock.  Particularly 
those  records  from  Yale. 

Q.  What  is  your  opinion  as  to  whether  or  not  it  has  any 
beneficial  therapeutic  effects  on  the  underlying  cause  or 
course  of  any  human  illness,  disease,  or  disorder?  Can  you 
just  give  us  a  direct  opinion  and  answer  to  that  question? 
A.  I  think  the  evidence  of  its  having  a  beneficial  effect,  is 
very  dubious,  at  best.  I  know  the  work  of  Barrett  quite 
well,  and  I  think  his  work  is  open  to  question,  that  is 

472  his  work  on  analeptic  sodium  pentathol. 

Q.  Now,  doctor,  have  you  seen  the  formula  for  the 
product  “Dolcin”,  and  have  you  read  the  directions  for  use? 
I  hand  you  a  copy  of  the  complaint,  which  sets  forth  the 
formula  and  the  directions  for  use.  Are  you  familiar  with 
that,  doctor?  Have  you  read  it?  A.  Yes,  sir. 

Q.  Doctor,  will  you  please  give  us  your  opinion  as  to 
whether  or  not  “Dolcin”,  if  taken  as  directed,  will  give  a 
patient  any  benefit  over  and  above  those  obtained  from 
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aspirin?  I  mean  by  that,  would  the  patient  get  any  more 
relief  or  benefit  from  taking  “Dolcm”,  as  directed,  than 
he  would  if  he  had  taken  the  same  amount  of  aspirin,  that 
is  contained  in  the  number  of  “Dolcm”  tablets? 

Mr.  Market:  I  object  to  that.  Of  course,  it  is  highly  lead¬ 
ing  whenever  you  have  to  rephrase  a  question,  to  explain 
what  you  mean  by  it.  I  also  think  that  the  doctor  before  he 
asks,  I  mean  answers  that  question,  should  know  the  pur¬ 
poses  for  which  the  drug  is  recommended,  and  I  think  the 
question  should  be  restricted  to  that  purpose.  The  question 
is  wholly  outside  of  the  scope  of  the  issues  in  this  complaint. 

Mr.  Callaway:  Well,  you  can  ask  any  questions  you  want 
on  that  on  cross  examination. 

Mr.  Markel:  Well,  at  this  point  I  would  just  like  to  ask 
the  doctor  a  few  qualifying  questions,  that  is  with  the 
473  permission  of  the  Examiner.  Since  that  type  of  ques¬ 
tion  asked  the  witness  is  entirely  too  broad,  I  would 
like  to  put  a  couple  of  questions  to  the  witness  to  see  if  he 
is  qualified  to  answer  such  a  question. 

Trial  Examiner  Lipscomb:  We  will  indulge  in  your  few 
questions. 

By  Mr.  Markel: 

Q.  Have  you  ever  done  any  work  with  calcium  succinate, 
and  aspirin  in  combination?  A.  No. 

Q.  Have  you  ever  tested  the  effect  of  it  in  the  alleviation 
of  pain  in  arthritis  ?  A.  No,  sir. 

Mr.  Markel :  I  object  to  the  question. 

Mr.  Callaway:  Well,  he  said  he  has  done  work  with 
sodium  succinate,  and  there  is  no  reason  to  believe  that  the 
sodium  succinate  would  act  any  differently  than  the  calcium 
succinate. 

Trial  Examiner  Lipscomb :  You  objected  to  the  question 
on  the  ground  that  it  was  leading. 

Mr.  Markel:  On  the  ground  that  this  witness  is  not 
qualified  to  express  an  opinion  on  this  product  as  subject  to 
the  complaint  here. 


176 


Trial  Examiner  Lipscomb:  Objection  overruled.  Doctor, 
you  may  answer. 

474  Mr.  Markel:  Exception. 

The  Witness :  May  I  have  the  question  again. 

Mr.  Callaway:  I  will  ask  the  question  again.  Q.  Doctor, 
will  you  give  us  your  opinion  as  to  whether  or  not  “Dolcin”, 
if  taken  as  directed,  will  give  a  patient  any  benefit  over 
and  above  those  obtained  from  aspirin  alone?  By  that  I 
mean,  would  the  patient  obtain  any  more  benefit  from 
“Dolcin”,  as  directed,  then  he  would  if  he  had  taken  the 
same  amount  of  aspirin,  that  is  contained  in  the  number  of 
“Dolcin”  tablets  taken? 

Mr.  Markel:  I  object  on  the  further  ground,  that  that 
is  not  in  issue  in  this  proceeding  at  all. 

Trial  Examiner  Lipscomb:  Objection  overruled.  The 
witness  may  answer. 

A.  I  know  of  no  reason  for  this  preparation  to  have  any 
effect  over  and  beyond  a  beneficial  effect  that  would  be  ob¬ 
tained  from  the  aspirin  content  in  it. 

Q.  Doctor,  in  your  opinion,  will  “Dolcin”,  taken  as  di¬ 
rected,  have  a  beneficial  effect  on  underlying  causes  of  any 
kind  of  arthritis  or  rheumatism,  or  any  kind  of  related  con¬ 
dition,  such  as  sciatica,  fibrositis,  lumbago  and  bursitis  in 
their  course  or  duration. 

Mr.  Markel:  I  object  to  that  on  the  ground  that  none  of 
the  exhibits  in  evidence  contain  such  claims. 

Mr.  Callaway:  I  don’t  see  that  that  is  any  basis 

475  for  objection. 

Trial  Examiner  Lipscomb :  Objection  is  overruled. 

A.  There  is  nothing  in  aspirin  or  in  succinate,  or  in  so  far 
as  I  know  in  combination,  that  will  influence  the  course  or 
j  alleviate  the  course  and  cause  of  any  of  the  disorders  you 
mentioned,  since  the  cause  of  these  disorders  is  unknown, 
and  since  the  use  of  salicylate  is  regarded  as  only  palliative 
and  not  curative.  There  is  no  rational  basis  for  expecting 
aspirin  or  succinate,  or  their  combination  to  attack  the 
cause.  There  is  plenty  of  evidence  that  the  administration 


of  salicylate  in  any  form  may  mislead  the  patient  and  lead 
to  further  complications. 

•  *••*••••• 

476  Q.  Doctor,  would  you  like  to  discuss  that  subject 
any  further?  A.  Well,  I  would  like  to  emphasize  the 

point  I  made  with  respect  to  the  danger  of  using  a  drug, 
which  is  only  palliative  and  not  curative.  The  situation  with 
respect  to  the  use  of  salicylate  includes  a  danger  in  the  use, 
which  requires  continued  medical  awareness  and  caution. 
Salicylate  is  not  a  harmless  substance  in  itself.  Its  uncon¬ 
trollable  use  has  been  shown  to  influence  the  clotting  mech¬ 
anism  of  the  blood,  and  to  reduce  the  manufacture  of  pro¬ 
thrombin  in  the  liver.  The  present  excitement  and  enthusi¬ 
asm  about  new  hormones  in  the  treatment  of  these  diseases, 
is  evidence,  I  think,  leading  to  belief  that  for  the  first  time 
we  have  agents  capable  of  inducing  a  remission  in  these  dis¬ 
eases,  which  has  never  been  known  before.  Our  new 
observations  do  not  change  the  fact  that  there  is  intense 
interest  in  all  rheumatic  changes,  concerning  the  potential 
curative  benefits  of  these  new  agents. 

Q.  What  are  these  new  agents  you  are  talking  about?  A. 
I  am  talking  about  Cortisone  and  acth. 

Q.  Xow,  does  the  preparation  “Dolcin”  have  either  of 
those  new  drugs  in  it,  doctor? 

477  Mr.  Markel:  I  will  so  stipulate. 

The  Witness:  May  I  have  that  question  again, 

please? 

Trial  Examiner  Lipscomb:  Will  the  reporter  read  the 
question. 

(Pending  question  read  by  reporter.) 

A.  I  know  of  nobody  anywhere  who  would  knowingly  seek 
an  aspirin  containing  a  preparation  as  compared  with 
cortisone,  if  he  were  suffering  from  severe  rheumatory  or 
rheumatic  fever. 
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478  Cross  Examination 

By  Mr.  Market: 

Q.  Dr.  Graef,  in  giving  your  qualifications,  I  think  it  ap¬ 
pears  that  you  qualify  as  a  pathologist,  is  that  right.  A. 
Pathologist,  and  internalist  doing  internal  medicine. 

Q.  Doing  internal  medicine.  How  long  have  you  been 
practicing  internal  medicine?  A.  Exclusively,  for  the  past 
four  years. 

Q.  For  the  past  four  years?  A.  Yes. 

Q.  You  are  not  certified  as  a  specialist  then  in  the  field  of 
internal  medicine?  A.  No. 

Q.  You  are  not  a  diplomate?  A.  Not  of  the  American 
Board  of  Internal  Medicine,  no. 

Q.  Now  you  said,  referring  to  the  literature,  that  there 
was  in  the  literature  an  expression  of  mixed  opinions  as 
to  the  value  of  succinate  for  all  sorts  of  diseases?  A.  Yes. 

Q.  And  you  had  reference  there  to  the  whole  broad  field 
which  Mr.  Callaway  questioned — all  ailments?  A.  Yes. 

Q.  You  emphasized  several  times — you  qualified 

479  your  answers — or  shall  I  say,  gave  emphasis  by 
qualification  that  on  the  condition  of  your  experi¬ 
ments,  these  things  were  shown.  Are  you  prepared  to  say 
that  your  experiment  successfully  refutes  all  the  literature 
to  which  you  alluded?  A.  That  question  is  too  broad  for 
me  to  answer  categorically.  The  experiments  which  we 
conducted  are  chiefly  defined  in  that  paper. 

Q.  We  will  go  into  the  paper  a  little  later.  A.  I  need 
access  to  that  paper  if  I  am  to  be  questioned  about  any  one 
category  or  abnormality  or  disease  which  we  investigated. 

Q.  Well,  I  take  it  that  you  would  want  to  restrict  your¬ 
self  to  what  is  stated  in  that  paper,  is  that  right?  A.  No, 
sir. 

Q.  You  would  not?  A.  No,  sir.  I  think  I  am  familiar 
enough  with  the  state  of  the  evidence,  both  clinical  and 
experimental,  to  re-assert  any  original  opinion.  There  is 
considerable  doubt  in  my  mind  about  the  efficacy  of  suc¬ 
cinate  when  given  intravenously  in  a  variety  of  conditions 
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of  tissue  anoxia  or  disturbed  metabolism;  and  a  very  firm 
opinion  in  my  mind  that  it  cannot  be  effective  when  given 
orally. 

Q.  And  there  is  considerable  contrary  opinion  in  the 
literature?  A.  There  is  contrary  opinion.  I  would 

480  not  qualify  it  as  considerable  or  inconsiderable. 

Q.  Very  well.  Now,  you  stress  considerably  the 
fact  that  your  opinions  are  based  on  the  literature,  am  I 
correct  in  that — that  you  stressed  that  time  and  again?  A. 
My  opinion  is  based  on  the  sum  total  of  my  knowledge  and 
experience.  I  couldn’t  say  what  proportion  was  based  on 
reading,  on  hearsay,  on  experimental  tests,  or  intimate 
association  with  people  working  with  these  compounds  or 
related  compounds. 

Q.  But  the  source  of  your  knowledge  includes  medical 
literature?  A.  Yes,  sir. 

Q.  You  mentioned  “hearsay”.  What  do  you  mean  by 
that  as  a  source  of  knowledge  to  form  your  basis  of  opinion. 
A.  Well,  I  have  many  conversations  with  the  medical  staff 
of  Brewer  and  Company,  manufacturers  of  disodium  suc¬ 
cinate  and  we  discuss  observations  made  in  Proger’s  clinic, 
or  Barretts,  and  either  of  those  would  be  hearsay.  I  have 
had  conversations  with  Barrett  without  seeing  his  patients, 
and  so  forth. 

Q.  Now,  all  of  those  sources  of  information  were  in¬ 
cluded  in  formulating  your  own  answer  as  to  the  efficacy 
or  therapeutic  value,  whatever  it  might  be?  A.  Yes.  It 
enters  into  my  opinion. 

Q.  Isn’t  it  a  fact  that  is  the  way  doctors  arrive  at  a  con¬ 
clusion  as  to  whether  a  certain  preparation  has  any  value 
for  a  certain  purpose?  A.  Would  you  restate  that, 

481  please. 

Q.  Isn’t  that  generally  the  manner  in  which  a  pro¬ 
fessional  man,  even  outside  of  medicine  but  doctors  in  par¬ 
ticular,  arrives  at  an  opinion  as  to  whether  a  specific  prep¬ 
aration  under  consideration  is  efficacious  for  a  certain 
purpose?  A.  I  cannot  undertake  to  speak  for  others. 
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Q.  How  do  you  do  it!  Speak  for  yourself.  A.  I  was 
seeking  to  find  an  agent  to  alleviate  tissue  anoxia  and  "we 
worked  with  sodium  succinate  and  got  effective  results. 

Q.  Well,  how  did  you  get  started  with  sodium  succinate  in 
the  first  place!  A.  Well,  at  the  time,  I  read  the  report  of 
Barrett’s  successful  analeptic  action  on  succinate  in  barbi- 
tuate  anesthesia  or  coma,  and  also  Proger’s  report  of  the 
allegedly  effective  action  of  succinate  in  overcoming  what 
appeared  to  be  anoxia  in  dogs. 

Q.  Well,  it  was  the  literature  then?  A.  Yes.  That  was 
how  I  got  interested  in  this  problem. 

Q.  Now,  you  did  say,  in  your  article,  I  think,  that  suc¬ 
cinate  has  some  anti-barbituate  action!  A.  It  appears  to 
have  some,  that  is  right. 

Q.  You  said  that  sodium  succinate  differs  from  am¬ 
monium  succinate!  A.  Yes. 

Q.  Is  that  right?  A.  Yes. 

482  Q.  You  say  that?  A.  Yes. 

Q.  Wouldn’t  it  also  differ  from  calcium  succinate? 
A.  No  doubt. 

Q.  How  can  you  say,  then,  that  sodium  succinate  with 
certainty  will  have  the  same  effects  in  every  respect  as  cal¬ 
cium  succinate  or  vice  versa?  A.  I  didn’t  say  that  the  suc¬ 
cinic  acid  radical,  regardless  of  the  combination,  would  act 
the  same.  There  is  no  reason  to  expect  different  associations 
and  separations  in  the  formulation  of  the  succinic  acid 
except  insofar  as  the  content,  nor  insofar  as  the  total 
content  of  the  succinic  acid  radical  varied. 

Q.  I  take  it  that  there  is  a  breakup  in  the  system  of  the 
radicals?  A.  The  succinic  acid  radical  would  be  the  same 
after  break-up  when  it  is  formed  by  an  association  of  the 
salt. 

Q.  Now,  you  mentioned  your  unfavorable  reports  and  you 
referred  to  the  February,  1950  issue  of  the  Annals  of  Inter¬ 
nal  Medicine.  Is  it  not  true  that  in  this  article  the  condition 
for  which  the  succinate  was  given,  namely,  cramps  in  the 
leg  on  walking,  was  greatly  improved  after  succinate  was 
given?  A.  That  is  the  statement  made  in  the  article. 
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Q.  And  that  is  so  stated  by  the  author  in  that 

483  article?  A.  Yes. 

Q.  You  mentioned  three  unfavorable  reactions. 

That  was  out  of  how  many  injections  ?  A.  Three 

hundred. 

Q.  Three  hundred.  Were  all  those  injections  intra- 
vaneously?  A.  Yes. 

Q.  Well,  now,  isn’t  it  quite  possible  to  produce  adverse 
effects,  including  death,  with  injections  by  intravenous,  how¬ 
ever  innoxious  they  might  be  otherwise?  A.  It  is  possible. 

Q.  You  never  drew  conclusions  as  to  the  safety  of  a  drug 
recommended  for  administration  by  intravenous  injection, 
did  you?  A.  The  word  “never” - 

Q.  I  am  sorry,  you  are  right  about  that.  I  will  withdraw 
the  word  “never”  because  one  does  sometimes  determine 
toxicity  by  intravenous  injection.  A.  Indeed.  To  be  cer¬ 
tain  of  toxicity,  it  is  the  route  of  preference  in  order  to 
determine  the  original  toxic  dose.  Modern  pharmacology 
and  modern  toxicology  requires  the  calculation  of  effective 
or  lethal  doses  based  upon  a  multiplicity  of  experiments  in 
which  the  average  result  is  obtained. 

Q.  But  you  would  not,  in  this  case,  say  that  there  would 
be  any  favorable  results  following  from  oral  adminis- 

484  tration  of  succinate?  A.  No,  I  don’t  think  so.  I 
have  no  reason  to  think  that  the  oral  administration 

of  succinate  could  do  that. 

Mr.  Callaway:  Could  do  what? 

A.  Could  produce  that  lethal  action.  I  would  like  to  add 
a  word  about  the  fatality  found  in  injections  of  so  small  a 
quantity  of  succinate.  The  same  patient  had  had  multiple 
previous  intravenous  injections  or  needle  punctures,  vein 
punctures,  before  without  any  untoward  effect. 

Q.  Then  it  could  be  possible  that  there  could  be  an  exist¬ 
ing  condition  at  this  time,  and  it  could  happen  that  the 
condition  of  the  blood  happens  to  be  different  on  one  occa¬ 
sion  than  on  another?  A.  It  is  a  possibility. 

Q.  Well,  on  the  subject  of  what  I  have  just  discussed, 
intravenous  injections,  is  not  true  that  untoward  reactions, 
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even  fatal  reactions,  can  occur  with  intravenous  administra¬ 
tion  of  almost  any  therapeutic  agent  such  as  aminophyllin 
or  mercurial  diuretics?  A.  Certainly. 

Q.  Now,  you  have  investigated  the  effect  of  substances  on 
prothrombin?  A.  At  times. 

Q.  Yes,  and  the  alleviation  of  depression  by  salicylates. 
Have  you  had  occasion  to  study  that?  A.  I  have  seen 
such  studies. 

485  Have  you,  yourself,  ever  undertaken  any  experi¬ 
ments  to  study  the  effect  of  any  such  agents?  A.  Hr. 

Shepard  Shapiro,  one  of  my  associates  at  the  Goldwater 
Memorial  Hospital  and  one  of  the  authorities  on  blood  clot¬ 
ting  mechanism,  has,  over  a  period  of  years,  been  studying 
the  various  factors  influencing  the  manufacture  of  pro¬ 
thrombin.  During  my  association  with  him,  I  have  seen  the 
results  of  the  effects  of  administration  of  salicylates  in 
prothrombin.  These  findings  were  obtained  on  patients  in 
our  wards  at  the  Goldwater  Memorial  Hospital.  I  did  not 
conduct  these  experiments  myself  but  I  have  seen  the  results 
of  them  and  I  am  familiar  with  them.  I  have  seen  the  results 
of  the  effects  of  administration  of  salicylates  in  lowering 
the  prothrombin  time. 

Q.  You  said  there  is  a  lowering?  A.  There  is  no  ques¬ 
tion  about  it.  The  consistent  inhibition  of  prothrombin 

under  certain  conditions  of  salicylates  administration - 

Q.  In  your  paper  you  state  that  the  analeptic  action  was 
not  had  in  half  the  cases.  Does  this  mean  that  there  was  a 
stimulatory  effect  similar  to  that  reported  by  Dr.  Barrett? 
A.  It  resembles  the  stimulatory  effect  reported  by  Barrett. 
In  no  instance  did  we  have  the  complete  analeptic  action 
which  we  had  been  led  to  expect.  When  we  used  sodium 
amytal  as  the  barbituate,  we  did  not  receive  the  corn- 

486  plete  analeptic  action.  Barrett’s  experiments  in  man 
and  in  animals  covered  a  wider  variety  of  barbi- 

tuates. 

Q.  In  your  article,  you  further  stated  that  lactic  acid 
production  after  exercise  was  reduced  in  six  out  of  twelve 
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patients  when  succinate  was  given  before  exercise?  A. 
Yes. 

Q.  That  is  correct,  isn’t  it?  A.  That  is  correct. 

Q.  Is  such  a  result  not  generally  regarded  as  beneficial? 
A.  It  is,  but  the  other  six  patients  did  not  have  the  beneficial 
results. 

Q.  Well,  now,  without  wishing  to  open  up  the  very  thing 
that  I  objected  to — in  your  dissertation  about  salicylates,  in 
particular,  aspirin,  do  you  mean  to  recommend  here  that  it 
is  your  opinion  that  aspirin  tablets  should  be  sold  by  pre¬ 
scription?  A.  From  the  standpoint  of  the  best  public 
interest,  I  think  it  would  be  best  if  all  salicylate  prepara¬ 
tions  were  prescribed,  and  by  prescription  I  mean  controlled 
by  someone  who  is  aware  of  the  danger  inherent  in  the 
uncontrolled  use  of  such  preparation. 

Q.  Well,  aspirin  tablets  are  pure  acetylsalicylic  acid  and 
that  would  include  that?  A.  Yes. 

Mr.  Markel :  I  beg  your  indulgence  for  a  moment. 

Trial  Examiner  Lipscomb:  All  right. 

487  (Off  the  record  discussion.) 

Q.  Do  you  consider  the  depression  of  blood  pro¬ 
thrombin  a  serious  hazard  of  aspirin?  A.  Under  certain 
conditions,  it  is  a  serious  hazard.  In  the  presence  of  liver 
diseases,  it  is  a  danger  to  the  life  of  a  patient  to  give  aspirin. 

Q.  At  what  level — any  level?  A.  That  has  not  been  deter¬ 
mined.  We  have  seen  fatal  hemorrhages  attributable  to  the 
lowering  of  the  prothrombin  time  in  patients  who  were 
given  salicylate  in  the  course  of  their  rheumatic  diseases. 

Q.  Well,  if  you  could  have  introduced  an  agent  that  would 
have  had  the  effect  of  preventing  the  lowering  of  pro¬ 
thrombin  time,  that  would  have  been  desirable  and  benefi¬ 
cial,  would  it  not?  A.  Indeed,  as  soon  as  the  hemorrhagic 
phenomena  is  present,  I  think  every  alert  physician  gives 
such  agents.  I  am  compelled  in  this  answer  to  make  clear 
that  I  am  aware  of  the  fact  that  these  phenomena  occur 
often  without  the  knowledge  of  the  physician,  as  well  as 
most  of  the  public.  Pharmaceutical  houses  should  learn 
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the  danger,  and  patients  and  doctors  must  also  be  aware 
of  it.  The  editorials  in  the  Journal  of  the  A.M.A. — in  the 
last  two  years  I  think  there  were  at  least  two  and  perhaps 
three,  warn  physicians  about  the  dangers  of  uncontrolled 
salicylates,  thereby  recognizing,  of  course,  that  mas- 

488  sive  doses  are  more  likely  to  do  this  than  small  doses. 
The  question  of  wisdom  in  the  use  of  these  substances 

must  take  into  account  human  fallibility.-  The  average 
human  being  operates  on  a  simple  rule  of  arithmetic ;  if  two 
tablets  are  good,  then  two  times  two  are  to  be  twice  as  good. 
The  free  use  of  salicylate,  in  my  experience — and  I  have 
seen  individuals  who  go  to  the  point  of  taking  sixteen  tablets 
of  aspirin  per  day,  week  in  and  week  out,  on  the  ground  that 
aspirin  is  utterly  safe.  Well,  that  is  pure  nonsense — aspirin 
is  not  safe.  Under  certain  circumstances,  any  chemical  sub¬ 
stance  employed  and  introduced  into  the  blood  is  going  to 
be  dangerous. 

Q.  When  you  say  that  aspirin  is  not  safe,  you  mean  under 
certain  circumstances?  A.  Certainly.  Under  conditions 
that  permit  it  to  be  dangerous.  It  ought  to  be  mentioned 
that  it  has  recently  been  shown  that  salicylate  may  inhibit 
antibody  production.  Antibody  production  is  essential  in 
the  course  of  development  of  immunity  and  we  have  to  be 
aware  of  what  we  are  doing  when  we  let  these  substances  get 
into  the  hands  of  the  public  without  control. 

Q.  Are  you  acquainted  w’ith  Dr.  Russell  L.  Cecil?  A. 
Yes,  indeed. 

Q.  What  is  your  personal  opinion  of  him  as  an 

489  expert  in  his  field?  A.  I  think  he  is  an  expert  in  his 
field. 

Q.  What  field  is  that?  A.  Internal  medicine,  particu¬ 
larly  rheumatic  diseases  and  pneumonia. 

Q.  Is  he - 

Mr.  Callaway:  Do  you  want  to  see  this  affidavit  from  Dr. 
Cecil? 

Q.  Is  he  highly  regarded  by  professionals?  A.  He  is 
highly  regarded  by  professional  men. 
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Mr.  Markel:  May  I  have  your  indulgence?  I  am  very 
much  interested  in  this  affidavit  because  it  may  save  a  lot 
of  time.  This  has  a  bearing  on  my  cross  examination.  May 
we  go  off  the  record? 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Off  the  record  discussion  was  held.) 

Q.  Are  you  familiar  with  any  articles  that  he  has  written? 
A.  Dr.  Cecil? 

Q.  Yes.  A.  Yes,  I  am. 

Q.  Are  you  acquainted  with  the  levels  which  he  recom¬ 
mends  for  use  in  the  treatment  of  rheumatoid  arthritis? 
A.  I  couldn’t  give  you  the  exact  level  now.  I  have  a  general 
idea.  May  I  make  a  statement  as  to  my  opinion  of  levels  of 
salicylates  ? 

Q.  Recommended  by  Dr.  Cecil?  A.  May  I  make 
490  a  general  statement  in  connection  with  your  point  of 
levels? 

Q.  Yes.  A.  I  think - 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Off  the  record  discussion  was  held.) 

A.  I  do  not  know  the  exact  level.  / 

Q.  Well,  do  you  agree  or  disagree  with  this  statement 
made  by  Dr.  Cecil? 

Mr.  Callaway:  Just  a  minute.  If  your  Honor  please,  that 
is  the  same  thing  he  was  trying  to  do  yesterday,  trying  to 
take  statements  from  articles — out  of  context — in  which 
they  may  mean  one  thing  in  the  context  and  may  mean  some¬ 
thing  else  when  taken  out  of  the  context  and  asked  the 
doctor.  I  don’t  think  he  has  a  right  to  ask  this  doctor 
whether  he  agrees  or  disagrees  with  anything — simply  by 
reading  it — that  any  other  doctor  has  written.  If  he  wants 
to  get  that  doctor’s  testimony  in  evidence,  he  should  call  him. 
I  would  be  glad  if  he  would.  I  object  to  such  a  question. 

Trial  Examiner  Lipscomb :  The  objection  is  sustained. 

Mr.  Markel:  I  think  the  article  has  already  been  iden¬ 
tified.  It  is  *  ‘The  Treatment  of  Rheumatoid  Arthritis” 
which  we  discussed  yesterday  and  I  would  like  to  have  this 
marked  for  identification. 
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Trial  Examiner  Lipscomb:  It  shall  be  marked  as 

491  Respondent’s  Exhibit  No.  1  for  identification. 

(Respondent’s  Exhibit  No.  1  was  marked  for 
identification.) 

Mr.  Markel:  You  sustained  my  objection? 

Trial  Examiner  Lipscomb:  Yes. 

Mr.  Markel:  Mr.  Examiner,  I  would  like  to  have  further 
identified  another  article  by  the  same  author  as  Exhibit 
No.  2. 

Trial  Examiner  Lipscomb :  It  may  be  marked  as  Respond¬ 
ent ’s  Exhibit  No.  2  for  identification. 

(Respondent’s  Exhibit  No.  2  was  marked  for  identifica¬ 
tion.) 

Mr.  Markel:  The  record  should  show  that  it  consists  of 
two  pages. 

Mr.  Callaway:  Please  give  us  the  title  and  where  it  was 
printed  ? 

Mr.  Markel:  Oxford  Monographs  on  Diagnosis  and  Treat¬ 
ment,  and  Diagnosis  and  Treatment  of  Arthritis,  by  Rus¬ 
sell  L.  Cecil,  M.D.,  Sc.D.,  Oxford,  New  York,  Oxford  Uni¬ 
versity  Press. 

Mr.  Callaway:  What  date? 

Mr.  Markel :  That  is  what  I  was  looking  for  as  I  read  but 
I  don’t  see  the  date  on  here.  Volume  6  is  the  only  identifica¬ 
tion  given  and,  in  order  to  save  time,  I  don’t  want  to  go 
all  through  the  entire  matter.  I  -would  like  to  read 

492  this  to  the  doctor  and  ask  whether  he  agrees  or  dis¬ 
agrees.  Shall  I  go  through  the  portion  or  will  the 

objection  and  the  ruling  be  the  same? 

Mr.  Callaway:  I  object. 

Trial  Examiner  Lipscomb:  The  ruling  will  be  the  same. 
By  Mr.  Markel: 

Q.  Do  you  know  Dr.  Charles  Ragan?  A.  Yes. 

Q.  Is  he  a  practicing  physician  here  in  New  York?  A. 
Yes. 

Q.  Is  your  acquaintance  with  him  sufficient  so  that  you 
have  an  opinion  as  to  his  professional  ability  and  standing? 
A.  Yes. 
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Q.  What  is  your  opinion?  A.  I  think  he  is  an  expert  in 
rheumatic  diseases. 

Q.  And  is  he  so  regarded  by  the  profession.  A.  Yes. 

Q.  I  don’t  think  we  have  had  an  occasion  yet  in  this  hear¬ 
ing  to  tell  for  the  record  what  the  Journal  of  the  American 
Medical  Association  is.  Can  you  tell  us?  A.  It  is  a  weekly 
publication  sponsored  by  the  American  Medical  Association 
which  contains  articles  of  scientific  nature;  as  a  rule,  pre¬ 
ponderate^,  prepared  by  physicians  and  submitted  to  the 
Journal  for  publication.  These  articles  represent 

493  reports  in  progress,  new  discoveries,  clinical  observa¬ 
tions,  unusual  medical  observations  of  one  sort  or 

another.  It  is  a  very  diversified  journal,  having  a  wide 
appeal  to  medical  men  all  over  the  world. 

Q.  Is  it  a  recognized  source  of  information  for  physi¬ 
cians?  A.  Indeed,  it  is  the  principal  source  of  information 
regarding  the  status  of  new  remedies  and  for  reports  con¬ 
cerning  dubious  products  or  new  procedures  or  treatment  of 
patients. 

Q.  Therapy  and  the  like?  A.  Yes,  sir. 

Q.  And  do  you  happen  to  know  anything  about  the  pre¬ 
requisites  for  the  acceptance  of  articles  for  publication  in 
that  journal?  A.  I  think  I  do.  The  contents  of  the  article 
must  be  based  upon  adequate  observation  with  due  regard 
for  all  the  accessible  information  and  facts.  It  must  be  pre¬ 
sented  in  a  fashion  which  is  readily  intelligible  to  a  general 
medical  audience.  Naturally,  the  authors  of  such  articles 
are  expected  to  vouch  for  the  contents. 

Q.  Well,  is  there  a  review  by  a  committee  of  experts,  an 
approval  of  an  article  before  it  is  finally  published?  A. 
I  don’t  know  that  its  operations  includes  the  use  of  a  com¬ 
mittee.  The  editorial  staff  consists  of  an  editor,  assistant 
editors  and,  in  the  case  of  articles  of  a  highly  specialized 
author,  his  articles  are  sometimes  referred  to  experts  in 
that  field  of  comment  or  for  review  to  determine  the 

494  acceptability  of  the  claims  or  the  statements  made 
in  the  article. 
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Q.  But  in  any  case,  very  strong  reliance  is  placed  on  the 
articles  appearing  in  the  journal  by  physicians  who  receive 
it?  A.  That  is  the  implication  which  the  audience  reaction 
would  indicate. 

Q.  I  will  withdraw  the  question.  Now,  are  you  acquainted 
with  any  of  Dr.  Kagan’s  publications  in  the  field.  A.  Yes, 
sir. 

Q.  Are  you  acquainted  with  his  article  entitled  “The  Gen¬ 
eral  Management  of  Rheumatoid  Arthritis”  published  in 
the  Journal  of  the  American  Medical  Association,  Septem¬ 
ber  10, 1949  issue?  A.  Yes,  I  have  read  it. 

Q.  You  have  read  it?  A.  Yes. 

Q.  I  will  read  the  following  from  this  article - 

Mr.  Callaway:  I  object  again. 

Trial  Examiner  Lipscomb:  The  objection  is  sustained. 

Mr.  Markel:  I  would  like  to  have  the  article  identified  and 
marked  for  identification. 

Trial  Examiner  Lipscomb:  It  shall  be  marked  as  Re¬ 
spondent’s  Exhibit  No.  3  for  identification. 

(Respondent’s  Exhibit  No.  3  marked  for  identification) 

Q.  Referring  to  your  article — I  think  we  have  identified 
this  for  the  record  by  the  title,  but  I  am  reciting  the 
495  clinical  evaluation  of  disodium  succinate.  I  notice 
Item  5  of  the  Bibliography  is  an  article  by  S.  Soskin 
and  Taubenhaus  on  sodium  succinate  as  an  analeptic  for 
barbituate  poisoning  and  the  control  of  the  duration  of 
barbituate  anesthesia,  and  published  in  the  journal  of 
Pharmacology  and  Experimental  Therapy,  Volume  78,  49-55 
— does  that  refer  to  the  pages,  Doctor.  A.  Yes. 

Q.  I  presume  that  since  you  cite  that  in  your  article,  you 
are  familiar  with  that  article?  A.  Yes. 

Q.  Do  you  know  what  their  conclusions  were  there?  A.  I 
can  tell  you  their  conclusions  without  refreshing  my  mind 
by  reading  the  article,  but  the  citation  in  our  article  was 
for  the  purpose  of  indicating  the  action  of  disodium  suc¬ 
cinate  in  experiments  with  barbituate  poisoning  could  be 
confirmed  by  animal  experiments  in  which,  I  believe,  dogs, 
were  rendered  anesthetic  with  barbituate  and  their  rate  of 


recovery  was  measured  by  different  doses  of  succinate  when 
given  intravenously. 

Q.  I  notice  you  also  cite  Beyer  and  Latven’s  article  which 
you  identified  as  being  “An  Evaluation  of  the  Influence  of 
Succinate  and  Malenate  on  Barbituate  Anesthesia”. 
Your  citation  is  Volume  81,203-208,  June,  1944.  You 
are  familiar  with  that  article?  A.  Vaguely  familiar 

496  with  it. 

Q.  Was  that  study  in  conformity  with  the  work  of 
the  previous  work  that  Soskin  and  his  co-workers  per¬ 
formed,  do  you  know?  A.  It  was  an  investigation  of  the 
action  of  succinate  malenate  in  barbituate  poisoning.  At 
this  point,  I  do  not  remember  their  results  with  accuracy. 
If  I  could  have  my  paper  before  me,  I  could  refresh  my 
memory. 

Mr.  Markel:  May  we  go  off  the  record? 

Trial  Examiner  Lipscomb:  Off  the  record. 

(An  off  the  record  discussion  was  held.) 

Q.  All  right,  Doctor,  you  now  have  your  paper.  Can  you 
answer  my  question?  A.  Will  you  repeat  your  question, 
please. 

(Question  read  back  by  reporter.) 

Trial  Examiner  Lipscomb:  There  is  no  clear  question 
pending  so  please  state  your  question. 

Q.  Well,  can  you  tell  us  now  from  the  paper  whether  it 
was  work  done  to  confirm  the  work  of  Soskin?  A.  That 
implies  an  intention  which  I  do  not  recollect. 

Q.  Did  the  routes  coincide?  A.  The  results  were  partly 
confirmatory  and  the  routes  were  partly  confirmatory. 

Q.  And  what  were  their  results? 

Mr.  Callaway:  Just  a  minute.  I  object  to  that  ques- 

497  tion  as  this  is  just  the  same  old  game  of  trying  to 
get  into  evidence  the  conclusions  and  results  of  ex¬ 
periments  made  by  others  without  bringing  those  others 
here  to  testify.  Let  him  bring  the  witness  here  to  testify.  I 
don’t  think  that  is  proper  any  more  than  the  other  routes 
that  he  has  attempted  to  take.  It  has  been  an  effort 
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to  get  into  evidence  the  testimony  of  others,  without  sub¬ 
jecting  them  to  cross  examination  and  I  think  that  is  con¬ 
trary  to  the  rules.  I  ask  that  the  question  and  the  answer  be 
stricken. 

Mr.  Market :  Mr.  Examiner,  not  only  is  that  answer  a 
part  of  the  specific  literature  on  which  the  doctor  has  based 
some  of  his  opinions,  but  is  also  a  part  of  the  articles  which 
he  has  specifically  included  in  his  own  publication.  That  is 
something  very  definitely  within  the  proper  scope  of  cross 
examination  and  I  am  entitled  to  read  portions  of  these 
articles  and  ask  him  if  he  agrees  or  disagrees.  I  want  him 
to  state  what  they  found. 

Mr.  Callaway:  I  am  sure  that  is  exactly  what  he  wants. 

Trial  Examiner  Lipscomb:  The  literature,  however,  has 
not  been  placed  in  evidence.  The  Doctor  has  testified  that 
he  based  his  opinions  upon  a  multiplicity  of  things,  includ¬ 
ing  his  work  for  A.B.  degree,  his  medical  degree,  and  all 
experiments,  both  laboratory  and  book  reading — literary 
reading — the  whole  field  of  medicine.  He  has  not 
498  specified  any  one  phase  as  the  sole  basis  for  his 
opinion  and,  therefore,  I  sustain  the  objection. 

Mr.  Callaway:  I  would  like  to  have  that  stricken, 
that  was  part  of  my  motion. 

Trial  Examiner  Lipscomb :  It  shall  be  stricken. 

Mr.  Markel:  All  these  answers,  so  far  as  whether  the 
routes  were  the  same - 

Trial  Examiner  Lipscomb:  That  is  stricken. 

Mr.  Markel :  I  accept  that.  I  submit  we  went  through  all 
of  these  questions  and  I  notice  the  record  is  not  as  clear 
on  it  as  it  might  have  been.  I  submit  that  I  am  entitled 
to  confront  this  Doctor  with  any  article  in  the  field  and, 
particularly,  the  articles  "which  he  is  familiar  with  and  ask 
him  to  evaluate  the  conclusions  of  other  experts  on  the 
issues  on  which  he  has  given  an  opinion.  I  want  to  be  sure 
that  your  sustaining  of  the  objection  has  all  that  in  mind. 

Trial  Examiner  Lipscomb:  Yes. 

Mr.  Markel:  May  we  go  off  the  record? 
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Trial  Examiner  Lipscomb:  Off  the  record. 

(Off  the  record  discussion  was  held.) 

499  By  Mr.  Markel: 

Q.  Now,  Doctor,  do  you  know  Dr.  Ramsey?  A.  I  do  not. 
Q.  Do  you  know  him  by  reputation?  A.  No. 

Q.  Do  you  know  Dr.  Haag?  A.  Yes. 

Q.  What  is  his  reputation  in  the  field?  A.  Excellent. 

Q.  And  he  is  a  specialist?  A.  He  is  a  pathologist. 

Q.  I  notice  he  cites  in  his  bibliography  an  article  by  him 
entitled,  “Study  on  the  Antagonism  of  Sodium  Succinate 
on  Barbituate  Depression,”  in  the  Journal  of  Pathology  and 
Experimental  Therapeutics,  23:250-52,  January,  1945.  Are 
you  acquainted  with  the  article?  A.  I  would  have  to  re¬ 
fresh  my  mind. 

Q.  Could  you  refresh  your  mind  from  the  paper?  A.  I 
know  the  general  position  of  his  work  writh  respect  to  this 
problem. 

Q.  But  the  conclusions  are  noted  in  your  paper  in  which 
you  cite  that  article?  A.  Yes. 

Q.  Will  you  please  tell  us  what  they  are? 

Mr.  Callaway:  Objection. 

500  And  then  give  us  your  opinion  as  to  whether  you 
agree  or  disagree. 

Mr.  Callaw’av:  I  object  to  this,  Mr.  Examiner. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Mr.  Markel:  Exception. 

Trial  Examiner  Lipscomb:  Noted. 

•  ••••••••• 

Redirect  Examination 
By  Mr.  Callaway: 

•  ••••••••• 

502  A.  In  this  study  we  examined  or  tested  the  effect 
of  the  succinates  in  sixteen  patients  with  rheumatoid 
arthritis  who  were  patients  at  Goldwater  Memorial  Hos¬ 
pital. 
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Q.  Doctor,  did  you  find  that  their  condition  was  improved 
or  benefited  in  any  way  by  the  succinates?  In  the  treat¬ 
ment — 

*••••••••• 

503  The  Witness :  Some  of  the  patients  received  single 
injections  of  1  or  2  grams  of  disodium  succinate,  in¬ 
travenously.  On  one  occasion  some  received  as  much  as  3  or 
4  grams.  I  haven’t  broken  this  down  in  terms  of  exact 
distribution,  but  in  these  rough  notes  that  I  have  here,  most 
of  the  patients  received  2  to  4  injections.  The  smallest 
quantity  given  was  2  grams  in  a  single  injection.  The  largest 
given  in  a  single  injection  was  5  grams.  No  benefit  was 
observed  by  the  patients  or  by  ourselves  or  reported  by 
the  patient  immediately  after  or  in  the  ensuing  dates.  The 
period  of  injection  varied  from  a  single  day  to  above  five 
days  or  six  days.  In  one  case  it  was  eleven  days. 

•  •••••*••• 

504  Q.  Doctor,  when  a  doctor  goes  to  write  a  scientific 
article,  what  does  he  include  in  the  bibliography  he 

uses?  A.  I  don’t  know  what  he  does  include,  but  I  know 
what  I  think  he  should  include. 

Q.  And  what  is  that?  A.  He  should  include  all  the  rele¬ 
vant  existing  information  which  bears  upon  his  findings. 
They  can  be  in  conformance  or  in  contradiction  to  his  find¬ 
ings. 

Trial  Examiner  Lipscomb:  Doctor,  one  would  put  in  an 
article  whether  he  regards  it  as  foolish  or  wise,  for  the 
particular  purpose? 

The  Witness:  Yes. 

•  ••••••••• 

505-506  A.  I  would  be  happy  to  give  it  because  the  ad¬ 
ministration  of  salicylates  as  a  palliative  proce¬ 
dure  in  the  course  of  rheumatic  tissue  diseases — my  opinion 
is  based  on  personal  experience  and  clinical  evaluation  of 
salicylates  in  the  course  of  rheumatic  diseases.  No  one 
could  wish  more  than  I  that  salicylates  would  halt  the  prog¬ 
ress  of  rheumatic  diseases.  My  first  clinical  investigations 
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conducted  at  Bellevue  in  1929, 1930  and  1931,  were  designed 
to  find  out  why  the  natural  course  of  rheumatic  fever  is 
not  influenced  by  so-called  specific  therapy.  Prior  to  that 
period,  and  going  back  to  1876,  the  medical  profession  had 
been  lead  to  believe  that  with  salicylates  they  could  produce 
a  cure  in  rheumatism.  Around  that  time,  Dr.  Homer  Swift, 
of  the  Rockefeller  Institute  was  writing  about  clinical  and 
experimental  observations,  all  of  which  showed  that  the 
progress  of  the  disease  was  unchecked,  regardless  of  whether 
it  was  joint  pain  or  swelling,  that  the  course  of  rheumatism 
was  unchecked  with  the  administration  of  salicylates.  He 
was  the  consultant  and  advisor  to  our  project.  We  assessed 
the  patients,  the  patients  at  our  hospital  who  came  in  and 
we  did  our  experiments  or  made  our  observations  as  fol¬ 
lows:  We  took  about  150  patients.  A  hundred  of  these 
received  salicylates  in  prescribed  and  recommended 
5§7  fashion. 

•  ••••••••• 

The  Witness:  That  is  correct.  I  will  try  to  be  as  brief 
as  possible  and  say  that  of  the  fifty  patients  with  rheumatic 
fever,  in  one  or  four  of  the  manifestations,  the  clinical 
course,  including  the  subsidence  of  fever — the  subsidence  of 
the  changes  in  the  elctrocardiograph,  the  subsidence  of  the 
joint  involvement — the  subsidence  of  the  manifestations  in 
the  patients  who  received  no  therapy  except  bed  rest  was 
in  no  way  different  on  a  statistical  basis  from  the  other 
patients.  That  was  work  done  two  years  ago  and  I  have 
reason  to  know  that  it  has  been  supported  and  substantiated 
by  an  additional  important  study  done  by  Dr.  George 
Murphy  at  John  Hopkins  Hospital,  in  which  he  showed 
that  pieces  of  tissue  removed  from  patients  suffering 
rheumatic  fever,  who  were  treated  with  salicylates,  did 
show  any  beneficial  changes  in  their  pathological 
tions,  as  compared  with  the  one  'which  were  untreated. 

In  the  years  of  my  study  of  rheumatic  diseases, 
508  know”  of  no  evidence  anywhere  to  indicate 

salicylates  have  effectively  checked  or  prevented  the 
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!  rheumatic  tissue  changes,  and  by  evidence,  I  mean  incon- 
j  testable  and  acceptable  scientific  evidence,  which  takes  into 
j  account  the  natural  course  of  the  disease.  That  the  admin- 
'  istration  of  this  or  that  drug  may  be  followed  by  an  im¬ 
provement  may  be  followed  from  time  immemorial  in  medi¬ 
cal  observations.  Enthusiasm  on  the  use  of  salicylates 
reached  a  high  peak  recently,  when  Coburn  reported  mas- 
!  sive  doses  of  salicylates,  which  are  known  to  be  generally 
1  toxic — and  again  the  medical  authorities  have  had  to  caution 
1  the  profession  at  large  not  to  accept  his  regime  without 
1  great  care,  in  trying  to  follow  it  through.  That  they  can 
\eure,  arrest  or  prevent  these  diseases  is  to  my  mind  utter 

^nonsense. 

1 

1  Recross  Examination 

By  Mr.  Market: 

Q.  Doctor,  can  you — just  one  moment,  please? 

Mr.  Market :  Mr.  Examiner,  there  was  something  brought 
out  here  on  redirect  examination  which  was  brand  new  ma¬ 
terial — about  the  sixteen  patients.  I  would  like  to  go  into 
that,  plus  one  thing  that  I  neglected  to  ask  on  my  cross 
examination — about  ACTH. 

509  Trial  Examiner  Lipscomb :  Proceed. 

By  Mr.  Market: 

Q.  You  referred  to  that  drug.  Do  you  claim  that  it  was 
included  in  the  statement  that  you  just  made  about  the 
curing  or  arresting  of  rheumatism?  Are  these  drugs  effec¬ 
tive  in  the  cure  of  rheumatism  and  arthritis?  A.  They 
rarely  become  free  of  the  symptoms  and  signs  of  their 
diseases,  depending  on  the  state  of  their  advancement  of  the 
underlying  process. 

Q.  What  symptoms  are  those?  A.  Fever,  sedimentation 
rate,  the  elevation  of  sedimentation  rate,  return  to  normal 
of  the  blood  count,  and  the  joints  and  other  affected  parts 
are  restored  to  normal. 
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Q.  The  swelling  goes  down?  A.  Yes,  sir. 

Q.  But  the  degree  of  change  depends  on  the  state  of  the 
advancement  before  the  administration  of  the  drug?  A. 
From  all  we  know  of  those  drugs — we  don’t  know  what 
happens  when  they  are  introduced  except  that  these  certain 
results  follow.  Other  things  happen,  some  of  them  not  too 
happy. 

Q.  Well,  I  have  so  heard,  but  we  are  not  interested  in 
that.  A.  I  have  experience  with  them. 

Q.  We  are  interested  in  that,  but  unfortunately  and  other¬ 
wise  it  has  nothing  to  do  with  our  product,  unless 

510  Mr.  Callaway  wants  to  bring  it  out. 

Now,  about  the  sixteen  patients — I  didn’t  pay  too 
close  attention  to  it,  but  the  highest  number  of  injections 
were  four?  A.  Four  or  five.  I  have  notes  on  twelve  of  the 
sixteen  with  me. 

Q.  You  have  those  notes?  A.  Yes. 

Q.  Now,  you  gave  up  to  five  grams  to  patients?  A. 
That’s  right. 

Q.  Do  you  consider  that  treatment,  in  which  the  term  is 
used,  when  you  talk  about  the  therapy  of  chronic  diseases? 
A.  I  think  you  have  to  take  into  consideration  the  evaluation 
of  the  action  of  this  salt. 

Q.  You  mean  succinate?  A.  Yes. 

Q.  In  what  respect?  A.  Whether  succinate  itself  vrould 
have  any  effect  on  the  well  being  of  the  patient,  the  mobility 
of  the  affected  parts  or  the  subsidence  of  pain — the  effect 
on  fever  or  the  sedimentation  rate. 

Q.  "Well,  had  the  pain  gone  down  or  subsided,  or  the  swell¬ 
ing  gone  down,  you  would  have  considered  that  a  beneficial 
result,  would  you  not  have?  A.  Well,  I  would  take  into 
account  how  much  proof  I  could  get,  because  patients 

511  are  notoriously  suggestable.  If  water  was  introduced 
under  the  same  circumstances  and  if  they  w^ere  told 

that  it  was  a  potent  medicine,  they  would  probably  say 
they  got  strong  reactions  from  it. 

Q.  You  wouldn’t  consider  four  treatments  as  therapy? 
A.  It  was  not  designed  as  a  therapy. 


Q.  Now,  that’s  something  brand  new,  and  based  on 
specific  experiments,  have  you  the  diagnosis  of  these 
patients  with  you?  A.  They  all  had  rheumatoid  arthritis 
in  fairly  advanced  stages  or  they  would  not  have  been  in 
this  hospital. 

Q.  What  else  was  the  matter  with  them?  A.  I  can’t  give 
you  the  details  of  all  the  patients,  but  I  have  twelve  here. 
One  had  in  addition  to  rheumatoid  arthritis,  amyloid.  Well, 

I  will  have  to  modify  that  because  I  am - 

Mr.  Markel:  I  will  withdraw  the  question. 

Q.  These  studies  that  you  referred  to  in  1930  and  1931, 
of  salicylates,  what  did  you  use  in  those  experiments  if  you 
recall?  A.  Those  experiments  in  1929,  1930  and  1931  were 
designed  to  test  or  make  observations  on  patients  who  did 
not  receive  treatment.  Those  who  received — who  received 
salicylates,  received  salicylates  in  maximum  tolerated  doses. 

Q.  What  were  those?  A.  Well,  they  varied  with  each 
patient.  The  maximum  tolerated  dose  for  the  patient 
might  be  four  grams  or  maybe  six  grams  per  day. 
512  Q.  Well,  what  would  you  consider  an  average  dose? 
A.  It  might  be  two  or  four  or  six  per  day. 

Q.  You  consider  that  a  reasonable  accurate  guess,  do  you 
not?  A.  Yes,  we  thought  that  the  patient  who  received  the 
maximum  tolerated  dose  of  salicylates — that  it  might  be 
beneficial. 

•  *•••••••• 

518  Dr.  Edward  F.  Rosenberg  - - 

was  thereupon  called  as  a  witness  for  the  Commission  and, 
have  been  first  duly  sworn,  testified  as  follows-: - 

Direct  Examination 

By  Mr.  Callaw^ay: 

Q.  You  are  Dr.  Edward  F.  Rosenberg?  A.  I  am. 

Q.  Where  do  you  live,  Doctor?  A.  In  Chicago.  My  ad¬ 
dress  is  5411  Hyde  Park  Boulevard. 

Q.  You  are  a  practicing  physician?  A.  Yes,  sir,  I  am. 
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Q.  Where  is  your  office?  A.  109  North  Wabash  Avenue, 
Chicago. 

519  Q.  Doctor,  you  are  being  offered  here  as  an  expert 
witness.  One  of  the  means  by  which  the  Commission 

has  of  knowing  the  weight  to  be  given  the  testimony  of  an 
expert  witness  is  the  qualification  of  the  witness  as  an 
expert. 

So,  I  wish  you  would  please  tell  us  first  something  of  your 
schooling.  A.  I  took  my  undergraduate  degree,  Bachelor  of 
Arts,  at  the  University  of  Delaware,  1929,  and  then  after 
another  year  I  took  the  degree  of  Master  of  Arts  at  the 
same  university.  That  was  in  the  field  of  organic  chemistry. 

Then  I  entered  Jefferson  Medical  College  in  Philadelphia 
where  I  graduated  in  1934  with  a  degree  of  M.  D.  After 
that  I  was  an  interne  for  a  year  at  St.  Luke’s  Hospital  in 
Bethlehem,  Pennsylvania,  and  then  went  to  the  Mayo  Clinic 
in  Rochester,  Minnesota,  where  for  the  first  three  years  I 
was  a  Fellow  in  internal  medicine. 

Q.  When  did  you  go  to  the  Mayo  Clinic,  first?  A.  In 
October,  1935. 

Q.  Go  ahead.  A.  After  the  completion  of  my  fellowship 
years,  in  October,  1938, 1  was  employed  by  the  Mayo  Clinic 
for  about  three  and  one-half  years,  first  as  an  assistant  in 
the  Department  of  Pathology  and  later  in  the  Department 
of  Medicine,  internal  medicine,  where  for  three  years  I 
was  first  assistant  of  Dr.  Philip  S.  Hench  who  was  in 
charge  of  the  section  on  arthritis  and  rheumatic  dis- 

520  eases  at  the  Mayo  Clinic.  During  those  years  at  the 
Mayo  Clinic  I  took  some  graduate  degrees  at  the 

University  of  Minnesota,  of  which  the  Mayo  Foundation  is 
a  part  of  the  graduate  school.  I  received  the  degree  of 
Master  of  Science  in  Internal  Medicine  in  1938  and  then  my 
Ph.  D.  in  internal  medicine  in  1941. 

That  about  describes  my  educational  background. 

Q.  Now  then,  since  you  left  the  Mayo  Clinic,  what  has 
been  your  work?  Where  have  you  been  located.  A.  In 
the  spring  of  1942  I  came  to  Chicago  to  practice  medicine 
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and  became  a  member  of  the  staff  of  the  Michael  Reese  Hos¬ 
pital  here,  as  a  member  of  the  Department  of  Medicine,  and 
as  the  chief  of  the  Arthritic  Clinic  of  that  hospital.  In 
the  winter  of  1943,  December,  1943,  I  went  into  the  Army 
and  remained  in  the  Army  approximately  three  years,  until 
October,  1946.  During  that  time,  excepting  for  my  indoc¬ 
trination  period  at  Carlyle  Barracks,  I  was  a  member  of  the 
Army’s  arthritis  center  in  the  Army  and  Navy  General  Hos- 
pital  at  Hot  Springs,  Arkansas. 

Subsequently,  after  my  release  from  the  Army,  I  returned 
to  Chicago  and  have  been  here  since  then  practicing  medi¬ 
cine  again,  internal  medicine,  mainly  in  the  field  of  arthritic 
and  rheumatic  diseases,  having  resumed  my  work  at  Michael 
Reese  Hospital  as  Chief  of  the  Arthritis  Clinic,  and  as 
a  member  of  the  Department  of  Medicine.  More 
521  recently,  I  have  become  a  member  of  the  Department 
of  Medicine  of  the  Mount  Sinai  Hospital  here;  also 
Chief  of  the  Arthritis  Clinic  in  that  hospital.  I  have  also 
been  appointed  to  the  faculty  of  the  Chicago  Medical  Col¬ 
lege  as  assistant  professor  of  medicine. 

Q.  I  don’t  believe  you  gave  us  the  rank  that  you  held  in 
the  Army,  Doctor.  A.  Well,  when  I  finished  I  was  a  Major. 
When  I  started,  I  was  a  Lieutenant. 

Q.  Yes.  Now,  does  that  cover  your  hospital  connections 
here  in  Chicago?  A.  Yes. 

Q.  What  scientific  and  medical  societies  are  you  a  mem¬ 
ber  of,  Doctor,  and  what  position,  if  any,  have  you  held  with 
them?  A.  I  have  listed  these  in  a  biographical  statement, 
and  I  would  be  glad  to  submit  this  if  it  is  your  wish. 

I  am  a  civilian  consultant  of  the  Surgeon  General  of  the 
United  States  Army;  Fellow  of  the  American  Medical  As¬ 
sociation;  Fellow  of  the  American  College  of  Physicians; 
a  member  of  the  American  Rheumatism  Association,  and 
I  was  vice-president  of  that  society  from  1948  to  1949.  I 
am  a  member  of  the  American  Society  for  Clinical  Investi¬ 
gation;  the  Central  Society  for  Clinical  Research;  Sigma 
Xi;  Alpha  Omega  Alpha;  I  am  a  member  of  the  Chicago 
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Society  for  Internal  Medicine;  the  Chicago  Rheu- 

522  matism  Society;  and  I  have  been  president  of  that 
society  since  1949. 

Q.  I  presume  also  you  are  a  member  of  the  American 
Medical  Association?  A.  Yes,  I  believe  I  mentioned  that. 
I  am  a  Fellow  of  the  American  Medical  Association.  I  am 
a  member  also  of  the  Chicago  Medical  Society. 

Q.  What  about  the  Board  of  Internal  Medicine?  Bid  you 
mention  that  ?  A.  I  didn ’t  mention  that,  but  I  am  a  certified 
specialist  in  internal  medicine  by  the  American  Board  of 
Internal  Medicine.  I  believe  that  certification  was  in  1944. 

Q.  Now,  what  connection  do  you  have,  if  any,  with  any 
scientific  magazines?  A.  Well,  I  have  contributed  to  a  good 
many  journals  of  medicine  during  the  course  of  my  years 
of  work  in  the  field  of  medicine,  and  I  am  at  present  as¬ 
sociate  editor  of  the  Rheumatism  Review,  which  is  a  review 
of  the  literature  in  the  field  of  rheumatic  diseases  pub¬ 
lished  by  an  editorial  board  of  the  American  Rheumatism 
Association. 

Q.  Now,  Doctor,  you  mentioned  a  minute  ago  that  you 
had  contributed  scientific  articles  during  your  career  as  a 
medical  man.  Do  you  have  a  list  of  those  scientific  articles  ? 
A.  Yes,  I  have  a  list  here. 

Mr.  Callaway :  I  w’ould  like  to  have  this  marked  as 

523  an  exhibit,  please. 

(The  paper  referred  to  was  marked  Commission’s  Exhibit 
43- A,  B,  and  C,  for  identification.) 

By  Mr.  Callaway: 

Q.  I  have  here  a  paper  marked  Commission ’s  Exhibit  43. 
I  take  it  that  it  would  be  43A,  B,  and  C,  which  is  a  bibliog¬ 
raphy  of  Dr.  Rosenberg. 

Doctor,  I  notice  over  here  that  you  have  these  articles 
listed  in  here,  numbered,  and  there  are  certain  abbrevia¬ 
tions  which  I  take  it  are  the  standard  abbreviations  for  the 
names  of  the  publications  in  which  the  articles  are  pub¬ 
lished,  is  that  correct?  A.  That  is  correct. 
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Q.  For  instance,  the  first  one,  says:  “Rosenberg,  E.  F., 
Kneeland,  R.  F.,  and  Skinner,  G.  S.,  5B  Ethyl  substituted 
derivatives  of  barbituric  acid.  J.  Am.  Cbem.  Soc.  56:1339- 
1340  (June)  1934.” 

That  means,  I  take  it,  that  that  particular  article  was 
published  in  the  Journal  of  the  American  Chemical  Society, 

Volume  56,  pages  1339  and  1340,  in  June,  1934?  * 

A.  That  is  correct. 

Q.  And  the  other  abbreviations  are  of  a  similar  nature? 

A.  Yes,  that  is  correct. 

Q.  Now,  I  notice  here,  following  the  numbers  in  the  bibli-  \ 

ography,  you  have:  “Rosenberg,  Edward  F:  The 

524  ameliorating  effect  of  Jaundice  in  Rheumatoid 
Arthritis  ibid,  in  press.” 

The  next  one  says:  “Rosenberg,  Edward  F;  Palindromic 
Rheumatism,  Chapter  in  Comroe’s  Arthritis  and  allied  Con¬ 
ditions,  Lea  and  Febiger,  revised  edition  (1949).” 

Really  and  truly,  if  I  understood  you  correctly,  the  one 
listed  as  No.  31  was  also  an  article  in  Comroe’s  Arthritis, 
was  it?  A.  Yes,  that  is  a  secretarial  error.  Properly,  Item 
32  should  have  been  listed  as  Item  31,  and  Item  31  should 
•become  Item  32. 

Q.  And  there  are  a  number  of  others  there,  No.  31,  32, 

33,  34,  and  35,  they  are  all,  I  believe,  chapters  which  you 
have  written  in  the  last  edition  of  the  book  called  “Comroe’s  4 

Arthritis”?  A.  Yes,  that  is  correct. 

Mr.  Callaway :  Mr.  Markel,  I  notice  you  brought  Comroe ’s 
Arthritis  with  you.  Is  that  the  last  edition  that  you  have? 

Mr.  Markel:  I  was  going  to  suggest  that  I  have  that  < 

edition  here,  and  any  question  can  be  readilv  checked  ^ 

against  the  edition.  I  notice  that  the  doctor  is  listed  as  one 
of  the  contributing  authors. 

Mr.  Callaway:  Now,  if  there  is  no  objection,  I  would  like 
to  offer  Commission’s  Exhibit  43,  A,  B,  and  C,  in  i 

evidence. 

525  Mr.  Markel:  I  have  no  objection.  ♦ 

Trial  Examiner  Lipscomb:  The  tendered  instru- 


« 
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ment  will  be  received  in  evidence  as  Commission’s  Exhibit 
43- A,  B,  and  C. 

(The  paper  heretofore  marked  for  identification  as  Com¬ 
mission’s  Exhibit  43- A,  B,  and  C,  was  received  in  evidence.) 
•  ••*•••••• 

Q.  Doctor,  do  I  understand  from  what  you  said  that  a, 
large  portion  of  your  medical  life  has  been  spent  in  the 
study  and  treatment  of  rheumatic  and  arthritic  conditions  1 
A.  That  is  right. 

Q.  Could  you  give  us  any  idea  of  the  number  of  folks, 
or  the  percentage  of  people  in  this  country  that  are  afflicted 
with  these  conditions?  A.  Well,  we  don’t  know  exactly,  but 
we  have  reason  to  believe  that  it  is  a  very  large  number. 
Probably  the  best  estimate  today  is  based  on  the  United 
States  Public  Health  Survey,  conducted  during  the  middle 
1930 ’s,  and  from  that  we  gather  there  are  in  the  neighbor¬ 
hood  of  7,000,000  persons  in  this  country  who  have  some 
diseases  or  a  disease  which  might  be  included  under  the 
heading  of  rheumatic  diseases. 

Q.  How  do  arthritic  and  rheumatic  conditions  rank 
among  the  major  causes  of  illness  in  this  country?  A.  Well, 
they  are  probably  the  most  common  cause  of  chronic 
526  illnesses. 

Q.  Doctor,  in  your  private  practice,  and  at  the 
hospitals  with  which  you  are  associated,  and  at  the  various 
clinics  which  vou  attend,  have  vou  seen  and  treated  manv 
patients  with  osteo  arthritis?  A.  Yes,  I  have. 

Q.  Rheumatoid  arthritis.  A.  Yes. 

Q.  Infectionary  arthritis?  A.  Yes,  sir. 

Q.  Rheumatic  fever?  A.  Yes. 

Q.  And  other  rheumatic  diseases  including  myositis, 
neuritis,  sciatica,  lumbago,  and  bursitis?  A.  Yes,  I  have 
taken  care  of  many  such  cases. 

Q.  Have  you  also  in  your  private  practice  and  in  your 
hospital  connections  and  in  the  clinics  with  which  you  are 
connected  followed  the  course  of  these  diseases  and  dis¬ 
orders  including  their  complications?  A.  Yes,  I  have.  That 
has  been  my  major  preoccupation. 
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Q.  And  have  you  had  occasion  to  conduct  studies  and  re¬ 
search,  clinically,  with  human  patients,  in  the  field  of  rheu¬ 
matic  and  nerrotic  conditions!  A.  Yes,  I  have. 

Q.  Tell  us  something  of  the  breadth  and  scope  of 

527  your  work  in  this  field,  if  you  will.  A.  Well,  as  a 
part  in  internal  medicine,  in  the  field  of  rheumatic 

diseases,  I  have  suggested  and  taken  part  in  a  variety  of 
research  projects  which  had  to  do  with  both  living  and  dead 
patients,  who  have  had  rheumatic  diseases,  and  the  scope 
of  these  researches,  I  believe,  is  recognizable  from  the  titles 
of  some  of  these  papers. 

In  1940  there  is  a  paper  entitled  “Chalk  Gout,”  which 
has  to  do  with  a  form  of  rheumatism,  arthritis,  connected 
with  the  deposition  of  calcium  salts  around  the  joints. 
Later  there  followed  a  series  of  researches  which  had  to 
do  with  the  pathologic  phenomena  of  rheumatoid  arthritis 
particularly.  We  carried  out  a  rather  extensive  study  of 
tissues  on  organs  of  people  who  had  died  with  rheumatoid 
arthritis,  paying  special  attention  to  the  heart,  and  to  a 
number  of  other  organs. 

Q.  Was  that  in  part  to  determine  what  changes  had 
occurred  in  those  joints  and  organs!  A.  Yes,  to  estimate 
the  importance  of  the  changes  which  occur  in  internal 
organs  of  people  with  rheumatoid  arthritis. 

Q.  Now,  have  you -  A.  There  are  a  good  many  other 

topics  which  have  been  studied  during  the  course  of  these 
researches,  gout,  for  example,  has  been  the  subject  of  a 
number  of  studies;  one  here,  a  study,  a  clinical  study, 

528  case  study  of  gout  associated  with  male  pseudo-her¬ 
maphroditism,  and  more  recently  a  study  of  the 

clinical  and  roentgengraphic  phenomena,  X-ray  changes 
that  occurred  in  patients  with  gout;  also  studies  of  the 
endocrine  or  hormone  balance  of  patients  with  gout.  There 
are  also  studies,  there  have  been  studies  included  in  these 
researches  of  palindromic  rheumatism,  a  form  of  rheuma¬ 
tism  with  which  Dr.  Hench  and  I  studied  and  delineated 
for  the  first  time  some  years  ago. 
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With  Dr.  Hency  I  studied  rheumatic  fever  for  a  number 
of  months. 

Q.  That  was  at  Mayo’s?  A.  Yes,  at  the  Mayo  Clinic 
and  in  the  Army.  The  result  of  some  of  these  studies,  some 
of  these  studies  were  carried  out  in  both  places. 

Q.  Now,  have  you  worked  also  with  Cortisone  and  ACTH, 
the  new  drugs?  A.  Yes,  since  the  spring  of  1949  I  have 
been  occupied  largely  in  my  research  projects  in  the  study 
of  the  effects  of  cortisone  and  the  effect  of  ACTH  on  rheuma¬ 
toid  arthritis  and  other  rheumatic  diseases. 

Q.  Is  there  a  disease  known  simply  as  arthritis?  A.  No, 
sir,  there  is  not. 

Q.  Is  there  a  disease  entity  which  is  known  simply  as 
rheumatism?  A.  No,  sir. 

529  Q.  What  are  some  of  the  different  kinds  of  ar¬ 
thritis,  Doctor?  A.  Well,  that  word  arthritis  covers 
a  great  many  diseases.  Laymen  and  sometimes  doctors  also 
use  it  to  refer  to  almost  any  condition  which  causes  pain 
in  the  extremities  or  about  the  spine.  But,  in  fact,  the 
term  arthritis,  or  rheumatism,  as  we  use  it  now,  includes 
perhaps  a  hundred  diseases,  a  hundred  different  clinical 
entities.  These  are  of  very  wide  variety  and  has  a  great 
many  different  causes. 

Q.  WLat  are  some  of  the  larger  groups  ?  Can  you  classify 
them  in  groups?  A.  Some  of  them  are  caused  by  germs  or 
infection.  Some  are  caused  by  germs  which  we  are  able  to 
recognize. 

Q.  They  would  be  called  infectious  arthritis?  A.  Yes,  or 
specific  infectious  arthritis  because  we  have  specifically 
the  germ  in  many  cases  which  is  responsible  for  some  of 
them. 

Q.  What  are  some  of  the  germs  responsible?  A.  The 
germ  which  causes  gonorrhea,  the  germ  known  as  the  pneu¬ 
mococci  germs,  and  there  are  many  forms  of  arthritis  which 
are  caused  by  known  organisms. 

Q.  Passing  the  classification  of  known  infectious  arth¬ 
ritis,  what  about  osteo  arthritis?  A.  There  is  a  large 
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group  of  diseases  of  joints,  call  them  diseases  of  the 

530  joints,  and  often  they  are  not  only  diseases  of  the 
joints  but  are  widespread  diseases  which  affect  many 

organs,  but  particularly  joints.  Of  these  we  do  now  know 
the  cause.  One  of  the  most  common  of  these  is  a  disease 
which  you  refer  to  as  osteo  arthritis,  rheumatoid  arthritis 
belongs  in  that  same  category.  Also  you  have  rheumatic 
fever,  and  there  are  others.  There  are  also  diseases  of  the 
joints  which  are  caused  by  still  other  conditions.  For 
example,  neoplasms  or  tumor  growths  sometimes  invade 
joints  and  cause  a  kind  of  arthritis.  Sometimes  joints 
deteriorate,  seem  to  wear  out,  and  we  say  there  is  a  kind 
of  arthritis  that  is  caused  by  wear  and  tear. 

Q.  Is  that  also  called  degenerative  arthritis?  A.  Yes, 
or  senescent  arthritis.  Then  there  is  the  arthritis  which 
results  as  a  disturbance  of  the  chemicals  of  the  body,  the 
metabolic  disturbances.  One  of  them  is  gouty  arthritis 
which  is  associated  with  a  disorder  of  the  chemistry  of  a 
substance  called  uric  acid. 

Q.  Now,  as  distinguished  from  the  term  arthritis,  is  there 
a  classification  known  as  rheumatism,  a  group  of  diseases 
that  are  called  rheumatic  diseases  as  distinguished  from 
arthritic  conditions?  A.  Well,  here  again  that  word  rheu¬ 
matism  is  an  extremely  broad  term  as  it  is  used  today  in 
America.  It  is  used  to  include  all  of  these  diseases 

531  of  which  you  have  just  mentioned,  to  which  I  have 
just  referred,  as  forms  of  arthritis.  For  example,  we 

have  a  society  called  the  American  Rheumatism  Associa¬ 
tion.  This  society  interests  itself  in  all  matter  of  diseases 
which  cause  pain  and  discomfort  or  deformity  of  joints  and 
extremities.  There  is  no  entity  which  one  can  say  is 
rheumatism. 

Q.  Now  then,  is  there  also  a  classification  that  has  to  do 
with  conditions  that  affect  the  nerves  called  neuritis?  Does 
that  come  under  the  same  classification  as  arthritis?  A.  Yes, 
I  think  that  even  forms  of  neuritis,  that  many  forms  of 


neuritis  are  designated  rheumatic  diseases.  For  example, 
sciatica  or  sciatic  neuritis  is  a  common  form  of  neuritis 
which  is  included  and  are  studied  by  physicians  w’ho  are 
interested  in  rheumatic  diseases. 

Q.  Lumbago?  A.  Lumbago  certainly  would  be  included 
in  that  group.  Lumbago  represents  a  member  of  still  an¬ 
other  family  which  I  have  not  mentioned,  fibrositis,  an 
irritation  or  discomfort,  a  syndrome  of  pain  and  stiffness 
winch  arises,  w’e  believe,  in  the  fibrous  tissues  of  the  body, 
and  of  these  lumbago  is  a  commonly  occurring  example. 

Q.  Bursitis  w’ould  be  in  that  same  classification?  A.  Yes, 
bursitis  belongs  to  that  same  category.  Certain  cases  of 
bursitis,  not  all,  some  are  caused  by  other  conditions.  Some 
are  caused  by,  for  example,  infection,  and  so  forth. 

532  Q.  That  “itis”  means  inflammation  as  a  rule.  A.  It 
refers  to  an  inflammation  of  the  tissues  in  question. 

Q.  Did  you  mention  fibrositis?  I  believe  you  did,  did 
you  not?  A.  Yes,  I  said  that  lumbago  and  some  causes  of 
bursitis  represent  a  form  of  fibrositis,  are  one  of  the  mem¬ 
bers  of  the  family  of  fibrositis. 

Q.  Is  Myositis  one  of  the  members  of  the  family  of  fibro¬ 
sitis?  A.  Myositis,  as  it  is  commonly  used,  belongs  in 
that  class,  yes.  There  are  forms  of  myositis  also  which  are 
not  members  of  the  family  of  fibrositis.  Some  kind  of 
fibrositis  is  caused  by  other  conditions,  have  other  causes. 

Q.  Some  of  these  conditions  are  the  result  of  inflamma¬ 
tion  of  the  nerves  themselves,  are  they  not?  Is  that  right? 
A.  Yes,  that  is  right. 

•  ••••••••• 

533  Q.  Nowt,  are  these  various  kinds  of  arthritis  and 
rheumatism,  Doctor,  characterized  by  the  same  path¬ 
ological  changes,  or  not?  A.  Oh,  no,  not  at  all. 

Q.  By  the  way,  while  wre  are  talking  about  pathological 
changes,  w’hat  is  a  pathological  change?  A.  Well,  that  term 
refers  to  the  character  of  the  changes  which  take  place  in 
tissues  or  in  the  organs  of  an  individual  w’ho  is  affected  by 
a  disease.  Nature  reacts  on  our  organisms,  our  organisms 


react  to  disease  by  altering  tlie  appearance  and  character 
of  the  organs  depending  on  the  diseases  in  question.  Of 
course,  many  of  the  diseases  have  quite  dissimilar  path¬ 
ological  changes,  depending  on  the  cause  and  upon  the 
diseases. 

Q.  Now,  are  these  various  kinds  of  arthritis,  and  rheu¬ 
matism,  characterized  by  the  same  progress,  and  the  devel¬ 
opment?  A.  Indeed  they  are  not.  Each  one  of  these  one 
might  say  has  its  own  life  history.  It  has  its  own  natural 
course  and  evolution. 

Q.  Do  they  all  respond  to  the  same  form  of  treatment? 
A.  Indeed,  they  do  not. 

Q.  Doctor,  what  does  the  word  “treatment”  mean  to 
you  in  relation  to  a  disease  or  condition  such  as  any  type 
of  arthritis  ?  A.  Well,  to  a  physician  the  word  ‘  ‘  treat- 
534  ment”  should  mean  a  great  many  things.  It  is  not 
just  the  use  of  any  single  drug  or  the  application 
of  any  single  remedy,  but  it  should  involve  the  entire  series 
of  measures  which  a  doctor  brings  to  bear  on  a  sick  patient 
with  any  given  disease.  It  should  take  into  account  those 
things  that  one  does  for  the  mind,  those  things  which  one 
does  to  induce  rest,  those  things  which  are  done  to  improve 
his  general  health,  or  nutrition,  as  well  as  specific  remedies. 

Q.  In  these  particular  conditions,  would  treatment  include 
exercise?  A.  In  some  of  them  one  might  want  to  employ 
exercise,  manipulation,  and  so  forth. 

Q.  Would  it  include  physical  therapy?  A.  Yes,  in  some 
of  them,  but  not  all. 

Q.  Now,  what  would  physical  therapy  include?  Would 
it  include  treatment  by  heat,  things  like  that?  A  Yes,  heat, 
massage,  manipulation,  and  so  forth. 

Q.  What  about  the  prevention  of  deformities?  Would 
that  come  under  the  heading  of  treatment?  A.  Indeed  it 
would,  and  of  course  that  is  a  very  important  part  of  the 
treatment  of  certain  kinds  of  rheumatic  diseases,  certain  of 
these  rheumatic  diseases.  They  are  extremely  important 
depending  upon  how  successful  or  how  conscientiously  that 
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phase  of  the  treatment  is  carried  out.  On  that  may  depend 
the  whole  outcome  or  the  whole  future  of  a  person 

535  with  one  of  these  diseases. 

Q.  Would  the  word  “treatment”  in  that  connec¬ 
tion  include  the  correction  of  any  associated  illnesses  which 
the  patient  might  have?  A.  Yes,  indeed  it  would. 

Q.  Doctor,  is  there  a  single  drug  or  combination  of  drugs 
which  constitute  an  adequate,  effective,  or  reliable  treat¬ 
ment  for  all  kinds  of  rheumatism,  arthritis,  which  you  have 
mentioned? 

•  ••••••••• 

536  The  Witness:  No,  sir,  I  don’t  think  there  is  any 
such  drug. 

By  Mr.  Callaway: 

Q.  Doctor,  when  a  patient  complains  of  arthritis  or  rheu¬ 
matism,  what  must  you  first  determine  before  adequate  or 
effective  treatment  can  be  given?  A.  Well,  when  a  patient 
comes  to  me  with  such  complaints,  my  approach  to 

537  the  matter  is  the  same  as  it  would  be  if  he  came  with 
any  other  form  of  illness.  I  first  sit  down  and  take 

history,  I  study  the  circumstances  that  took  place  in  the 
years  before  this  illness  came  on,  and  the  details  of  the 
progress  since  the  symptoms  first  appeared. 

Q.  Doctor,  in  regard  to  the  history  that  you  would  take 
of  the  patient,  would  that  include  the  age,  sex,  and  occu¬ 
pation  of  the  patient?  A.  Yes. 

Q.  Would  it  include  any  family  history  as  well  as  the 
individual  history?  A.  Yes,  that  might  have  a  bearing. 

Q.  That  would  have  a  bearing  on  perhaps  your  diagnosis, 
the  family  history  would?  A.  Yes. 

Q.  Would  it  include  inquiry  as  to  any  other  diseases 
which  he  might  have  had  in  the  past?  A.  Yes,  that  would 
be  very  important. 

Q.  Both  recently  and  some  time  in  the  past?  A.  Yes. 

Q.  Would  it  include  inquiry  as  to  any  injuries  which  he 
might  have  received  in  the  past?  A.  Yes,  that  also  might 
have  a  bearing  on  the  form  of  rheumatism  or  arthritis. 
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Q.  Would  it  include  inquiry  as  to  systemic  diseases  he 
might  have  had  in  the  past?  A.  Yes,  it  would. 

538  Q.  Would  it  include  inquiry  as  to  surgical  opera¬ 
tions  which  he  might  have  had  in  the  past?  A.  Yes. 

Q.  Would  you  make  some  inquiry  to  determine  his  mental 
state,  his  emotional  state,  anything  like  that?  Would  that 
have  a  bearing?  A.  Yes,  I  would,  and  that  might  have  a 
very  important  bearing. 

Q.  Then,  of  course,  you  would  also  inquire  as  to  expo¬ 
sure,  abnormal  working  conditions,  chronic  fatigue,  things 
like  that  with  which  he  might  be  suffering?  A.  Yes,  that 
too  comes  under  the  proper  heading  of  a  history. 

Q.  W'ould  you  also  inquire  as  to  the  mode  of  onset  of  this 
particular  condition  for  which  he  come  to  you?  A.  Yes, 
that  would  be  helpful  in  many  instances. 

Q.  Sir?  A.  That  would  be  helpful,  I  said,  in  many  in¬ 
stances  to  determine  the  diagnosis. 

Q.  Now,  then,  would  or  would  not  all  of  those  matters 
about  which  I  have  inquired  under  the  history  of  the  patient, 
probably  I  had  better  say,  might  they  have  a  bearing  in 
enabling  you  to  diagnose  the  particular  type  of  arthritis 
or  rheumatic  conditions  with  which  the  man  is  suffering? 
A.  Yes,  they  would  be  helpful. 

539  Q.  Would  some  of  those,  might  some  of  those  have 
a  bearing  in  helping  you  to  determine  the  stage  of 

the  particular  condition,  whether  it  is  of  recent  onset  or 
whether  it  has  become  chronic,  or  things  like  that?  A.  Yes. 

Q.  Then,  following  your  history  that  you  would  take, 
what  would  you  do  next,  Doctor?  A.  Well,  next,  I  would 
have  him  undress  and  make  a  physical  examination. 

Q.  Now,  what  would  your  physical  examination  include? 
I  don’t  mean  for  you  to  tell  me  in  great  detail.  A.  Well,  I 
would  examine  him,  all  of  his  parts,  and  I  would  examine 
his  heart,  lungs,  abdomen,  rectum,  as  well  as  his  joints 
and  extremities. 

Q.  Would  you  inquire  as  to  the  pain?  You  would  do 
that,  of  course,  would  you  not?  A.  Of  course. 
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Q.  You  would  inquire  as  to  the  time  of  the  pain,  whether 
it  is  constant  or  recurring,  whether  it  occurs  in  the  morn¬ 
ing  or  afternoon,  after  sitting  down  a  long  time,  things  like 
that?  A.  Yes,  those  represents  parts  of  the  history. 

•  ••**••••• 

540  Q.  Would  any  abnormal  amount  of  color,  consist¬ 
ency,  temperature,  amount  of  sweating  of  the  skin 

have  any  bearing  on  it?  A.  Yes,  indeed  they  would.  Those 
of  course  represent  abnormal  phases  of  the  condition  of  a 
patient  in  which  one  examines  into  in  studying  a  complaint 
of  rheumatism  or  arthritis. 

•  ••••••••• 

541  Q.  Doctor,  wTould  the  position  of  the  particular 
joints  that  might  be  involved  have  some  bearing  on 

the  type  of  arthritis  which  the  man  has?  A.  I  am  sorry;  I 
didn’t  hear  that. 

Q.  Would  the  particular  joints  involved  have  some  bear¬ 
ing  on  the  type  of  arthritis  which  the  man  has?  A.  Yes, 
to  some  extent  the  location  of  the  involvement  would  be 
important  to  a  doctor  in  studying  a  patient  -with  arthritis 
because  some  certain  rheumatic  diseases  have  a  predilection 
for  given  joints.  Others  tend  to  avoid  certain  joints,  and 
that  item  represents  one  of  the  little  aids  which  an  expe¬ 
rienced  physician  uses  in  helping  him  to  arrive  at  that 
complicated  subject  or  diagnosis,  but  that  little  matter  may 
be  very  important  in  distinguishing  in  some  instances  one 
form  of  arthritis  from  another. 

Q.  Would  muscle  weakness,  weakness  of  certain  muscles, 

have  a  bearing  in  distinguishing  between  one  kind - 

A.  One  certainly  studies  the  strength  of  muscle  groups 
around  affected  joints,  and — yes,  I  think  that  is 

542  right.  That  is  important  or  valuable  information, 
aiding  in  diagnosis  of  a  given  individual. 

Q.  Now,  of  what  would  your  examination  of  the  joints 
consist,  Doctor?  A.  Well,  I  would  start  at  the  top  and  go 
down  to  the  bottom.  I  would  pay  attention  to  every  single 
joint  to  which  one  can  see  or  feel  in  the  course  of  an 
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examination  of  a  patient  with  arthritis.  I  put  each  one  of 
them  through  their  range  of  motion  that  is  possible,  and 
take  note  of  what  can  be  observed  there.  I  would  feel 
them  to  see  whether  they  are  hot  or  cold.  I  press  on  them 
to  see  whether  they  are  tender  or  swollen.  I  move  them 
through  their  range  of  motion  with  my  own  hands  to  see 
whether  the  resistance  is  voluntary  or  involuntary  and  also 
to  determine  whether  damage  has  been  done  in  the  joints 
which  makes  a  sound  or  a  feeling.  All  of  those  things  are 
done  by  me  in  the  examination  of  joints,  and  as  far  as 
possible  I  try  to  go  through  those  maneuvers  in  regard  to 
every  single  approachable  joint. 

Q.  Now,  after  the  physical  examination,  history,  and  the 
physical  examination,  are  there  any  others!  What  next 
do  you  do  in  the  diagnosis!  A.  Well,  then  comes  in  every 
instance  a  series  of  a  certain  number  of  laboratory  pro¬ 
cedures,  the  character  of  which  of  course  is  dependent  on 
what  I  have  learned  from  the  history  and  the  physical 
543  examination.  These  include  studies  of  the  blood, 
urine,  various  secretions,  X-rays  of  affected  joints, 
and  so  forth. 

Q.  Now,  Doctor,  what  may  be  the  consequence  of  delay 
in  instituting  adequate  and  effective  treatment  of  a  person 
afflicted  with  some  forms  of  arthritis!  A.  Well,  I  think  that 
is  a  very  important  matter,  at  least  in  many  if  not  most 
patients  who  have  a  complaint  of  arthritis  or  rheumatism. 
It  is  so  important  that  I  think  in  many  instances  one  can 
say  that  life  or  death  may  depend  upon  it.  Certainly  in 
many  instances  the  outcome,  whether  an  individual  will 
be  left  with  a  usable  and  useful  joint  or  extremity,  or 
whether  he  will  be  left  with  a  crippled,  useless  joint  or 
extremity,  may  depend  on  what  early  diagnosis  and  early 
institution  of  proper  treatment.  If  a  man  has  the  kind  of 
arthritis,  for  example,  which  is  localized,  caused  by  a 
malignancy,  you  may  save  his  life  if  you  attend  to  the 
matter  of  diagnosis  properly,  recognize  the  disease 
promptly,  and  get  it  before  it  has  spread.  That  is  an 
example  of  how  proper  early  diagnosis  can  be  life-saving, 
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a  life-saving  matter.  If  a  man  has  an  infection  in  a  joint, 
with  a  germ,  which  is  susceptible  to  being  treated  effectively 
with  various  measures,  including  antibiotics  or  sulpha  treat¬ 
ment,  and  if  you  recognize  it  early,  you  may  get  a  result 
which  is  a  good  result,  in  which  the  joint  returns  prac¬ 
tically  to  normal  or  returns  to  normal.  But,  there 

544  are  some  cases  in  which  delay  may  result  in  the 
evolution  of  changes,  pathologic  changes,  which  of 

course  may  be  irreversible. 

Q.  Doctor,  in  some  cases  of  arthritis,  may  the  delay  of  a 
week  or  two  sometimes  affect  the  ultimate  outcome?  A.  Yes, 
I  think  it  would  be  fair  to  say  that  a  week  or  two  in  some 
cases  might  be  very  serious. 

Q.  Would  gonorrhoeal  arthritis  be  one  of  those  types? 
A.  Indeed  it  would.  If  proper  diagnosis  of  gonorrhoea  or 
gonorrhoeal  arthritis  early  is  made,  it  will  enable  a  doctor 
to  bring  about  what  to  all  intents  and  purposes  is  a  cure, 
and  a  couple  of  weeks  may  be  enough  time  for  serious  and 
irreversible  changes  to  develop.  The  effects  of  the  inflam¬ 
mation  caused  by  the  gonorrhoeal  germ  may  be  very  violent, 
may  develop  explosively,  and  may  cause  to  some  extent 
irreversible  changes  in  a  couple  of  weeks.  I  want  to  make 
these  diagnoses  very  early. 

Q.  In  taking  a  patient’s  history,  do  you  inquire  as  to 
what  previous  treatment,  if  any,  he  has  had?  A.  Yes,  that 
is  important.  That  is  for  making  your  own  plans. 

Q.  Do  you  find  or  do  you  not  find  that  many  patients 
with  different  types  of  arthritis  and  rheumatism  have  re¬ 
sorted  to  self-medication?  A.  Yes,  a  great  many  of  them 
start  with  self-medication  or  try  to  medicate  themselves 
along  the  course  of  their  illness. 

545  Q.  And  do  you  find  that  many  of  them  purchased 
or  used  some  proprietary  medicine  in  doing  this? 

A.  Yes,  a  great  many  do. 

Q.  Does  it  ever  occur  between  you  and  your  patients  a 
discussion  as  to  why  they  took  this  particular  proprietary 
medicine?  A.  Yes,  I  like  to  know  about  that  sort  of  thing. 
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I  am  interested  in  the  drugs  and  medicines  that  patients 
have  used  and  why  they  have  taken  them. 

Q.  These  discussions,  such  as  you  are  talking  about, 
happen  quite  frequently  with  your  patients,  do  they? 
A.  Quite  frequently. 

Q.  Do  your  patients  frequently  ask  you  about  the  effi¬ 
cacy  of  different  proprietary  medicines,  tell  you  they  have 
seen  them  advertised  for  arthritis  and  rheumatic  condi¬ 
tions?  A.  That  often  happens.  Patients  often  bring 
advertisements  of  various  remedies,  ask  me  to  comment  on 
them,  ask  for  my  opinion  as  to  their  effectiveness. 

Q.  Doctor,  do  you  think  from  your  contacts  with  your 
patients  and  the  inquiries  and  discussions  which  you  have 
had  with  various  patients  about  the  advertisements  of 
various  proprietary  preparations  for  rheumatism  and  arth¬ 
ritis  that  you  are  able  to  say  with  at  least  some  degree  of 
assurance  what  the  advertisements  mean  to  patients  suffer¬ 
ing  from  these  conditions? 

548  The  Witness:  Well,  I  think  I  have  a  right  to  that 
opinion,  to  that  kind  of  an  opinion,  by  virtue  of  the 

many  years  that  I  have  now  spent  in  contact  with  the 
arthritic  patients. 

By  Mr.  Callaway: 

Q.  You  do  think,  then,  as  I  understand  you,  that  you  are 
able  to  say  what  advertisements  of  preparations  for  these 
conditions  mean  to  patients  suffering  from  these  condi¬ 
tions,  is  that  correct?  A.  Yes,  I  think  that  I  do  know  in 
general  what  advertisements  mean  to  such  patients. 

Q.  Now,  Doctor,  I  came  and  talked  with  you  a  month  or 
two  ago  at  which  time  I  left  with  you  photostatic  copies  of 
these  advertising  exhibits,  did  I  not,  Doctor.  Yes,  you 
did. 

549  Q.  And  I  take  it  you  have  had  time  to  go  over 
them  in  some  detail?  A.  Yes,  I  have. 

Q.  I  believe  those  exhibits  that  I  left  with  you  had  the 
exhibit  numbers  on  them,  the  same  exhibit  numbers  corre- 
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sponding  to  the  numbers  that  occur  in  evidence  in  this 
case. 

Now,  Doctor,  those  advertisements  that  you  have  looked 
over,  which  are  exhibits  in  this  case,  I  want  to  ask  you 
what  in  your  opinion  would  patients  suffering  from  various 
types  of  rheumatism  or  arthritis  be  likely  to  understand 
from  those  advertisements  as  to  the  effectiveness  of  this 
preparation  for  such  conditions.  That  is,  for  rheumatism 
and  arthritis. 

•  ••***•••• 

550  The  Witness:  Well,  there  is  no  doubt  in  mv  mind 
but  to  most  patients,  most  laymen  reading  these 

551  advertisements,  these  advertisements  would  cer¬ 
tainly  draw  the  conclusion  that  a  cure  is  being  offered 

for  sale. 

By  Mr.  Callaway: 

Q.  Would  they  also  understand  from  those  advertise¬ 
ments  that  it  was  an  effective  treatment  for  such  conditions? 
A.  Yes,  I  think  they  would.  It  seems  to  me  that  many  of 
these  advertisements  that  I  have  studied  give  the  impres¬ 
sion  that  for  treatment  of  rheumatism,  arthritis,  and  vari¬ 
ous  other  conditions,  the  only  necessary  treatment  is  to 
purchase  and  take  these  tablets. 

Q.  What  in  your  opinion  would  they  understand  from 
these  advertisements  would  be  the  effect  of  this  preparation 
toward  the  arresting  of  the  progress  of  such  conditions? 
A.  Well,  I  have  no  doubt  whatsoever  that  many  of  my 
patients  would  assume  from  reading  these  that  a  remedy 
is  being  offered  which  can  and  will  arrest  the  progress  of 
their  diseases. 

Q.  What  in  your  opinion  would  they  understand  from 
these  advertisements  would  be  the  effect  of  this  preparation 
in  arresting  the  underlying  causes  of  these  conditions? 
A.  Well,  I  believe  they  would  assume  from  these  adver¬ 
tisements  that  the  underlying  causes  would  probably  be 
corrected  also. 
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Q.  What  in  your  opinion  would  they  understand  from 
these  advertisements  would  be  the  effect  of  this  preparation 
in  preventing  a  recurrence  of  these  conditions? 

552  I  A.  I  think  they  would  assume  that  the  recurrence 
1  would  be  prevented. 

Q. 'What  in  your  opinion  would  they  understand  would 
be  the  effect  of  this  preparation  in  respect  to  the  aches 
and  pains  and  discomforts  of  these  conditions.  A.  They 
would  certainly  expect  those  to  go  away. 

;  Q.  All  of  them,  is  that  right?  A.  Yes,  all  of  them. 

Q.  What  in  your  opinion  would  they  understand  would  be 
the  effect  of  the  prolonged  administration  of  Dolcin  in  so 
far  as  safety  is  concerned?  A.  I  believe  they  would  assume 
that  prolonged  administration  would  be  completely  safe. 

Q.  What  in  your  opinion  would  they  understand  to  be 
the  effect  of  this  preparation  as  compared  with  the  effect 
of  aspirin  with  respect  to  the  toxicity?  A.  I  believe  there 
are  a  number  of  instances  among  these  advertisement  where 
the  impression  would  be  obtained  that  the  toxicity  would 
be  less  than  that  of  aspirin,  and  I  think  they  would  get 
that  impression. 

Q.  Now,  Doctor,  let  me  call  your  attention  particularly 
to  statements  made  in  Commission’s  Exhibit  No.  8.  Do  you 
have  that  in  front  of  you?  A.  Eight? 

Q.  Yes.  Follow  me  now  in  the  reading. 

553  “Dolcin  also  has  physiological  action,  particularly 
on  metabolic  processes  which  are  a  very  important 

factor  in  the  rheumatic  state.  This  is  due  to  the  coordinated 
action  of  a  new  combination  of  scientific,  quick-acting 
ingredients.” 

Doctor,  I  want  to  ask  you  what  in  your  opinion  would 
be  the  impression  created  by  those  particular  statements  in 
the  context  in  which  they  are  used  in  regard  to  the  effective¬ 
ness  of  this  preparation  in  the  treatment  for  various  types 
of  rheumatism  and  arthritis? 

A.  Well,  I  believe  that  most  of  my  lay  patients  would 
gather  from  this  that  a  remedy  is  being  offered  which  can 
correct  the  underlying  physiological  disturbances,  which 
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might  be  associated  with  their  diseases,  and  also  relieve 
the  symptoms.  I  believe  they  would  gather  from  this  that 
a  remedy  is  being  offered  which  is  claimed  to  be  able  to 
cure  their  diseases. 

Q.  And  did  you  say  correct  the  underlying  causes?  A.  Yes, 
I  did. 

Q.  What  in  your  opinion  would  they  understand  from 
that  language  as  to  the  effect  of  this  preparation  in  arrest¬ 
ing  the  progress  of  such  conditions?  That  would  be  in¬ 
cluded  of  course  in  the  cure?  A.  Yes,  it  would,  and  they 
would  get  that  impression,  I  think,  from  reading  it. 

Q.  What  would  they  expect  to  be  the  effectiveness 1 
554  on  the  pains  and  the  discomforts  of  the  various  types 
of  arthritis  and  rheumatism?  A.  They  would  expect 
those  to  go  away  and  be  relieved,  judging  by  this  adver¬ 
tisement. 

Q.  I  desire  next  to  call  your  attention  to  Commission’s 
Exhibit  No.  14  which  I  believe  is  a  pamphlet  put  out  to 
laymen,  with  a  heading  “Here  is  what  you  should  do  about 
your  arthritis  and  rheumatism.” 

Now,  under  Paragraph  No.  2,  in  this  exhibit,  Doctor,  I 
desire  to  call  your  attention  to  the  following  language: 
“What  is  Dolcin?  It  is  a  product  which  is  the  result  of  a 
new,  scientific  approach  to  the  treatment  of  rheumatism  and 
arthritis;  it  is  a  development  of  fundamental  biochemical 
research.  ’  ’ 

I  also  wish  to  draw  your  attention  to  the  statement  under 
paragraph  3  where  it  states,  beginning  in  the  middle  of 
paragraph  No.  3:  “Rheumatism  is  not  merely  a  disorder  of 
joints  and  muscles,  but  is  generally  accompanied  by  dis¬ 
turbances  in  internal  function  (metabolism).  It  is,  there¬ 
fore,  essential  that  treatment  be  directed  not  only  toward 
relief  of  pain,  but  also  to  the  disturbances  in  metabolism 
which  constitute  a  very  important  part  of  the  background 
of  the  rheumatic  state.  Dolcin  therapy  not  only  provides 
prompt  relief  from  pain  due  to  symptoms  of  rheumatism 
and  arthritis,  but  dolcin  contains  catalysts  which, 
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555  extensive  scientific  research  has  recently  proved, 
play  a  vital  role  in  the  metabolic  processes  which  are 

disturbed  in  the  rheumatic  and  arthritic  state.” 

There  is  also  a  similar  statement  in  paragraph  No.  7  in 
that  same  exhibit.  I  want  to  ask  you  in  your  opinion  what 
patients  suffering  from  various  types  of  rheumatism  and 
arthritis  would  understand  from  these  portions  of  this 
exhibit  that  I  have  read  in  the  context  in  which  they  are 
used  as  to  the  effectiveness  of  this  preparation  as  a  treat¬ 
ment  for  such  conditions. 

A.  I  believe  they  would  expect,  would  assume  that  this 
preparation  being  offered  is  offered  as  a  cure,  not  only  of 
the  symptoms  but  of  the  underlying  disturbances,  physio¬ 
logical  disturbances.  In  other  words,  that  this  remedy 
would  help  all  of  the  phases  of  their  diseases. 

Q.  Now  then,  I  desire  to  call  your  attention  to  paragraph 
9  in  this  same  exhibit. 

“For  how  long  should  I  take  Dolcin?  As  carefully 
explained  in  the  direction  packed  with  each  bottle,  it  is 
most  important  to  continue  taking  a  few  Dolcin  tablets 
every  day  for  a  few  months  after  the  pain  and  other  symp¬ 
toms  have  disappeared;  this  is  to  help  prevent  any  recur¬ 
rence,  by  giving  the  body  time  to  get  rid  of  disturbances 
in  internal  function  which  accompany  the  disease.” 

I  would  like  to  ask  you  what  in  your  opinion  would 

556  patients  suffering  from  various  types  of  arthritic  and 
rheumatism  would  understand  about  that  toward  pre¬ 
venting  a  recurrence  of  these  conditions? 

A.  I  believe  they  would  gather  that  information  for  the 
purpose  of  telling  them  that  this  medicine  would  prevent 
recurrences. 

Q.  Now  then,  I  also  desire  to  call  your  attention  to  state¬ 
ments  made  under  paragraph  8  in  the  same  exhibit: 

“We  know  of  many  cases  where  the  pain  was  so  severe 
that  where  the  symptoms  had  only  been  of  few  months’ 
standing,  in  which  all  pain  disappeared  in  a  few  hours, 
other  cases  take  longer.” 
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What  in  your  opinion  would  patients  suffering  from 
various  types  of  rheumatism  and  arthrititis  understand 
from  this  statement  in  the  context  in  which  it  is  used,  under¬ 
stand  from  this  preparation,  aches  and  discomfort  of  these 
conditions? 

A.  I  think  they  would  assume  for  this  that  the  remedy 
could  make  all  of  these  aches  and  pains  disappear.  In  some 
cases  they  would  disappear  in  a  few  hours. 

Q.  Now,  next  I  desire  to  call  your  attention  to  paragraph 
No.  5  in  this  same  exhibit. 

“Dolcin  is  non-toxic — it  will  not  hurt  the  heart  or  any 
other  organ.  A  study  made  in  a  university  famous  all  over 
the  world  confirms  extensive  earlier  chemical  proof 
557  that  Dolcin  is  non-toxic.  Dolcin  is  designed  for 
prompt  action.  The  lack  of  harmful  effects  makes 
Dolcin  ideal  for  prolonged  administration  such  as  is  fre¬ 
quently  necessary  in  chronic  and  severe  cases  of  rheumatism 
and  arthritis.  This  freedom  from  hazard  and  its  effective¬ 
ness  are  important  advantages  of  Dolcin  over  some  medica¬ 
tions  which  are  considerably  more  expensive  and  -which 
may  have  harmful  effects  on  the  body  on  prolonged  adminis¬ 
tration.” 

What  in  your  opinion  would  patients  suffering  from 
various  types  of  rheumatism  and  arthritis  understand  from 
this  statement  in  the  context  in  which  it  is  used  as  regards 
the  safety  of  Dolcin  where  the  administration  is  prolonged? 
A.  Well,  I  believe  they  would  get  the  impression  that  it  is 
completely  safe. 

Q.  I  desire  to  call  your  attention  to  statements  under 
paragraph  6  in  this  same  exhibit,  -where  it  says:  “Is  Dolcin 
suitable  for  use  by  people  who  are  adversely  affected  by 
salicylic  acid  (aspirin)?  Dolcin ’s  ingredients,  combined 
in  proper  proportions,  enhance  the  good  effects  of  each 
while  at  the  same  time  they  minimize  aspirin’s  sometimes 
harmful  effects.” 

What  would  they  understand,  what  would  patients  suf¬ 
fering  from  these  diseases  in  your  opinion  understand 
from  that  language  in  the  context  in  which  it  is  used  as  to 


the  toxicity  of  Dolcin  as  compared  with  the  toxicity 

558  of  aspirin?  A.  They  would  understand  that  it  is  less. 

Q.  Now,  Doctor,  there  are  a  number  of  these 
leaflets  bearing  the  same  heading.  The  heading  is :  “Here  is 
what  vou  should  do  about  vour  arthritis  and  rheumatism.” 

I  don’t  think  we  want  to  go  into  the  language  of  everyone 
of  them,  although  they  are  a  little  different,  but  let’s  skip 
down  to  Commission’s  Exhibit  No.  17  which  is  another 
pamphlet  headed,  “Here  is  what  you  should  do  about  your 
arthritis  and  rheumatism.” 

I  desire  to  call  your  attention  to  statements  under  para¬ 
graph  No.  7  in  that  exhibit. 

“How  long  will  it  take  to  relieve  pain  and  for  symptoms 
of  arthritis  and  rheumatics  to  disappear?  No  two  cases 
respond  exactly  alike.  Generally  speaking,  the  longer  the 
person  has  suffered  from  the  condition  the  longer  it  will 
take  to  get  results.  We  know  of  many  cases,  where  the  pain 
was  severe  but  where  the  symptoms  had  only  been  of  a  few 
months’  standing,  in  which  all  pain  disappeared  in  a  few 
days.  Most  cases  take  longer,  sometimes  weeks,  before  stiff¬ 
ness  is  relieved.” 

In  your  opinion,  what  would  a  person  suffering  from  these 
various  types  of  rheumatism  and  arthritis  understand  from 
this  language  in  the  context  in  which  it  is  used  with 
respect  to  the  effectiveness  on  aches  and  pains  in 

559  these  conditions?  Would  thev  believe  thev  would  all 
go  away?  A.  Yes,  I  think  they  would  believe  that  all 

the  pains  would  go  away  eventually. 

Q.  Doctor,  I  am  still  thinking  about  that  same  quota¬ 
tion,  “How  long  will  it  take  to  relieve  pain  and  for 
symptoms  of  arthritis  and  rheumatics  to  disappear?”  Your 
experience  with  your  patients,  if  a  patient  suffering  from 
any  type  of  rheumatism  or  arthritis,  that  all  his  symptoms 
of  it  disappear,  what  would  he  think  in  regard  to  whether 
he  was  cured  of  the  condition,  if  he  had  all  symptoms  dis¬ 
appear?  A.  He  would  assume  he  was  cured. 

Q.  I  expect  even  the  doctor  himself  might  assume  that, 
wouldn’t  he?  A.  He  would  be  very  glad. 
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Q.  Now  then,  also  under  paragraph  11,  under  that  same 
exhibit,  the  question  is  asked,  “Should  other  treatments 
be  used  while  I  am  taking  Dolcin?  Unless  prescribed  by  a 
physician,  no  other  medication  need  be  taken.  Leave  it  to 
Dolcin  and  nature.” 

Doctor,  in  your  opinion  what  would  a  patient  suffering 
from  various  types  of  rheumatism  and  arthritis  understand 
from  this  statement  in  the  context  in  which  it  is  used  as  to 
the  effectiveness  of  this  preparation  as  a  treatment  for  such 
condition? 

A.  Well,  they  would  certainly  get  the  impression  that  no 
other  measures  are  necessary,  that  all  one  would  need 

560  to  do  would  be  to  take  this  medicine. 

Q.  Now,  Doctor,  I  believe  that  in  this  exhibit,  para¬ 
graphs  7,  8  and  9,  it  makes  practically  the  same  representa¬ 
tion  as  to  the  statements  contained  in  8,  9,  and  11  of  Com¬ 
mission’s  Exhibit  No.  14,  which  I  have  discussed.  I  think 
that  is  correct.  Anyhow,  it  speaks  for  itself. 

Now,  let’s  turn  to  Commission’s  Exhibit  No.  21,  Doctor. 
That  is  the  last  one  of  these  leaflets  with  the  heading,  “Here 
is  what  you  should  do  to  get  relief  from  arthritis  and  rheu¬ 
matic  pains  and  discomforts.”  They  have  changed  that 
heading.  Anyhow,  that  is  Commission’s  Exhibit  No.  21.  I 
desire  to  read  to  you  under  paragraph  21:  “Dolcin  .tablets 
ordinarily  bring  prompt  relief  from  pain,  and,  when  used 
according  to  directions  packed  in  each  carton,  in  many  cases 
users  report  that  it  brings  remission  of  stiffness.”  What, 
in  your  opinion,  Doctor,  wmuld  sufferers  from  various  types 
of  rheumatism  and  arthritis  understand  from  that  statement 
in  the  context  in  which  it  is  used  as  to  the  effect  of  this 
preparation  in  arresting  the  progress  of  such  conditions? 
A.  I  believe  that  statement  would  give  them  the  impression 
that  this  drug  will  arrest  the  progress  of  their  diseases. 

Q.  What  would  they  understand  from  this  statement  in 
the  context  in  which  it  is  used  would  be  the  effect  of  this 
preparation  in  preventing  the  recurrence  of  these  condi¬ 
tions?  A.  Yes,  I  believe  that  gives  the  impression 

561  that  recurrences  would  be  prevented. 
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Q.  Now,  I  will  call  your  attention  to  paragraph  4, 
and  the  second  paragraph  under  the  paragraph  No.  4, 
“Dolcin  is  designed  for  fact  action.  Because  of  non-toxicity 
of  Dolcin  tablets  they  are  ideal  for  prolonged  administration 
such  as  is  frequently  necessary  in  relieving  severe  pains 
and  discomforts.” 

What  in  your  opinion  would  patients  suffering  from 
various  types  of  rheumatism  and  arthritis  understand  from 
this  statement  in  the  context  in  which  it  is  used  in  regard 
to  the  effectiveness  of  this  preparation  in  respect  to  the 
more  severe  pains  of  these  conditions?  A.  I  believe  they 
would  understand  that  in  order  to  relieve  the  more  severe 
pains  it  is  only  necessary  to  take  the  drug  for  a  longer  time, 
a  prolonged  administration. 

Q.  Now,  I  next  desire  to  call  your  attention  to  Commis¬ 
sion’s  Exhibit  No.  22,  Doctor,  which  I  believe  is  a  newspaper 
advertisement,  and  to  this  particular  statement:  “There  is 
a  new  scientific  formula  which  has  already  brought  prompt 
relief  to  many  who  once  suffered  the  tortures  due  to  rheu¬ 
matism  and  arthritis.” 

Doctor,  in  your  opinion,  do  patients  suffering  from  vari¬ 
ous  types  of  rheumatism  and  arthritis — what  does  the  word 
“torture”  mean? 

A.  Well,  I  think  that  brings  up  a  picture  of  misery, 
562  of  deformity,  pain  on  movement,  general  feeling  of 
sickness,  poor  health,  that  we  speak  of  in  terms  of 
severe  arthritis. 

Q.  Now  then,  I  desire  to  call  your  attention  to  the  heading 
in  large  type  of  Commission’s  Exhibit  No.  24  which  reads: 
“Rheumatism,  arthritis  can  be  relieved.  Try  Dolcin.” 

From  that  heading,  Doctor,  what  in  your  opinion  would 
patients  suffering  from  various  types  of  rheumatism  and 
arthritis  understand  to  be  the  effectiveness  of  this  prepara¬ 
tion  as  a  treatment  for  such  conditions?  A.  They  would 
understand  that  it  is  being  offered  as  an  effective  treatment. 

Q.  What  would  they  understand  would  be  the  effect  of  it 
towards  correcting  the  underlying  causes  of  these  condi- 
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tions?  A.  I  believe  they  would  accept  that  impression  as 
a  drug  offered  to  correct  the  underlying  causes. 

Q.  What  would  they  understand  in  your  opinion  would  be 
the  effect  in  regard  to  being  a  cure  for  these  conditions? 
A.  They  would  accept  the  idea  that  these  tablets  being 
offered  were  a  cure. 

Q.  Now  then,  Doctor,  I  desire  to  call  your  attention  to 
some  of  the  statements  contained  in  the  radio  advertising 
in  evidence.  Those  are,  I  believe,  Commission’s  Exhibits 
beginning  with  30-H  through  30-Z-70. 

Now,  there  are  some  statements  that  don’t  occur  in  every 
one  of  those  exhibits,  but  there  are  various  state- 
563  ments  that  continuously  reoccur,  and  I  am  going  to 
read  you  one  of  those  from  Commission’s  Exhibit 

30-H. 

“Dolcin  is  more  than  just  a  pain  killer — in  many  cases  it 
actually  results  in  prolonged  remission  of  stiffness  and  dis¬ 
comfort.” 

What  would  persons  suffering  from  various  types  of  rheu¬ 
matism  and  arthritis  understand  to  be  the  effect  of  this 
preparation  in  regard  to  the  severe  pains  of  these  condi¬ 
tions?  It  talks  about  it  being  a  pain  killer. 

A.  They  would  assume  from  this  that  a  drug  is  offered 
which  can  relieve  the  severe  pains. 

Q.  What  would  they  understand  from  this  in  the  context 
in  which  it  is  used  in  regard  to  whether  it  would  get  rid 
of  all  pains?  A.  Yes,  they  would  expect  this  drug  to  rid 
them  of  all  pains. 

Q.  What  would  they  understand  from  this  language  in 
your  opinion  as  to  the  effect  of  this  preparation  in  arrest¬ 
ing  the  causes  of  such  condition?  A.  Yes,  they  would  defi- 
nately  get  the  impression  that  this  drug  was  offered  to  stop 
the  progress,  stop  the  progress,  yes. 

Q.  Now,  the  next  exhibit  I  desire  to  call  your  attention  to 
is  Commission’s  Exhibit  30-1. 

“Every  day,  more  and  more  doctors  prescribe  Dolcin — 
for  prompt  relief  of  pains  and  discomfort  of  arthritis  and 
rheumatism.  Every  day,  more  and  more  people  who 
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564  have  taken  Dolcin  report  they  have  been  able  to 
return  to  normal  occupations.” 

What  in  your  opinion  would  patients  suffering  from 
various  types  of  rheumatism  and  arthritis  understand  from 
this  statement  in  the  context  in  which  it  is  used  as  to  the 
effectiveness  of  this  preparation  as  a  treatment  for  such 
conditions? 

A.  They  would  assume  that  this  is  being  offered  as  a 
treatment. 

Q.  What  would  they  understand  would  be  the  effect  of 
this  preparation  towards  correcting  the  underlying  causes 
of  these  conditions?  A.  Yes,  they  would  understand  a 
remedy  is  being  offered  which  is  said  to  correct  the  underly¬ 
ing  causes. 

Q.  What  would  they  understand  to  be  the  effect  of  this 
preparation  in  effecting  a  cure  of  these  conditions?  A.  I 
believe  they  would  assume  from  this  that  the  remedy  is 
offered  as  a  cure. 

Q.  I  desire  to  call  your  attention  to  Commission’s  Ex¬ 
hibit  No.  30-J,  that  portion  of  it  reading  as  follows: 

“If  someone  you  know  suffers  from  arthritis  or  rheu¬ 
matism,  you  may  alter  the  course  of  his  life  by  helping  him 

obtain  information  about  Dolcin - ” 

What  in  your  opinion  would  patients  suffering  from  vari- 
out  types  of  rheumatism  and  arthritis  understand  from 
that  statement  in  the  context  in  which  it  is  used  as  to 

565  the  effect  of  this  preparation  as  a  treatment  for  such 
conditions?  A.  They  would  understand  it  is  being 

offered  as  a  treatment. 

Q.  In  arresting  the  progress  of  such  condition?  A.  Yes. 
Q.  In  correcting  the  underlying  causes  of  these  condi¬ 
tions?  A.  Yes,  that  too. 

Q.  And  in  effecting  a  cure  of  these  conditions?  A.  Yes, 
they  would  assume  that  it  is  being  offered  as  a  cure. 

•  ••••••••• 

566  Q.  Doctor,  what  is  sciatica?  A.  Well,  the  word 
sciatica  refers  to  a  painful  condition  which  is  felt 

along  the  course  of  the  sciatic  nerve. 
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Q.  What  are  the  essential  pathological  changes  which 
occur  in  sciatica!  A.  Well,  that  depends  on  what  is  re¬ 
sponsible  for  the  sciatica  in  any  given  individual.  Of 
course - 

Q.  WTiat  are  some  of  the  causes,  then,  of  sciatica!  A. 
That  brings  up  the  point  that  there  are  many  different 
causes  of  sciatica.  The  word  sciatica  is  simply  a  term  used 
to  refer  to  a  symptom,  and  it  happens  that  that  symptom 
can  be  provoked  by,  caused  by  many  different  diseases.  It 
may  be  caused,  for  example,  by  the  pressure  on  the  sciatic 
nerve  of  an  intervertebral  disk,  which  presses  against  one 
of  the  roots  of  the  sciatic  nerve.  It  may  be  caused  by  a 
tumor  in  the  spine  which  may  be  pressing  on  the  sciatic 
nerve.  It  may  be  caused  by  infections  or  inflammations 
which  involve  the  covering,  the  outside  sheath  of  the  sciatic 
nerve.  It  may  result  from  metabolic  disturbances,  some  of 
them  are  not  well  understood.  Some  of  them  are  by  toxic 
metals  or  poisons  that  result  from  infection.  It  may 
567  result  from  the  kind  of  inflammation  which  is  respon¬ 
sible  for  fibrositis  in  other  parts  of  the  body.  It  may 
be  a  result  of  arthritis  involving  the  joints,  joint  or  joints, 
adjacent  to  various  segments  of  the  sciatic  nerve.  So  that 
the  word  sciatica  does  not  refer  to  a  disease.  It  refers  only 
to  a  symptom,  and  that  symptom  may  be  caused  by,  pro¬ 
longed  by  a  great  many  different  kinds  of  diseases.  A  man 
doesn’t  know  what  is  the  matter  with  him  just  because  he 
has  pain  along  the  course  of  the  sciatic  nerve.  He  only 
knows  about  the  nature  of  the  symptoms  and  its  location. 

Q.  Would  each  of  the  causes  of  sciatica  mentioned  require 
essentially  a  different  kind  of  treatment!  A.  Yes,  they 
would  certainly  require  different  treatments,  depending  on 
which  was  responsible  in  any  given  individual.  • 

Q.  Is  there  any  drug  or  combination  of  drugs  which  can 
restore  to  the  normal  the  various  pathological  changes  that 
may  occur!  A.  No,  there  is  no  such  drug. 

Q.  What  is  the  dominant  symptom  of  sciatica!  A.  It 
is  pain  in  the  neighborhood  of  the  sciatica  nerve.  That  pain 
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can  be  of  a  great  many  different  varieties.  Sometimes  it 
is  just  a  dull  ache,  a  soreness.  It  may  be  extremely  violent 
on  the  other  hand.  It  may  be  so  severe  that  a  man  may 
not  be  able  to  move.  He  may  not  be  able  to  budge  himself. 
He  may  need  to  be  helped  with  every  movement  in  his 
bed. 

568  Doctor,  have  you  seen  the  formula  for  the  product 
called  Dolcin  and  the  directions  for  the  use  as  set 

forth  in  the  complaint  in  this  case?  A.  Yes,  I  saw  that 
formula. 

Q.  In  your  opinion,  what  effect  would  Dolcin  taken  as 
directed  have  on  the  pains  of  sciatica?  A.  Well,  in  my 
opinion  this  product,  if  it  were  taken  as  directed,  might 
temporarily  relieve,  perhaps  in  some  mild  cases  in  which 
pain  is  felt  in  the  neighborhood  of  the  sciatic  nerve,  but  I 
don ’t  believe  it  would  do  anything  more  than  that.  It  might 
temporarily,  possibly  relieve  some  of  the  discomfort  in  some 
very  mild  cases. 

Q.  Doctor,  could  say  say,  can  Dolcin,  in  your  opinion, 
be  relied  upon  to  usually  or  ordinarily  relieve,  usually 
ordinarily  relieve  the  pains  of  sciatica  completely?  A.  No, 
sir,  I  don’t  believe  it  can  be  relied  on  to  do  that. 

Q.  Doctor,  suppose  the  dose  was  doubled.  Say  that  the 
dose  of  Dolcin  were  doubled.  In  your  opinion  what  effect 
would  Dolcin  have  on  the  pain  of  sciatica?  A.  Well,  if 
one  were  to  double  the  dose,  I  don’t  believe  I  would  alter 
my  statement  that  Dolcin  at  most  would  temporarily 
partially  relieve  some  slight  symptoms  of  some  slight,  mild 
cases  of  sciatica. 

•  ••••••••• 

569  Mr.  Callaway:  I  have  referred,  and  I  think  the 
Doctor  understood  that  I  was  referring  to  the  dosage 

prescribed  according  to  the  directions  as  set  forth  in  the 
complaint,  and  when  I  said  double  I  meant  double  the  dosage 
set  forth  in  the  complaint. 
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By  Mr.  Callaway: 

Q.  You  understood  that,  Doctor?  A.  Yes,  I  understood 
that. 

May  I  add,  in  my  opinion  if  Dolcin  were  taken  in  any 
amount,  in  the  maximum  amount  which  any  individual 
might  tolerate,  the  effect,  I  think,  would  be  the  same. 

Q.  Doctor,  what  is  neuritis?  I  believe  you  discussed  neuri¬ 
tis  at  the  beginning,  but  can  you  tell  us  more  about  neuritis? 
A.  There  again  the  term  neuritis  is  a  general  term  as 
doctors  use  it.  It  refers  to  an  inflammation  of  nerves,  and 
the  term  covers  a  great  many  different  diseases.  Certain  of 
those  diseases  are  caused  by  infections.  Some  of  them  are 
caused  by  abnormal  anatomical  states,  pressure  on  nerves 
from  organs  or  structures  which  are  out  of  place,  and  some 
are  caused  by  the  invasion  of  the  nerve  by  neoplasms  or 
tumors.  Some  are  caused  by  intoxications  with  metals 
570  or  toxins.  Some  are  related  to  metabolic  disturb¬ 
ances,  distubances  in  the  body’s  chemistry,  such  as 
the  form  of  neuritis  that  occurs  in  the  diabetic.  There  are 
many  diseases  which  are  included  by  doctors  under  the  term 
neuritis. 

Q.  Now,  would  each  of  the  causes  of  neuritis  which  you 
have  mentioned  require  essentially  a  different  kind  of  treat¬ 
ment?  A.  Yes,  indeed  they  would. 

Q.  Doctor,  in  your  opinion,  is  there  any  drug  or  combina¬ 
tion  of  drugs  which  restores  to  normal  the  various  pathol¬ 
ogical  changes  that  occur  in  neuritis?  A.  No,  sir,  there  is 
such  drug. 

Q.  Doctor,  what  in  your  opinion  is  the  predominant 
symptom  of  neuritis?  A.  Pain  along  the  course  of  the 
nerve,  of  a  nerve  or  nerves,  but  there  again  that  pain  is  of 
great  variety  of  types  of  severity.  In  some  instances  the 
pain  may  be  mild  and  slight.  It  may  be  almost  negligible. 
But,  in  others,  of  course,  the  pain  of  neuritis  is  extremely 
severe,  cutting,  violent,  jabbing.  Lightning-like,  and  so 
forth.  Those  terms  are  commonly  used  by  doctors  in  de¬ 
scribing  the  complaints  of  patients  w’ho  have  neuritis. 


Q.  Doctor,  in  your  opinion  what  would  Dolcin  taken  as 
directed  according  to  the  directions  set  forth  in  the  com¬ 
plaint,  what  effect  would  it  have  on  the  pain  of  neuritis? 
A.  Well,  sir,  I  think  that  the  most  one  could  say 

571  would  be  that  there  might  be  certain  very  mild  cases 
in  which  the  pain  of  neuritis  might  be  temporarily 

slightlv  relieved  bv  this  remedy. 

Q.  Doctor,  do  you  think  that  Dolcin  could  be  relied  upon 
to  usually  or  ordinarily  relieve  the  pains  of  neuritis  com¬ 
pletely?  A.  Xo,  sir,  I  don’t  believe  it  can. 

Q.  Doctor,  still  referring  to  the  dosage  as  set  forth 
according  to  the  directions  listed  in  the  complaint,  suppose 
that  dosage  was  doubled.  In  your  opinion  what  effect  would 
dolcin  have  on  the  effect  of  pain  of  neuritis?  A.  I  believe 
my  comment  to  that  question  is  the  same  as  to  the  previous 
similar  question,  that  if  the  dose  was  doubled  or  if  the 
amount  were  given,  the  maximum  amount  which  any  indi¬ 
vidual  could  tolerate,  the  effect  would  be  the  same,  that  in 
(some  mild  cases  the  pain  might  be  temporarily  partially 
ameliorated,  reduced,  but  I  do  not  believe  that  Dolcin  in  any 
amount,  taken  in  any  amount  that  could  be  tolerated  could 
be  used  as  a  treatment  or  as  a  cure  for  neuritis. 

Q.  Taken  in  any  amount,  what  effect -  A.  That  an 

individual  could  tolerate. 

Q.  What  effect  would  it  have  on  the  pain?  A.  I  said  it 
might  temporarily  slightly  reduce  that  pain,  but  I  don’t 
believe  it  could  do  any  more. 

Q.  Doctor,  what  is  lumbago?  A.  The  word  “lumbago” 
refers  to  a  painful  condition  in  the  lower  part  of  the 

572  back,  often  coming  on  suddenly,  not  always.  It  is  of 
varying  severity.  Some  cases  are  light  and  mild. 

Others  are  extremely  severe,  extremely  violent.  Sometimes 
it  is  so  light  as  to  hardly  interfere  with  a  man’s  business, 
going  about  his  business,  but  in  other  instances  it  may  be  so 
violent  that  he  may  be  absolutely  unable  to  move  in  bed 
because  of  the  severity  of  the  pain. 

Q.  WTiat  is  myositis?  A.  Well,  myositis  has  different 
meanings.  In  general  the  word  myositis  is  used  by  doctors 
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and  laymen  to  refer  to  the  condition  which  we  call  muscular 

rheumatism  or  fibrositis.  That  disease  is,  again,  of  varying 

severitv:  sometimes  it  is  mild  and  localized.  In  other 
«  / 

instances  it  may  be  severe  and  sometimes  it  is  widespread. 

Q.  Doctor,  is  there  any  drug  or  combination  of  drugs 
that  can  restore  to  normal  the  various  pathological  changes 
that  occur  in  lumbago,  myositis,  and  fibrositis!  A.  No,  sir, 
I  don’t  believe  there  is  any  such  drug. 

Q.  What  is  the  predominant  symptom  of  lumbago?  A. 
Pain,  and  pain  in  the  lower  part  of  the  back.  Sometimes  it 
is  on  one  side,  sometimes  on  both  sides,  but  pain  located 
in  the  lower  part  of  the  back.  It  is  usually  associated  with 
stiffness,  muscle  spasms,  attempts  to  move,  attempts  to 
move  provoke  it. 

Q.  Doctor,  in  your  opinion  what  effect  woul dj 
573  Dolcin  taken  as  directed  have  on  the  pain  of  lumbago! 

A.  Well,  there  again,  I  repeat,  taken  as  directed 
Dolcin  might  relieve  slightly,  partially,  temporarily,  some 
mild  cases,  partially,  and  only  temporarily  it  might  bring  z 
degree  of  relief  in  some  mild  cases.  I  wouldn’t  go  any 
further  than  that. 

Q.  Doctor,  what  is  the  predominant  symptom  of  myositis 
and  fibrositis,  or  could  you  deal  with  them  together,  or 
would  you  prefer  to  deal  with  them  separately?  A.  Yes, 
I  believe  so.  Most  physicians  and  laymen,  to  most  physi¬ 
cians  and  laymen  the  terms  are  synonymous.  The  predomi¬ 
nant  symptom  is  pain  and  stiffness  in  the  various  muscle 
groups.  That  is  a  variable  disease,  variable  in  its  intensity 
and  severity.  There  are  some  individuals  in  whom  it  is 
mild,  in  whom  it  is  merely  a  nuisance,  but  there  are  some, 
however,  in  whom  myositis  or  fibrositis  is  extremely  severe 
and  disabling  when  it  is  present. 

Q.  Doctor,  in  your  opinion,  what  effect  would  Dolcin! 
taken  as  described  have  on  the  pain  of  myositis  or  fibrositis  ? 
A.  I  would  have  to  repeat  again  in  my  opinion,  taken  as 
directed,  or  in  larger  amounts,  as  large  as  could  be  tolerated, 
that  Dolcin  could  not  do  more  than  temporarily  partially 
relieve  some  mild  cases  of  fibrositis  or  myositis. 
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Q.  In  your  opinion  can  Dolcin  be  relied  upon  to  usually 
or  ordinarily  relieve  the  pain?  A.  No,  sir,  I  do  not 

574  think  it  could  be  relied  on  to  do  that. 

Q.  Doctor,  what  is  bursitis?  A.  Well,  the  word 
bursitis  has  reference  to  inflammation  of  a  bursa.  As  in  the 
case  of  some  of  the  other  diseases  we  have  discussed  this 
morning,  there  are  many  causes  for  inflammation  of  the 
bursa.  The  usual  bursitis  is  the  term  commonly  used  by 
lavmen  and  doctors,  as  it  is  usuallv  used  it  has  reference 
to  inflammation  of  the  bursa  around  the  shoulder,  and  that 
inflammation  in  such  cases  generally  is  caused  by  whatever 
is  the  responsible  agent  for  myositis,  the  same  cause.  There 
are  other  kinds  of  bursitis.  In  some  instances  bursitis  can 
be  caused  by  a  specific  germ.  Bursitis  may  be  caused  by 
streptococcus,  mycobacterium,  tuberculosis,  the  germ  of 
tuberculosis,  mav  be  caused  bv  the  same  mechanism  which 
brings  about  gouty  arthritis.  There  are  gouty  bursitis,  and 
so  forth.  Bursitis  is  a  general  term.  It  merely  refers  to 
inflammation  of  the  bursa  and  there  are  many,  many  kinds 
of  inflammation,  and  each  one  has  to  have  a  separate — each 
one  justifies  a  separate  diagnosis  and  in  many  instances  the 
approach  to  treatment  should  be  quite  different. 

Q.  Would  the  pathological  changes  which  occur  be  dif¬ 
ferent  according  to  the  cause  of  the  bursitis?  A.  Yes, 
indeed,  they  would.  For  example,  the  pathologic  changes 
which  are  caused  in  an  infection  by  a  tubercular  bacil- 

575  lus  is  quite  different  from  that  which  results  from 
rheumatic  or  fibrositis  inflammation  such  as  one  sees 

around  the  shoulder.  The  appearance  is  quite  different 
under  the  microscope.  The  structure  doesn’t  look  the  same 
at  all. 

Q.  Now,  Doctor,  would  each  of  the  causes  of  bursitis  re¬ 
quire  essentially  a  different  kind  of  treatment?  A.  Yes, 
indeed.  They  should  be  treated  differently  and  depending 
upon  the  proper  application  of  the  proper  treatment,  one 
might  say  there  the  results  would  be  either  life-saving  or 
might  result  in  loss  of  life,  or  result  in  crippling  or  not 
crippling,  and  so  forth.  They  should  certainly  be  treated 
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carefully,  properly,  and  after  a  careful  diagnosis  of  the 
cause  of  bursitis  in  every  instance. 

Q.  And  would  the  time  of  the  beginning  of  such  treatment 
have  an  effect  on  the  final  outcome?  A.  Indeed  it  would 
have  an  important  bearing.  If  one  had  a  tubercular  bursitis 
or  a  gonorrhoeal  bursitis,  you  would  want  to  get  it  promptly, 
treat  it  promptly.  A  delay  of  a  matter  of  weeks  there  might 
be  verv  serious. 

w 

Q.  Doctor,  in  your  opinion,  is  there  any  drug  or  combina¬ 
tion  of  drugs  which  can  restore  to  normal  the  pathological 
changes  that  occur  in  this  sort  of  a  condition?  A.  No,  sir, 
there  is  no  such  drug. 

Q.  What  in  your  opinion  is  the  predominant  symp- 
576  tom  of  bursitis?  A.  Well,  the  usual  symptom  is 
pain  in  the  neighborhood  of  the  affected  bursa. 
Sometimes  it  is  accompanied  by  swelling.  If  the  bursa  is 
extended  with  fluid  or  becomes  filled  with  fluid,  there  is  pain. 
Now,  that  pain,  of  course,  is  variable.  It  depends  on  the 
nature  of  the  bursitis,  on  the  individual  case.  It  may  be 
mild,  it  may  be  a  discomfort  one  feels,  for  example,  on 
moving  the  arm  or  shoulder  in  a  certain  direction.  It  may 
be  an  aching  sensation  which  is  present  throughout  the  day. 
In  other  instances,  of  course,  the  pain  of  bursitis  is  ex¬ 
tremely  severe,  violent,  aggravated  and  made  intense  by 
the  slightest  motion  of  the  extremity  in  which  the  bursa  is 
located. 

Q.  In  your  opinion  what  effect  would  Dolcin  taken  as 
directed  have  on  the  pain  of  bursitis  ?  A.  There  again  the 
pain  of  bursitis  in  most  instances,  I  think  one  can  say  that 
only  those  in  which  the  pain  is  very  mild  may  one  expect 
Dolcin  to  relieve — produce  a  degree  of  temporary  or  par¬ 
tial  relief. 

Q.  Now,  could  you  say  that  Dolcin  could  be  relied  upon 
to  usually  or  ordinarily  relieve  the  pains  of  bursitis  com¬ 
pletely.  A.  No,  sir,  I  would  not  rely  on  it. 

Q.  Suppose  that  the  dose  as  set  forth  in  the  complaint 
there  were  doubled.  In  your  opinion  would  Dolcin — in  yourj 
opinion  what  effect  would  Dolcin  have  on  the  pains  on 
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bursitis?  A.  My  comment  there  would  be  the  same 

577  as  to  the  previous  similar  questions.  If  the  dose  were 
doubled,  still,  one  might  hope  for  mild  temporary 

partial  relief,  but  not  more  than  that. 

Q.  Doctor,  what  is  osteo  arthritis?  A.  The  word  osteo¬ 
arthritis  refers  to  a  disease  in  which  joints  undergo  de¬ 
generative  changes,  and  in  which  a  certain  number  of  other 
tissues  and  organs  take  part  also  with  changes  in  them. 
It  is  a  condition  of  the  joints  which  commonly  a  person  in 
middle  age  has,  or  in  older  individuals.  Pathologically  it 
is  associated  with  changes  which  are  described  by  the 
pathologist  as  degenerative  changes.  The  clinical  phe¬ 
nomena  associated  with  it  are  pain,  painful  stiffness  as¬ 
sociated  with  movement  of  the  joint,  enlargement  of  some 
joints,  the  X-ray  from  the  X-ray  standpoint,  the  changes 
associated  are  narrowing  of  joint  spaces,  increase  in  size 
of  joint  surfaces,  growth  of  spurs,  increase  in  the  extent 
of  the  margins,  and  those  are  some  of  the  pathological  and 
clinical  osteoarthritis.  It  is  a  complicated  disease.  It  isn’t 
just  a  word.  There  are  many  clinical  phases  and  many 
varieties  of  osteoarthritis. 

Q.  Are  they  related  to  different  causes  sometimes?  A. 
Yes,  some  are  related  to  different  causes,  but  then  those  that 
are  related  to  the  same  cause  and  which  come  under  the 
general  heading  of  osteoarthritis  are  quite  different  from  a 
clinical  point  of  view.  Sometimes,  for  example,  they 
localize  themselves.  The  disease  seems  to  have  a  pre- 

578  dilection  in  some  individuals  for  one  joint,  and  in 
other  cases  for  another.  The  systemic  phenomena, 

the  general  disease  symptoms,  which  go  with  arthritis,  are 
quite  variable,  being  intense  in  some  cases  and  mild,  almost 
insignificant,  in  others.  Osteoarthritis  is  a  complicated 
disease. 

Q.  Would  the  various  different  types,  even  from  the  same 
cause,  require  essentially  different  kinds  of  treatment?  A. 
Yes,  our  ability  to  influence  the  course  of  osteoarthritis  is 
distinctly  limited,  depending  on  the  locality,  the  severity, 
and  the  character  of  manifestations  in  any  given  individual. 
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The  doctor  might  employ  a  different  series  of  treatment 
measures  for  a  patient  with  osteoarthritis. 

Q.  In  your  opinion  is  there  any  drug  or  combination  of 
drugs  which  can  restore  to  normal  the  structures  that  are 
damaged  in  these  conditions?  A.  No,  sir,  there  is  no  such 
remedy. 

Q.  What  is  the  predominant  symptom  of  osteoarthritis? 
A.  Most  patients  that  I  know  of  have  the  complaint  of 
stiffness  in  the  joints.  That  is  a  variable  matter.  Osteo¬ 
arthritis  may  be  present  without  any  symptoms  in  some 
patients,  but  in  others  it  may  be  severe,  so  severe  as  to 
cause  crippling. 

Q.  In  your  opinion,  Doctor,  what  effect  would  Dolcin 
taken  as  directed  have  on  the  pain  of  osteoarthritis?  A. \ 
I  think  there  may  be  instances,  mild,  patients  in  whom  the  ’ 
symptoms  are  mild,  slight,  where  one  could  hope  for 
579  a  degree  of  partial  temporary  relief  as  a  result  of 
the  use  of  Dolcin  in  the  doses  that  are  given  here,  or  < 
even  in  larger  doses.  In  doses  as  large  as  any  individual 
could  tolerate,  but  I  do  not  believe  that  this  drug  could  do 
any  more  for  osteoarthritis. 

Q.  Even  in  the  doses,  given  in  larger  doses,  in  your 
opinion  could  Dolcin  be  relied  upon  to  usually  or  ordinarily 
relieve  the  pains  of  osteoarthritis  completely?  A.  No,  sir, 

I  would  not  rely  on  it. 

Q.  Doctor,  what  is  rheumatoid  arthritis?  A.  Rheuma¬ 
toid  arthritis  is  one  of  the  great  serious  destructive  forms 
of  chronic  articular  rheumatism.  It  is  a  disease  which 
occurs  in  any  age  in  life.  It  has  a  predilection  for  individ¬ 
uals  between  the  ages  of  20  and  40.  It  is  a  disease  associated 
with  progressive  inflammatory  and  destructive  changes  in 
the  joints,  but  also  it  is  associated  with  widespread  and  in 
some  instances  serious  destructive  inflammatory  changes  in 
other  parts  of  the  body.  It  is  a  disease  which  causes  peo¬ 
ple  to  have  pain  and  stiffness,  swelling  and  deformity  in 
their  joints,  but  it  also  produces  in  patients  who  have  the 
many  other  symptoms,  loss  of  weight,  fever,  a  feeling  of 
depression,  weakness,  atrophy  of  muscles,  disturbances 
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in  the  control  of  circulation.  As  a  result,  some  of  them  have 
cold  and  clammy  and  sweatv  extremities,  and  sometimes 
sweating  in  general.  Rheumatoid  arthritis  is  a  corn- 

580  plicated  disease.  It  is  a  disease  of  the  whole  body, 
almost  every  tissue  and  organ  in  every  individual 

affected  plays  a  part  in  it  and  plays  a  role  in  producing 
the  symptoms. 

Q.  I  believe  that  you  have  mentioned  for  us  some  of  the 
pathological  changes  that  occurred?  A.  Yes,  they  are  also 
verv  variable  and  sometimes  very  severe  and  serious.  There 
may  be  an  invasion  of  and  destruction  of  the  cartilage,  the 
covering  ends  of  the  joints.  There  may  be  an  invasion  and 
destruction  in  the  severe  and  advanced  cases,  invasion  and 
destruction  of  the  bones  which  underlie  the  surfaces  of  the 
joints.  Pathologically  also  it  is  associated  with  inflamma¬ 
tory  changes  in  muscles,  inflammatory  changes  in  the  bursa 
around  the  joints.  It  is  associated  with  peculiar  and  inflam¬ 
matory  changes  in  the  skin  and  in  the  blood  vessels  about  the 
body,  in  the  heart,  in  the  kidneys,  and  perhaps  in  several 
other  organs,  the  lymph  nodes,  the  bone  marrow,  the  blood 
itself.  All  of  these  organs  take  part  in  the  pathologic 
changes  which  as  a  whole  make  up  the  diseases  we  refer 
to  as  rheumatoid  arthritis.  It  is  a  widespread  disease  which 
affects  the  whole  body.  It  is  not  just  a  pain  in  the  joints. 

Q.  Is  the  cause  of  rheumatoid  arthritis  known?  A.  No, 
sir,  we  don’t  know  what  it  is. 

Q.  Doctor,  what  is  the  predominant  symptom  in 

581  rheumatoid  arthritis?  A.  I  think  the  predominant 
symptom  is  aching  and  stiffness  in  the  joints.  At 

least  that  is  the  predominant  symptom  in  some  cases.  There 
are  a  good  many  other  symptoms,  and  those  are  sometimes 
very  severe  and  very  important. 

Q.  Is  pain  one  of  the  symptoms?  A.  Yes,  pain  is  a  com¬ 
mon  symptom,  perhaps  the  most  common. 

Q.  In  your  opinion  what  effect  would  Dolcin  taken  as 
directed  have  on  the  pain  of  rheumatoid  arthritis?  A. 
Well,  if  it  were  taken  as  directed  it  might  bring  a  temporary 
slight  partial  measure  of  relief  to  some  individuals  with 
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rheumatoid  arthritis,  but  I  don’t  believe  it  could  do  any 
more  than  that. 

Q.  Doctor,  in  your  opinion,  could  Dolcin  be  relied  upon  to 
usually  or  ordinarily  relieve  the  pains  of  rheumatoid  arthri¬ 
tis  completely?  A.  No,  sir,  it  could  not  be  relied  on  to  do 
that. 

Q.  And  suppose  the  dose  were  doubled.  Would  your 
answer  be  the  same  ?  A.  My  answer  would  be  the  same ;  it 
can  not  be  relied  on  to  do  any  more. 

Q.  Doctor,  what  is  infectious  arthritis?  You  have  told  us 
a  little  about  it.  Would  you  care  to  elaborate?  A.  Yes, 
the  word  infectious  arthritis  as  it  is  used  today  has  refer¬ 
ence  to  those  kinds  of  arthritis  caused  by  infection  with 
certain  known  germs,  with  the  germs  that  can  be 
582  grown  in  a  culture  medium  or  recognized  by  other 
methods  of  analysis  that  are  used  in  medicine  today. 
There  are  many  different  kinds  of  infectious  arthritis,  of 
course,  depending  on  the  germ  which  happens  to  be  in¬ 
vading  any  given  joint. 

Q.  Would  you  just  discuss  for  us  some  of  the  essential 
pathological  changes  which  occur  in  infectious  arthritis? 
A.  That  depends  on  the  kind  of  infection,  the  individual 
organism  responsible,  and  to  some  extent  also  on  the  method 
of  entry  of  that  organism  into  the  joint.  People  get  infec¬ 
tious  arthritis  either  as  a  result  of  mastatis  or  movement 
through  the  blood  stream  of  the  germ  to  the  joint.  Some¬ 
times  the  germ  enters  the  joints  as  a  result  of  spread  of 
adjacent  focus  of  infection  in  the  bone.  Sometimes  the  germ 
enters  the  joint  as  a  result  of  an  external  wound  or  punc¬ 
ture  wound,  and  the  pathologic  change,  as  a  result,  of 
course,  reflects  the  methods  of  entry  and  the  organism  that 
is  responsible,  those  that  are  caused  by  a  germ  known  as 
the  staphlococcus  and  that  known  as  the  streptococcus  are 
associated  with  the  formation  of  pus,  with  a  destructive 
inflammation  of  the  joints.  Those  caused  by  the  staphlococ¬ 
cus  may  not  be  associated  with  pus,  but  inflammatory 
changes  more  pronounced  in  the  synovial  membrane,  and 
in  the  adjacent  bone,  so  there  are  a  great  variety  of  pathol- 
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ogical  changes  associated  with  infectious  arthritis  each  de¬ 
pending  on  these  factors  that  I  have  mentioned. 

5S3  Q.  Now,  would  each  of  the  causes  of  infectious 
arthritis  which  you  have  mentioned  require  essen¬ 
tially  different  kinds  of  treatment?  A.  Yes,  they  would, 
depending  on  the  organism  and  its  mode  of  entry. 

Q.  Doctor,  is  there  any  drug  or  combination  of  drugs 
which  can  restore  to  normal  the  structures  that  are 
damaged  in  this  condition?  A.  No,  sir,  there  are  no  such 
drugs. 

Q.  Pain  would  be  one  of  the  symptoms  of  infectious 
arthritis?  A.  Yes,  pain  is  a  common  symptom,  perhaps 
the  most  common  and  the  most  important  to  the  patient. 

Q.  Would  you  tell  us  something  of  the  characteristics  of 
the  pain  of  infectious  arthritis?  A.  That  differs  a  lot.  In 
some  instances  the  pain  may  be  mild  or  moderate.  It 
depends  on  the  organism,  the  character  of  the  reaction  of 
the  individual. 

Q.  May  it  also  be  severe  ?  A.  It  may  be  extremely  severe. 
It  may  be  so  violent  that  merely  touching  the  bed  provokes 
a  terrible  pain. 

Q.  In  your  opinion  what  effect  would  Dolcin  taken  as 
directed  have  on  the  pain  of  infectious  arthritis?  A.  Well, 
j  sir,  I  don’t  believe  it  would  have  anything  more  than  a 
slight  and  mild  or  moderate  effect  of  relieving  pain 
^  584  in  some  cases,  but  it  certainly  should  not  be  used  as 
a  means  of  treatment  for  these  diseases  that  I  have 
mentioned. 

May  I  say,  however,  that  the  term  infectious  arthritis 
has  been  used  and  is  perhaps  used  also  in  some  quarters  in 
a  different  sense.  In  the  early  part  of  this  century,  when 
the  cause  of  rheumatoid  arthritis  was  not  known,  it  was 
believed  by  many  that  its  cause  was  an  infection,  some 
physicians,  some  specialists  in  this  field  still  adhere  to  the 
belief  that  rheumatoid  arthritis  is  caused  by  an  infection. 
But,  that  infection  has  never  been  identified.  At  least  it 
has  not  been  identified  to  the  satisfaction  of  all  the  students 
of  this  disease,  those  that  study  and  work  with  it.  As 
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a  result  of  this  conviction  on  the  part  of  some  physicians, 
rheumatoid  arthritis  was  commonly  referred  to  as  infec¬ 
tious  arthritis  or  chronic  infectious  arthritis.  The  French 
invented  that  term.  I  would  say  the  same  thing  there.  If 
it  were  being  used  in  the  sense  of  rheumatoid  arthritis, 
my  previous  comments  on  rheumatoid  arthritis  would  have 
to  apply  to  infectious  arthritis  used  in  this  sense  and 
synonymous  with  rheumatoid  arthritis. 

Q.  And  if  it  was  from  specific  infections,  which  can  be 
located,  I  believe  you  answered  the  question?  A.  I  an¬ 
swered  the  question  in  both  instances. 

Q.  Now,  in  either  sense  that  the  wrord  is  taken,  in  your 
opinion,  can  Dolcin  be  relied  upon  usually  or  ordi- 

585  narily  to  relieve  the  pains  of  infectious  arthritis 
completely?  A.  No,  sir,  and  it  certainly  should  not 

be  relied  upon.  The  result  may  be  catastrophic. 

Q.  And  suppose  the  dose  were  doubled,  would  your  an¬ 
swer  be  the  same?  A.  My  answer  would  be  the  same,  yes. 

Q.  Doctor,  what  is  rheumatic  fever?  A.  Rheumatic  fever 
is  a  disease  which  like  rheumatoid  arthritis  affects  many 
different  portions  of  the  body.  It  is  an  inflammatory  dis¬ 
ease  which  has  an  unknown  cause.  It  tends  to  make  its 
appearance  in  the  earlier  years  of  life,  often  in  the  first  or 
second  decade  of  life,  but  can  appear  for  the  first  time  at 
any  time  in  life.  It  has  various  manifestations.  The  most 
common  manifestation  is  in  younger  individuals,  at  least, 
as  an  acute,  febrile,  acute  disease  associated  with  fever, 
pain,  and  swelling,  inflammation  in  joints.  That  is  its  most 
common  early  manifestations.  Associated  with  that  are 

manv  other  disturbances  of  the  bodv.  The  heart  rate  often 
*  * 

becomes  rapid.  The  individual  sweats  a  great  deal,  his 
blood  shows  changes.  Certain  tests  of  the  content  of  the 
blood  become  abnormal.  For  example,  there  tends  to  appear 
more  leukocytes,  more  of  the  white  blood  corpuscle  circulat¬ 
ing  in  the  blood.  The  sedimentation  test,  which  is  a  test 
used  commonly  by  doctors  to  determine  the  intensity,  cer¬ 
tain  of  the  protein  constituents  of  the  blood  are 

586  altered  in  their  quantities  and  so  forth.  The  heart 
may  become  seriously  or  mildly  affected,  varying  in 
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different  individuals.  Its  valves  become  inflamed.  Its  cover¬ 
ing  may  become  inflamed.  You  might  say  that  rheumatic 
fever  is  a  complicated  disease.  It  affects  many  tissues  and 
organs. 

Q.  Doctor,  is  rheumatic  fever  the  chief  cause  of  death 
from  diseases  in  children  between  the  ages  of  five  and 
nineteen?  A.  It  is  the  chief  cause  of  death  from  diseases 
among  children  in  that  age  group. 

Q.  I  believe  you  stated  the  cause  of  rheumatic  fever  was 
unknown.  Is  there  any  drug  or  combination  of  drugs  which 
in  your  opinion  can  restore  to  normal  the  structure  that  is 
damaged  in  this  condition?  A.  No,  sir,  no  drug  ought  to 
be  relied  on  to  do  that. 

Q.  Doctor,  may  so-called  growing  pains  in  children  be 
indicative  of  rheumatic  fever?  A.  Growing  pains  in 
children  represent  a  number  of  things.  It  may  be  nothing 
but  the  aches  and  pains  of  a  child  who  has  been  playing  too 
hard  and  running  too  much.  Sometimes,  on  the  other  hand, 
the  diseases  or  the  symptoms  which  are  interpreted  as 
growing  pains  may  be  the  early  symptoms  of  rheumatic 
fever.  Yes,  growing  pains  in  children  is  not  a  disease.  It 
is  simply  a  symptom  and  a  great  many  different  causes 
can  be  responsible  for  it. 

Q.  Doctor,  is  pain  one  of  the  predominant  symp- 
587  toms  of  rheumatic  fever?  A.  Yes,  an  important 
symptom,  and  possibly  the  most  common  of  acute 
rheumatic  fever.  Rheumatic  fever  is  a  complicated  disease. 
It  has  acute  episodes,  when  the  patient  is  sick  with  fever, 
and  these  other  manifestations  of  joints.  An  individual 
may  have  rheumatic  fever  and  not  show  these.  He  may  have 
only  chronic  heart  trouble,  and  that  may  be  his  manifesta¬ 
tion  of  rheumatic  fever. 

Q.  In  your  opinion,  Doctor,  what  effect  would  Dolcin 
taken  as  directed  have  on  the  pain  of  rheumatic  fever? 
A.  During  the  acute  phase,  in  some  mild  cases,  I  think 
perhaps  the  pain  of  rheumatic  fever  might  be  temporarily 


partially  slightly  relieved,  but  I  would  not  rely  on  it  as  a 
treatment. 

Q.  Doctor,  are  there  any  cases  of  rheumatic  fever  in 
which  the  cases  are  so  severe  that  Dolcin  would  have  no 
effect  on  them?  A.  Yes,  sir,  I  believe  there  are  many  such 
cases. 

Mr.  Markel:  Mr.  Examiner,  I  presume  that  infrequently 
we  are  talking  about  the  same  dosage  that  we  have  dis¬ 
cussed  here. 

Mr.  Callaway:  Each  time  I  refer  to  the  dosage  I  am 
talking  about  the  dosage  set  forth  in  the  complaint. 

By  Mr.  Callaway: 

Q.  Doctor,  referring  to  the  dosage  set  forth  in  the 
complaint,  suppose  that  dosage  were  doubled.  In 
588  your  opinion  what  effect  would  Dolcin  have  on  the 
pain  of  rheumatic  fever?  A.  Well,  if  the  dose  were 
doubled  that  would  bring  it  to  an  amount  of  salicylates, 
what  we  commonly  use  in  conjunction  with  other  measures 
treating  a  patient  that  has  acute  rheumatic  fever,  and  I 
would  expect  that  amount  of  salicylates  to  alleviate  some 
pain.  But,  I  would  not  use  it  as  a  treatment.  That  would 
be  wrong;  that  would  be  ineffective;  that  would  be  insuf¬ 
ficient. 

Q.  Now,  you  have  indicated  that  there  are  millions  of 
people  in  this  country  suffering  from  these  rheumatic  and 
arthritic  conditions.  Are  many  of  them  crippled  as  a  result 
of  such  conditions?  A.  Yes. 

Q.  Are  many  of  them  bedridden?  A.  Yes,  a  great  many 
are  bedridden. 

Q.  Are  many  of  them  on  crutches?  A.  Yes,  some  of  them 
are  on  crutches  and  some  in  wheel  chairs. 

Q.  Many  lose  the  use  of  their  arms  and  hands?  A.  Un¬ 
fortunately  there  are  many  such  cases. 

Q.  Are  many  that  are  afflicted  unable  to  earn  a  liveli¬ 
hood?  A.  A  great  many  are  unable  to  make  a  living. 

Q.  Now,  summing  up,  Doctor,  in  your  opinion,  will  Dolcin 
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taken  as  directed  arrest  the  progress  or  correct  the 

589  underlying  causes  of  any  kind  of  arthritis?  A.  No. 

Q.  Fibrositis?  A.  No,  sir. 

Q.  Sciatica?  A.  No,  sir. 

Q.  Lumbago?  A.  No,  sir. 

Q.  Bursitis?  A.  No,  sir. 

Q.  Myositis?  A.  No,  sir. 

Q.  Neuritis?  A.  No,  sir. 

Q.  Growing  pains  in  children?  A.  No,  sir. 

Q.  Rheumatic  fever?  A.  No,  sir. 

Q.  In  your  opinion  will  Dolcin  taken  as  directed  cure  or 
prevent  the  recurrence  of  any  kind  of  arthritis?  A.  No,  sir. 
Q.  Lumbago?  A.  No,  sir. 

Q.  Sciatica?  A.  No,  sir. 

590  Q.  Myositis?  A.  No,  sir. 

Q.  Bursitis?  A.  No,  sir. 

Q.  Fibrositis?  A.  No,  sir. 

Q.  Neuritis?  A.  No,  sir. 

Q.  Growing  pains  in  children?  A.  No,  sir. 

Q.  Rheumatic  fever?  A.  No,  sir. 

Q.  Doctor,  in  your  opinion  is  Dolcin  taken  as  directed  an 
adequate,  effective  or  reliable  treatment  for  any  kind  of 
arthritis?  A.  No,  sir,  it  is  not  a  reliable  or  effective  treat¬ 
ment. 

Q.  For  fibrositis?  A.  No,  sir. 

Q.  Neuritis?  A.  No,  sir. 

Q.  Rheumatism?  A.  No,  sir. 

Q.  Lumbago?  A.  No,  sir. 

Q.  Sciatica?  A.  No,  sir. 

591  Q.  Myositis?  A.  No,  sir. 

Q.  Bursitis?  A.  No,  sir. 

Q.  Growing  pains?  A.  No,  sir. 

Q.  Rheumatism?  A.  No,  sir. 

Q.  In  your  opinion  of  Dolcin  is  taken  as  directed  is  it  an 
adequate,  effective  or  reliable  treatment  for  symptoms  or 
manifestations  of  bursitis?  A.  No,  sir. 

Q.  Rheumatism?  A.  No,  sir. 

Q.  Fibrositis?  A.  No,  sir. 

Q.  Sciatica?  A.  No,  sir. 
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Q.  Lumbago?  A.  No, sir. 

Q.  Bursitis?  A.  No,  sir. 

Q.  Growing  pains  in  children?  A.  No,  sir. 

592  Q.  Now,  if  the  dosage  as  set  forth  in  the  com¬ 
plaint  were  doubled,  would  your  answers  be  the  same? 
A.  The  answers  would  be  the  same,  yes. 

•  ••••••••• 

597  Cross  Examination 

By  Mr.  Markel: 

Q.  Dr.  Rosenberg,  before  we  get  started,  I  would  like  to 
clear  up  one  point.  Yesterday  on  numerous  occasions  you 
expressed  your  opinion  as  to  the  therapeutic  value  and 
limitations  thereof  of  Dolcin.  When  you  did  so,  did  you  base 
those  opinions  on  the  salicylate  content  of  the  formulation 
as  it  appears  in  the  complaint?  A.  Yes,  on  that  basis  and 
also  on  the  content  of  the  other  substance,  calcium  suc¬ 
cinate. 

Q.  Calcium  succinate?  A.  Yes. 

Q.  What  part  did  calcium  succinate  play  in  your  rationale 
in  order  to  arrive  at  a  conclusion?  A.  I  am  sorry,  sir.  I 
don’t  believe  I  understand  that.  Would  you  perhaps  re¬ 
phrase  that  question? 

Q.  Well,  I  will  rephrase  it  this  way.  How  much  of  a 
factor  was  your  consideration  of  calcium  succinate  in  your 
consideration  of  the  value  of  the  product  as  an ! 

598  analgesic?  A.  I  took  into  consideration  my  knowl-1 
edge  of  the  literature  on  the  treatment  of  arthritis,! 

rheumatic  diseases  as  it  refers  to  drugs  in  general,  includ-  \ 
ing  calcium  succinate  and  acetylsalicylic  acid. 

Q.  What  literature  did  you  specifically  take  into  con¬ 
sideration  treating  with  the  combination  of  salicvlates  and 
calcium  succinate?  A.  I  didn’t  take  any  specific  literature 
into  consideration,  but  I  am  basing  my  opinion  on  my  ex¬ 
perience  in  reading  literature  in  general  over  the  years, 
especially  with  the  treatment  of  arthritis  and  rheumatic  i 
diseases.  * 
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Q.  What  literature  can  you  name  that  deals  with  that 
particular  subject?  A.  W'ell,  I  don’t  think  I  would  name 
any  literature  offhand  as  dealing  with  that  particular  sub¬ 
ject,  but  medical  literature  dealing  with  rheumatic  diseases 
covers  the  problem  of  drug  treatment  in  thousands  of 
papers  and  in  many  books  that  I  have  studied. 

Q.  Well,  you  mentioned  Comroe  yesterday,  a  book  that 
Mr.  Callaway  was  reading  from  when  he  was  examining 
you,  and  a  book  I  happened  to  have  before  me.  What  about 
Comroe?  Is  that  considered  an  authoritative  compilation 
of  articles  on  the  subject?  A.  Well,  it  is  a  good  book,  I 
think,  perhaps  one  of  the  best  that  has  ever  been  produced 
on  the  subject  of  arthritis.  But,  I  will  not  vouch  for 
599  everything  that  is  in  it. 

Q.  What  do  you  mean  by  that  ?  A.  I  say,  I  do  not 
know  for  sure  that  all  of  the  statements  that  are  included  in 
it  are  reliable. 

Q.  You  say  you  do  not  know  youself?  A.  No,  I  do  not 
know  myself. 

Q.  Is  that  because  you  don’t  believe  them  or  is  that 
because  you  are  not  familiar  with  the  subject  matter?  A. 
Well,  I  think  I  am  familiar  with  the  subject  matter,  but 
on  the  other  hand  I  am  not  sure  that  all  of  those  subjects, 
I  don’t  know  that  I  have  personally  examined  every  state¬ 
ment  in  that  book  and  I  wouldn’t  speak  for  them  without 
studv,  without  knowing  in  detail  what  statement  vou  are 
referring  to.  That  paper,  that  book,  is  written  by  many 
different  authors.  Many  of  them  had  variable  backgrounds, 
variable  experiences  and  opinions,  and  I  think  there  are 
many  statements  probably  in  there  which  I  would  not  agree 
with. 

Q.  You  are  anticipating,  and  incorrectly,  I  may  add. 

Let’s  take  it  one  at  a  time. 

You  are  a  contributing  author  to  this  publication,  are 
vou  not?  A.  That  is  right. 

Q.  Can  you  tell  us  anything  of  the  prerequisites  of  hav¬ 
ing  an  article  accepted  by  Comroe?  A.  I  don’t  know.  I 
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was  approached  and  asked  if  I  would  contribute  chap- 

600  ters,  and  I  agreed  to  do  so.  I  don’t  know  what 
prerequisites  were  in  the  mind  of  the  editor. 

Q.  Who  approached  you?  A.  The  chief  editor,  Dr.  Hol¬ 
lander,  approached  me. 

Q.  What  is  Dr.  Hollander’s  reputation  in  this  field  as  an 
expert?  A.  I  didn’t  hear  you,  sir. 

Q.  What  is  Dr.  Hollander’s  reputation  in  the  field  of 
arthritis  among  the  professional  people?  A.  Well,  Dr. 
Hollander  is  a  very  well  known  arthritis  specialist  in 
Philadelphia,  and  beyond  that  I  don’t  know’  that  I  can 
answ’er  your  question  in  any  more  detail. 

Q.  He  edits  this  publication?  A.  He  edited  this  publica¬ 
tion. 

Q.  What  is  this  publication  generally  used  for,  this  book? 
Do  you  know’  something  of  the  use  to  w’hich  it  is  put  by  the 
profession?  A.  Well,  I  w’ould  suppose  that  in  general  it 
is  used  as  a  reference  work  by  people  w’ho  w’ant  to  learn 
something  about  some  matter  in  relation  to  arthritis  and 
rheumatic  diseases. 

Q.  A  reference  book  for  w’hom?  Would  it  be  for  spe¬ 
cialists  in  the  field?  A.  I  am  sure  some  specialists  use  it, 
also  many  general  practitioners  also  use  it,  students. 

Mr.  Callaw’ay:  If  your  Honor  please,  let’s  get  the 

601  title  of  the  book  correct. _ 

Mr.  Markel:  It  is  called  “Comroe’s  Arthritis,” 
Hollander  and  Collaborators,  the  1949  edition. _ _ 

By  Mr.  Markel: 

Q.  Now’,  wouldn’t  it  be  reasonable  to  suppose,  then,  that 
Dr.  Hollander  w’ould  attempt  to  collect  up  to  date  litera¬ 
ture?  A.  Oh,  yes,  I  am  sure  he  collected  papers  w’hich 
included  references  and  w’orks  based  on  the  up  to  date 
literature. 

Q.  He  would  know’  this  w’as  for  the  guidance  of  those 
w’ho  w’ere  called  upon  to  treat  conditions  discussed?  A. 
Yes,  indeed,  he  certainly  planned  it  for  that  purpose. 

Q.  He  w’ould  try  to  do  the  best  job  he  could  do?  A.  That 
is  right. 
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Q.  Well,  now,  I  want  to  go  back  to  calcium  succinate. 
What  specific  literature  can  you  refer  us  to?  Can  you 
refer  us  to  any  one  or  two  papers?  A.  No,  sir,  I  can’t 
offhand. 

Q.  How  much  literature  is  there  on  the  subject,  generally 
speaking,  to  the  best  of  your  recollection?  A.  I  can’t 
estimate  that  for  you.  I  haven’t  studied  the  literature  on 
calcium  succinate  specifically,  in  detail,  and  I  don’t  know 
exactly  how  much  literature  there  is  on  it. 

Q.  Did  you  know  yesterday  while  you  were  formulating 
your  opinions  any  more  than  you  know  now?  A.  No.  I 
haven’t  read  any  further  on  it  in  the  past  24  hours. 

602  Q.  Can  you  recall  the  names  of  any  of  the  authors 
who  have  written  on  the  subject?  A.  No,  I  can’t. 

Q.  You  have  a  feeling  that  you  have  acquired  on  the 
subject?  A.  Exactly,  I  have  been  studying  literature  relat¬ 
ing  to  arthritis  for  many  years.  I  have  considerable  ex¬ 
perience  with  the  application  of  that  literature  to  the 
[practical  problem  of  treating  and  caring  for  arthritic 
[patients. 

Q.  When  do  you  first  recall  running  across  the  combina¬ 
tion  of  salicylates  and  succinic  salts?  A.  Within  the  last 
four  or  five  years. 

Q.  You  can’t  recall  any  papers  or  any  author?  A.  Which 
deals  with  this  combination? 

Q.  Yes.  A.  Yes,  I  can. 

Q.  For  example?  A.  Yes,  I  remember  a  paper  by  Dr. 

Szucs  and  one  bv  Dr.  Coobner. 

•» 

Q.  Can  you  identify  it  more  specifically,  the  paper  that 
Dr.  Coobner  wrote  on  the  subject?  A.  Now,  in  what  way 
did  you  mean  that? 

Q.  Title,  the  place  of  publication,  the  character  of  the 
subject  matter.  A.  Character  of  the  subject  matter? 

Q.  Title,  publication -  A.  I  wouldn’t  be  able 

603  to  remember  the  titles.  I  remember  that  one  of  them 
was  a  paper  published  in  the  New  England  Journal 

of  Medicine;  another  in  the  Ohio  State  Journal  of  Medi¬ 
cine.  I  know  that  one  of  them  dealt  mainly  with  rheumatic 
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fever  and  one  dealt  mainly  with  the  general  topic  of  treat¬ 
ment  of  rheumatic  diseases  and  referred  to  the  treatment 
of  a  number  of  rheumatic  diseases  w’ith  reference  to  this 
particular  combination. 

Q.  And  you  took  the  conclusions  of  the  authors  of  those 
publications  into  consideration  when  you  formulated  your 
opinions?  A.  I  took  into  consideration  the  impression  I 
have  as  a  result  of  reading  those  papers. 

Q.  Did  you  accept  their  conclusions  or  reject  them?  A. 
In  general  I  rejected  those  conclusions. 

Q.  On  what  basis?  A.  Because  they  were  not  in  agree¬ 
ment  with  my  own  experience  in  the  treatment  of  rheumatic 
diseases. 

Q.  What  experience,  specifically?  A.  My  experience  in 
the  treatment  of  rheumatic  diseases  covering  many  years. 

Q.  Experience  with  the  use  of  these  particular  drugs? 
A.  No,  sir,  I  did  not  say  that  I  have  used  this  combination 
of  drugs.  I  have  not  used  it. 

Q.  Now,  getting  down  to  your  discussion  of  the 
604  conditions  or  the  terms  of  rheumatism  and  arthritis, 
you  undertook  to  explain  in  part  at  least  what  these 
terms  meant  to  the  lay  people.  What  is  the  term  arthri¬ 
tis - what  does  the  term  arthritis  and  rheumatism  mean 

to  lay  people?  A.  I  am  sorry.  Will  you  restate  your  ques¬ 
tion. 

Q.  What  do  these  terms  mean  to  lay  people?  A.  Which 
terms? 

Q.  Arthritis  and  rheumatism.  As  an  expert,  what  people 
understand  by  these  terms  on  the  basis  of  your  qualifications 
vesterdav  that  vou  mentioned?  A.  I  would  sav  the  terms 

J  v 

arthritis  and  rheumatism,  laymen  refer  to  almost  any  pain¬ 
ful  condition  which  is  felt  in  joints  or  around  joints,  or  in 
various  muscle  groups.  That  is  a  very  difficult  question 
to  answer  specifically  because  there  are  a  great  many  dif¬ 
ferent  lay  individuals  who  have  varying  experiences,  vary¬ 
ing  backgrounds,  and  to  say  what  it  means  to  all  laymen 
I  think  is  not  possible. 
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In  general  I  would  say  the  terms  arthritis  and  rheu¬ 
matism  in  the  lay  mind,  to  the  man  in  the  street,  refers 
to  any  one  of  many  kinds  of  painful  illnesses  which  affect 
muscles  or  joints. 

Q.  Primarily,  then,  if  not  altogether,  muscular  and  joint 
pains?  A.  I  would  say  so,  yes. 

Q.  What  do  these  terms  mean  to  the  physician  and  the 
expert  ? 

605  Mr.  Callaway:  Your  Honor,  I  think  he  answered 
that  yesterday  very  fully. 

By  Mr.  Market: 

Q.  It  is  correct  then  you  answered  that  yesterday  by  say¬ 
ing  that  it  means  a  whole  variety  of  conditions,  the  specific 
character  of  which  is  determined  by  the  physician  on 
diagnosis,  and  does  that  correctly  summarize  what  you 
said?  A.  I  am  sorry,  sir.  I  am  afraid  I  can’t  say  that 
summarizes  what  I  said.  In  fact,  I  am  not  sure  that  I  get 
your  question  again. 

Trial  Examiner  Lipscomb:  Read  the  question,  please. 

(The  reporter  read  the  question  as  follows:  “Question: 
It  is  correct  then  you  answered  that  yesterday  by  saying 
that  it  means  a  whole  variety  of  conditions,  the  specific 
character  of  which  is  determined  by  the  physician  on  diag¬ 
nosis,  and  does  that  correctly  summarize  what  you  said?’’) 

The  Witness:  All  variety  of  conditions.  Well,  I  did  not 
use  those  words.  I  think  I  meant  to  say  that  the  terms 
arthritis  and  rheumatism,  as  those  terms  are  used  by 
physicians,  refer  to  any  one  of  different  diseases,  perhaps 
a  hundred  subclassifications  are  included  in  that  term. 

By  Mr.  Markel: 

Q.  That  is  just  the  point.  In  other  words,  rheumatism 
and  arthritis  are  not  specific  diseases.  Those  terms 

606  do  not  as  such  identify  specific  diseases?  A.  No,  sir, 
they  do  not. 

Q.  But  they  rather  are  designations  of  symptoms  pertain¬ 
ing  to  the  organs  of  locomotion?  A.  Well,  I  wouldn’t  say 
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they  designate  symptoms,  no,  sir.  They  represent  a  group 
of  diseases  which  have  individual  symptoms  and  in  many 
instances  these  symptoms  are  quite  different.  Those  terms, 
I  would  say,  do  not  refer  in  the  physician’s  mind  to 
symptoms. 

Q.  Well,  if  I  am  not  mistaken,  you  said,  I  have  in  quotes 
here,  you  used  the  term  “merely  a  symptom  complex.”  Did 
you  use  that  expression?  A.  I  might  have  used  that.  I 
don’t  remember  in  what  sense  I  used  it  at  the  moment.  If 
I  did  employ  it,  I  don’t  remember  in  what  sense  I  used  it. 

Q.  According  to  my  notes  you  used  it  in  the  discussion 
of  the  meaning  of  the  terms  arthritis  and  rheumatism. 
Would  that  be  a  correct  use  of  that  term  in  that  connection? 
A.  I  don’t  remember  using  it  in  that  manner,  in  that  con¬ 
nection. 

Q.  Well,  in  any  case,  to  consumers  it  means  pains,  muscu¬ 
lar  and  joint  pains,  and  to  the  doctor  it  means  nothing  until 
his  diagnosis,  is  that  right?  A.  I  think  that  is  right. 

Q.  I  just  want  to  draw  some  analogy.  What  does 
607  the  term  stomachache  mean  to  the  layman? 

Mr.  Callaway:  Your  Honor,  I  don’t  think  that  is 
competent  cross  examination. 

Mr.  Markel:  Mr.  Examiner,  I  submit  that  I  have  to  go 
into  this  a  little  while  to  see  what  the  doctor’s  suggestions 
are  leading  to.  I  am  not  going  afield. 

Mr.  Callaway :  Here  is  a  man,  a  specialist  on  arthritis.  He 
has  told  us  what  these  terms  mean  and  what  the  advertising 
means  in  the  minds  of  arthritic  and  rheumatic  sufferers. 
He  is  not  a  specialist  in  stomachaches. 

Trial  Examiner  Lipscomb:  I  think  the  doctor  might  very 
well  speak  on  stomachaches.  I  agree  with  counsel  support¬ 
ing  the  complaint  that  it  is  beyond  the  scope  of  the  cross 
examination,  beyond  the  scope  of  the  direct  examination. 
The  objection  is  sustained.  Proceed  with  your  examination. 

Mr.  Markel:  Now,  Mr.  Examiner,  the  doctor  has  qualified 
as  an  expert  of  consumer  understanding  of  certain  terms. 

Trial  Examiner  Lipscomb:  Yes,  but  that  was  not  gone 
into  on  direct  examination. 
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Mr.  Markel:  I  offer  to  prove  that  there  is  a  whole  line 
of  elements  that  fall  in  the  same  category  where  the  con¬ 
sumers  have  certain  understandings,  the  doctor  has  a  cer¬ 
tain  understanding  of  the  condition,  and  where  medication 
is  offered  to  the  consumers  in  the  terms  wdrich  the 

608  consumer  uses  to  describe  conditions,  although  the 
actual  condition  may  well  be  something  else.  The 

doctor  has  gone  into  this  question  of  self-diagnosis  and  self- 
medication,  and  I  simply  want  to  demonstrate  that  that  is 
something  which  is  inherent  in  the  treatment  of  most  any 
ailments  such  as  stomachaches,  headache,  nervous  indiges¬ 
tion,  upset  stomach,  all  along  the  line.  I  am  entitled  to 
draw  the  comparisons  in  order  to  point  up  the  fallacy  of 
the  doctor’s  argument  as  he  developed  it  yesterday,  and 
that  is  the  purpose  of  my  cross  examination  along  the  line. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  is  sorry 
to  disagree.  He  thinks  that  the  doctor  testified  concerning 
certain  ailments  and  not  concerning  others.  Therefore, 
your  examination  should  be  limited  to  the  scope  of  the 
direct  examination. 

By  Mr.  Markel: 

Q.  Well,  now,  you  did  say  when  a  patient  presents  him¬ 
self  to  you  with  a  complaint  of  pain  in  the  muscles  or  joints 
you  investigate  him  fully,  as  much  as  you  would  any  other 
symptom?  A.  Yes,  that  is  right. 

Q.  Well,  what  other  symptoms  did  you  have  in  mind 
that  you  investigated,  if  a  patient  presented  himself  with 
another  symptom  such  as  headache  or  cough,  you  would 
investigate  him  similarly,  would  you  not?  A.  Yes,  sir,  I 
would  follow  the  same  principles. 

609  Q.  Have  patients  come  to  you  and  presented  them¬ 
selves  with  such  complaints?  A.  Yes,  sir,  they  have. 

Q.  Well,  do  you  believe  then  that  any  form  of  self-treat¬ 
ment,  of  medication,  not  investigated  in  the  manner  as  you 
have  suggested  has  a  certain  amount  of  inherent  danger 
in  it?  A.  Well,  sir,  I  think  that  question  is  too  broad  for 
one  to  ask  me  to  answer  here.  In  general  I  would  say  that 
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the  practice  of  self-medication  has  many  dangers  in  it-  It 
carries  many  dangers  with  it,  and  many  tragedies  are  a 
result  of  the  practice  of  self-diagnosis  and  self-medication. 

Q.  Not  only  in  the  field  of  arthritis  and  rheumatism? 
A.  Well,  I  see  those  that  happen  in  the  field  of  arthritis 
and  rheumatism  constantly,  and  I  am  more  familiar  with 
them.  But,  there  are,  and  I  must  say  there  are  a  great 
many  such  tragedies  that  come  to  my  attention  in  the  course 
of  a  year  as  a  result  of  self-diagnosis  and  attempted  self- 
treatment  among  patients  who  have  rheumatic  diseases. 

Q.  The  same  thing  would  be  true  in  the  other  field,  would 
it  not?  A.  I  imagine  the  same  experience  must  be  en¬ 
countered  by  physicians  who  handle  more  particularly  other 
groups  of  patients. 

Q.  And  the  same  thing  would  follow  from  complete  ab¬ 
sence  of  any  treatment  on  the  part  of  patients  who  ignore 
symptoms  ? 

Mr.  Callaway:  I  object  to  that.  That  is  all  in  the 
610  realm  of  speculation,  it  strikes  me. 

Mr.  Markel:  Well,  follow  the  question  along  this 
line.  I  am  trying  to  lay  a  foundation  here  for  what  is  com¬ 
ing. 

Trial  Examiner  Lipscomb :  I  think  the  doctor  can  answer 
the  question.  You  may  answer  the  question. 

The  Witness :  I  think  that  is  a  fair  statement,  yes,  sir. 

By  Mr.  Markel: 

Q.  Now,  you  stated  yesterday  that  some  7,000,000  people 
in  the  United  States  have  some  form  of  arthritis  diseases? 
A.  Yes,  that  is  a  statement  which  is  probably  correct. 

Q.  Where  did  you  get  that  figure?  A.  Well,  I  stated 
yesterday  that  that  figure  was  based  on  the  estimates  result¬ 
ing  from  the  United  States  Public  Health  Survey  conducted 
during  the  middle  1930’s. 

Q.  Was  that  also  the  figure  given  by  Dr.  Hollander  in 
the  book,  “  Comroe ’s  Arthritis”?  A.  I  believe  I  have  seen 
that  figure  in  the  Comroe  text,  in  one  of  the  chapters.  I 
don’t  recall  whether  Comroe  wrote  that  chapter  himself 
or  not. 
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Q.  Do  you  care  to  refresh  your  recollection  by  looking  at 
it?  A.  If  you  wish,  I  can.  (Witness  examines  book.) 

Yes,  I  see  he  has  some  figures  here,  and  he  also  refers 
to  the  reports  of  the  survey  to  which  I  referred. 

Q.  To  which  you  referred?  A.  To  which  I  re- 

611  ferred  yes,  which  I  mentioned. 

Q.  Well,  now -  A.  That  paper,  reference — I 

believe — No.  18  there,  that  is  one  of  a  series  of  reports  in 
which  the  results  of  that  survey  were  summarized  and 
evaluated. 

Q.  Then,  it  is  probably  correct  to  say  that  the  source  of 
your  information  is  substantially  the  same  as  Dr.  Hol¬ 
lander’s  here?  A.  Yes,  with  reference  to  that  point. 

Q.  With  reference  to  that  point?  A.  Yes. 

Q.  Is  it  correct  to  say  that  actually  about  97  percent  of 
all  persons  who  live  beyond  middle  life  have  some  rheumatic 
complaints,  mostly  due  to  degenerative  joint  diseases?  A. 
Well,  it  is  certainly  fair  to  say  that  97  percent  of  those  who 
live  beyond  middle  life  have  a  degenerative  joint  disease. 
I  think  that  probably  it  might  be  100  percent  have  a  de¬ 
generative  joint  disease.  A  large  portion  of  them  have 
symptoms.  Whether  it  is  97  percent  or  not,  I  am  not  sure. 
It  seems  to  me  that  is  high. 

Q.  Assuming  Dr.  Hollander  reported  that  figure,  would 
you  be  prepared  to  accept  it?  A.  No,  sir,  not  on  the  basis 
of  that  report. 

Q.  Did  you  yourself  see  that  figure  in  the  report  on  which 
you  base  your  figure  of  7,000,000?  A.  I  don’t  remem- 

612  ber  that  figure. 

Q.  Well,  if  I  told  you  that  Dr.  Hollander  gives 
the  same  literature  reference  for  that  statement  and  others, 
would  you  be  prepared  to  accept  it?  A.  I  would  not  accept 
that  figure  on  the  basis  of  the  survey  or  on  the  basis  of  its 
appearance  in  that  chapter.  It  seems  to  me  that  is  high. 
It  is  higher  than  my  own  experience  would  indicate.  I  think 
it  is  too  high,  but,  it  is  a  high  figure.  There  are  a  very  large 
number  of  persons  at  that  time  of  life  who  have  symptoms 
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of  degenerative  joint  diseases,  although  I  say  that  97  per¬ 
cent  seems  to  me  to  be  too  high. 

Q.  And  you  would  reject  that  portion  of  the  source  of  your 
information  under  7,000,000?  A.  I  would  question  it.  I 
haven ’t  personally  made  a  survey  or  study  of  that  point,  but 
I  question  it  because  it  seems  out  of  keeping.  But,  again, 
I  say  that  the  incidence  is  very  high  and  there  must  be 
millions  of  persons  past  the  middle  time  of  life  who  do  have 
symptoms.  It  seems  to  me  if  there  were  97  percent  of  the 
people  past  middle  life  who  had  symptoms,  we  would  have 
to  raise  the  7,000,000  beyond  that,  because  I  think  there 
are  many  more  people  than  that  who  are  past  middle  age. 

Q.  Well,  now,  isn’t  it  true  that  a  very  small  proportion 
of  this  population  receives  medical  attention?  A.  I  couldn’t 
say  that  that  statement  is  correct.  I  should  think 
C1J  that  the  majority  of  those  people  have  access  to 
medical  attention  and  probably  visit  their  doctors. 

Q.  If  I  told  you  that  Dr.  Hollander  says  that  the  lack  of 
facilities  for  proper  care  of  arthritic  patients  in  this 
country  is  appalling,  would  you  accept  that?  A.  Well,  sir, 
I  have  heard  that  statement  made  many  times.  I  think  it  is 
true  that  in  America  we  have  remarkably  few  facilities  that 
have  been  set  aside,  both  for  the  treatment  and  research 
in  the  field  of  rheumatic  diseases.  We  have  remarkably 
few.  On  the  other  hand,  there  is  in  America  a  relative 
abundance  of  facilities  for  medical  care  in  general,  and 
these  facilities,  of  course,  are  used  continuously  in  the  care 
of  arthritic  patients  as  well  as  in  the  care  of  patients 
who  have  other  diseases. 

I  think  probably  that  statement  which  appeared  in  Hol¬ 
lander’s  book  and  which  has  appeared  in  many  other  papers 
and  books  on  arthritis  has  to  be  mainly  with  the  specialized 
care  of  arthritis.  The  kind  of  care  that  is  devoted  entirely 
to  or  specifically  to  arthritis  and  research  in  that  field. 

Q.  As  distinguished  from  general  practitioners?  A.  As 
distinguished  from  general  medical  care. 

Q.  But  there  still  would  be  a  very  large  number  of  this 
number  that  we  have  discussed  who  would  not  be  receiving 
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medical  attention,  probably  would  not  present  themselves 
to  doctors  for  medical  attention?  A.  Well,  that 

614  would  be  a  difficult  thing  to  say.  America  has  a 
great  number  of  doctors,  probably  not  as  many  as 

we  could  use.  Most  people  can  get  to  a  doctor. 

Mr.  Markel:  Mr.  Examiner,  I  would  like  the  doctor  to 
answer  more  directly  these  questions. 

Trial  Examiner  Lipscomb:  I  think  the  doctor  is  doing 
his  best  to  answer  the  questions. 

Mr.  Markel :  I  am  trying  to  get  some  few  basic  generali¬ 
ties  pinned  down  here. 

By  Mr.  Markel: 

Q.  In  your  opinion  everyone  that  suffers  from  arthritis 
or  rheumatism  receives  complete  and  adequate  medical 
care?  A.  No,  sir,  I  don’t  think  that  statement  would  be 
correct. 

Q.  That  wouldn’t  be  correct?  A.  No,  sir. 

Q.  And  any  statements  in  the  literature  that  the  majority 
of  them  do  not  receive  medical  care  would  be  acceptable 
to  you  or  not  acceptable?  A.  No,  I  don’t  think  it  would 
be  fair  to  say  that  the  majority  of  the  patients  with  arthri¬ 
tis  do  not  receive  medical  care.  I  suspect  the  majority  do 
come  to  the  attention  of  doctors. 

Q.  Well,  you  say  the  majority  of  them  would  come  to 
doctors.  When  a  patient  comes  to  a  doctor,  what  does  he 
usually  complain  of? 

615  Mr.  Callaway:  I  think  the  question - 

By  Mr.  Markel: 

Q.  When  he  comes  to  a  doctor,  that  you  find  subsequently 
that  they  have  a  rheumatic  condition,  what  is  the  initial 
complaint  to  the  doctor?  A.  Well,  I  think  the  complaint 
of  pain  in  the  joints  or  the  muscles.  That  is  at  least  a 
common  complaint  or  a  most  common  complaint,  although 
that  is  by  no  means  the  only  complaint  of  a  patient.  That 
perhaps  might  be  called  the  first  complaint  or  the  chief 
complaint,  or  the  most  common  complaint.  But  a  patient 
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who  comes  to  a  doctor  with  arthritis  generally  speaks  of 
many  symptoms,  of  which  pain  in  his  joints  is  only  one. 

Q.  Well,  now,  then  you  make  your  diagnosis  as  you  ex¬ 
plained  yesterday?  A.  Yes. 

Q.  Do  you  ever  resort  to  drug  therapy?  A.  Yes,  indeed, 
I  do. 

Q.  What  is  the  drug  therapy  that  you  follow  in  those  con¬ 
ditions?  A.  Well,  sir,  I  tried  to  outline  that  very  briefly 
yesterday  in  the  answers  to  questions  that  were  put  to  me 
and  indicated  that  the  drugs  that  vrere  employed  along  the 
line  of  caring  for  arthritis  patients  include  a  great  many 
different  ones. 

Q.  Do  you  know  Dr.  Cecil,  Russell  L.  Cecil?  A. 
616  Yes,  I  know  him. 

Q.  You  are  smiling.  Apparently  you  are  quite 
well  acquainted  with  him?  A.  Yes,  I  see  him  frequently 
at  meetings. 

Q.  Is  he  considered  to  be  an  authority  in  the  field  of 
arthritis  and  rheumatism?  A.  Yes,  I  think  he  would  pass 
as  an  authority,  in  the  minds  of  most  people  that  are 
acquainted  with  this  field. 

Q.  If  I  told  you  he  suggested  that  salicylates  were  still 
the  drug  of  choice  in  drug  therapy  of  arthritis  and  rheu¬ 
matism,  would  you  accept  that  statement  ?  A.  I  don ’t  think 
I  would  accept  any  such  statement  as  you  have  put  it  to 
me  there.  I  would  want  to  know  what  the  circumstances 
were  in  any  individual  case,  wrhat  the  situation  for  which 
the  salicylates  were  being  used. 

Q.  Let  us  cut  this  down  to  my  reference  for  analgesic 
purposes.  As  an  analgesic  in  the  treatment  of  rheumatic 
and  arthritic  conditions?  A.  I  want  to  make  the  statement 
I  wTould  not  accept  any  statement  made  by  Dr.  Cecil  or  by 
any  other  person  without  examination  of  it,  without  con¬ 
sideration  of  the  circumstances  in  which  it  is  used. 

Q.  Well,  you  have  qualified  here  as  an  expert  and  ex¬ 
pressed  most  of  your  opinions  on  the  basis  of  literature. 
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A.  No,  sir,  I  am  sorry;  I  didn’t.  I - 

Well - 

Mr.  Callaway:  Let  him  answer  the  question. 

The  Witness :  I  did  not  intend  to  give  the  impression  that 
my  opinions  are  based  on  literature.  I  think  my  opinion 
is  based  on  a  much  wider  experience  than  simply  the  read¬ 
ing  of  literature.  It  is  based  on  a  lifetime  of  living  with, 
practicing  with,  and  the  study  of  arthritic  patients,  and  on 
;  the  conduct  of  many  research  projects  which  have  to  do  with 
rheumatic  diseases. 

By  Mr.  Markel: 

Q.  Did  you  take  literature  into  consideration?  A.  Yes, 

I  mentioned  that  as  one  of  the  things  which  form  the  back¬ 
ground  of  a  specialist. 

i  Q.  Can  you  become  an  expert  in  the  field  without  having 
la  rather  detailed  knowledge  of  the  literature?  A.  No,  sir, 

II  don’t  believe  you  can. 

•  Q.  Well,  then,  you  have  qualified  as  an  expert  in  the  field 
here. 

Now,  I  will  ask  you,  isn’t  it  a  fact  that  in  the  literature 
today  salicylates  are  still  considered  to  be  the  drug  of 
choice  for  analgesic  use  for  the  treatment  of  arthritis  and 
rheumatism?  A.  Well,  I  think  that  I  have  already  an¬ 
swered  that  question,  sir. 

Q.  Did  you  say  that  that  question  would  be  reason- 
618  ably  accurately  answered  in  Comroe,  in  the  book  that 
we  have  discussed  here?  A.  I  wouldn’t  accept  in 
advance  anv  of  the  statements  in  Comroe. 

W 

Q.  What  literature - well,  what  will  you  require  before 

accepting  any  literature?  A.  I  would  have  to  study  it. 

Q.  Well,  did  you  study  anything  in  preparation  for  this 
hearing  other  than  the  advertisements  that  were  given  to 
you?  A.  No,  sir,  not  specifically  in  preparation  for  this 
hearing. 

Q.  Well,  aside  from  the  literature,  among  professional 
men,  aren’t  salicylates  commonly  accepted  as  the  drug  of 
choice  for  analgesic  purposes?  A.  Salicylates  are  certainly 
widely  used  among  doctors. 


253 


Q.  For  what  purposes?  A.  For  the  purpose  of  relieving 
pain. 

Q.  In  Arthritic  conditions?  A.  Yes. 

Q.  Rheumatic  conditions?  A.  Yes. 

Q.  That  includes  sciatica?  A.  Yes. 

Q.  And  all  of  these  other  more  specific  conditions  that 
you  named  yesterday?  A.  Yes,  commonly  used. 

619  Q.  Now,  you  agree,  do  you  not,  that  the  relief  of 
pain  is  very  important  in  the  treatment  of  rheumatic 

and  arthritic  conditions?  A.  Yes,  it  is  very  helpful  if 
you  can  relieve  pain. 

Q.  In  what  respect?  A.  I  am  not  sure  that  I  follow  you. 

Q.  You  say  it  is  very  helpful,  and  I  would  like  for  you 
to  elaborate  a  little?  A.  Patients  complain  of  pain  and 
wish  for  relief  of  it. 

Q.  Well,  now,  in  addition  to  relieving  the  patient  from 
pain,  it  allows  free  movements  of  the  affected  area,  does 
it  not,  freer  movement?  A.  I  think  it  does  in  some  in¬ 
stances,  a  little. 

Q.  Well -  A.  Temporarily. 

Q.  That  is  beneficial?  A.  It  is  sometimes  useful. 

Q.  Do  you  know  Dr.  Ralph  H.  Boots.  A.  Yes,  I  know 
him. 

Q.  What  is  his  reputation  as  a  specialist  in  the  field? 

A.  I  think  he  has  a  very  fine  reputation,  sir. 

Q.  And  do  you  know,  of  course,  that  he  is  one  of  the 
contributors  to  Comroe’s?  A.  Yes,  I  remember  he  was 
one  of  the  contributors. 

Q.  Do  you  remember  his  article  entitled  “Rheu-  j 

620  matoid  arthritis,  resume  of  treatment?”  A.  I  1/ 
remember  that  article,  yes,  sir.  I  don’t  remember  I j 

all  of  the  details  of  it.  I 

Q.  Now,  on  page  238  under  V,  the  heading  “Relief  of 
Joint  Pain,”  I  would  like  to  read  you  this  statement  and 
ask  you  whether  you  agree  or  disagree  wfith  it? 

Mr.  Callaway:  I  object  to  a  statement  out  of  context 
which  may  mean  one  thing,  and  in  the  context  it  may  mean 
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something  else.  It  may  mean  something  else  read  sepa¬ 
rately  and  apart,  and  I  further  object  to  him  getting  into 
evidence  indirectly  the  dues  of  Dr.  Bootz  by  reading  it  to 
this  witness. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Mr.  Markel:  Mr.  Examiner,  this  question  of  reading  out 
of  contents - 

Mr.  Callaway :  Context. 

Mr.  Markel: - it  is  a  matter  of  10  or  12  lines,  and  it 

entirely  deals  precisely  with  this  subject  of  the  importance 
'of  pain  relieving,  and  I  offer  to  test  the  doctor’s  opinion 
in  the  field  of  the  importance  of  pain,  the  importance  of  the 
relieving  of  pain  in  the  treatment  of  arthritic  and  rheu¬ 
matic  conditions. 

Trial  Examiner  Lipscomb:  The  Examiner’s  ruling  re¬ 
mains  the  same.  Objection  is  sustained. 

Mr.  Markel:  Well,  in  view  of  that  ruling,  while 
621  we  have  fully  described  this  book,  there  are  other 
portions  that  I  would  like  to  treat  similarly,  and  I 
think  it  might  be  well  that  we  identify  this  by  an  exhibit 
number.  I  want  this  identified  for  such  uses  as  we  may 
need  to  make  of  it  in  the  future. 

Mr.  Callaway:  What  are  you  offering  to  prove  by  that 
now? 

Mr.  Markel:  What  am  I  offering  to  prove?  I  am  offer¬ 
ing  to  cross  examine  this  witness  on  the  question  of  the 
importance  of  the  alleviation  of  pain  in  the  field  of  arthritis 
and  rheumatism. 

Mr.  Callaway :  What  are  you  seeking  to  prove  by  reading 
this? 

Mr.  Markel:  I  am  testing  the  witness’s  opinion.  Later 
on  I  may  want  to  seek  to  prove  something  about  the  book. 
That  is  another  matter  again.  I  would  like  to  have  the 
whole  book  marked  because  this  whole  book  is  relevant 
to  the  subject  matter.  We  will  have  occasion  to  go  back 
to  this  from  time  to  time,  and  we  might  as  well  have  it 
marked  so  that  there  is  no  question  about  what  we  are 
talking  about. 
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Trial  Examiner  Lipscomb:  You  may  have  the  book 
marked  for  identification  as  Respondent's  Exhibit  No.  4. 

(The  book  referred  to  was  marked  Respondent’s  Exhibit 
Nb.  4  for  identification.) 

Mr.  Market :  This  is  the  book  heretofore  described 

622  as  Comroe’s  Arthritis,  Hollander  and  Collaborators, 
1949  edition. 

I  have  specific  reference  at  this  time  to  pages  620,  644  to 
645,  1069,  238,  239,  and  Dr.  Hollander’s  article  which  is  the 
first  article  in  the  book.  There  are  other  portions  that  may 
come  into  issue  later  under  similar  circumstances. 

By  Mr.  Market: 

Q.  Now,  on  this  question  of  the  use  of  salicylate,  did 
you  attend  a  meeting  of  the  American  Rheumatic  Associa¬ 
tion  in  San  Francisco  last  month.  A.  Yes. 

Q.  I  mean,  American  Rheumatism  Association?  A.  Yes, 
sir. 

Q.  Did  you  meet  Dr.  Walter  Bauer  there?  A.  Yes,  sir. 
Q.  Tell  us  something  about  him.  He  was  the  former 
president  of  the  American  Rheumatism  Association,  was  he 
not?  A.  Yes,  sir,  that  is  right. 

Q.  Where  does  he  practice?  A.  In  Boston. 

Q.  Is  he  regarded  as  an  outstanding  expert  among  his 
professional  colleagues?  A.  Yes,  sir,  most  of  us  have  a 
high  opinion  of  him. 

Q.  In  that  meeting  did  you  hear  Dr.  Bauer  discuss 

623  a  paper  of  Dr.  Edward  Fischel,  \rere  you  there  when 
that  paper  was  read,  by  the  way?  A.  I  was  present 

during  the  reading  of  that,  but  I  do  not  recall  Dr.  Bauer’s 
discussion  of  it. 

Q.  Do  you  recall  his  making  a  statement  that  salicylates 
are  very  valuable  to  help  prevent  sickness  and  deformities 
in  rheumatoid  arthritis?  A.  No,  sir. 

Q.  You  do  not  recall  that  statement?  A.  No,  sir,  I  do 
not  recall  it. 

Q.  If  he  had  made  it,  would  you  reject  it  or  accept  it? 
Had  you  been  there,  would  you  have  challenged  it? 
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Mr.  Callaway:  I  don’t  think  that  is  quite  possible.  The 
doctor  has  given  his  views  here.  Whether  he  would  get  up 
at  a  meeting  and  challenge  another  doctor’s  views,  that  is 
beside  the  point. 

Trial  Examiner  Lipscomb:  Objection  is  well  taken  and 
it  is  sustained. 

By  Mr.  Markel: 

Q.  Do  you  recall  some  of  the  subject  matter  of  Dr. 
Fischel’s  paper?  A.  Well,  sir,  I  wouldn’t  speak  of  that 
subject  matter  without  more  knowledge  than  I  have  from 
my  memory  of  it.  As  a  matter  of  fact,  I  don’t  recall  the 
title  of  his  paper. 

Mr.  Callaway:  I  am  wondering  if  counsel  is  re- 
624  ferring  to  the  paper  by  Dr.  Fischel  in  which  they 
damn  salicylate  therapy?  Is  that  the  subject  you  are 
referring  to? 

Mr.  Markel :  No.  If  there  is  such  a  paper,  I  am  offering 
to  prove  it  is  outmoded  because  it  is  no  longer  good  litera¬ 
ture  in  view  of  what  he  said. 

Trial  Examiner  Lipscomb:  Both  the  counsel  in  support 
of  the  complaint  and  counsel  for  the  respondent  are  ad¬ 
monished  not  to  engage  in  statements  across  the  table,  the 
tendency  of  which  is  to  constitute  the  evidence.  If  you  wish 
to  talk  like  that,  go  off  the  record. 

By  Mr.  Markel: 

Q.  Did  he  not  present  evidence  that  the  use  of  salicylates 
significantly  decreased  the  frequency  of  recurrences  of 
rheumatic  fever? 

Mr.  Callaway:  I  don’t  think  that  is  a  competent  question 
as  to  what  paper  some  other  doctor  presented  at  a  meeting, 
to  try  to  prove  that  paper  by  this  witness.  That  is  not  the 
way  to  do  it.  I  object  to  the  question. 

Mr.  Markel :  The  doctor  was  there.  He  heard  the  paper. 
I  am  asking  what  the  subject  matter  was. 

Trial  Examiner  Lipscomb :  You  may  answer  if  you  recall. 
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The  Witness :  I  am  sorry  I  do  not  recall  the  details  of  his 
paper  well  enough  to  speak  of  them  here. 

625  By  Mr.  Markel: 

Q.  Well,  do  you  recall  whether  that  was  the  general  sub¬ 
ject  matter  of  the  paper  at  least? 

Mr.  Gallaw’ay :  I  object.  He  is  testing  the  qualifications  of 
this  witness,  so  he  says.  Whether  this  doctor  remembers 
the  particular  title  of  the  paper  that  was  presented  in  the 
medical  association,  is  that  a  test  of  his  qualifications!  If 
not,  it  is  certainly  not  competent  cross  examination. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  agrees 
with  you  that  it  is  an  extreme  method  of  testing  the  quali¬ 
fications  of  the  witness.  Let  us  bear  with  counsel  for  the 
respondent  for  a  time,  but  there  must  a  limit  to  this  type  of 
examination.  You  cannot  put  in  evidence  by  indirect  means 
the  unsworn  testimony  of  other  doctors  in  the  field.  Coun¬ 
sel  is  well  aware  of  that.  You  may  question  the  doctor  as 
to  the  extent  of  his  training  and  experience,  as  to  the  extent 
of  his  knowledge  in  the  general  field.  Beyond  that,  I  think 
you  ought  not  to  go. 

Mr.  Markel :  This  is  my  last  question  on  this.  I  want  to 
find  out  how  well  acquainted  he  is  on  this  particular  subject 
by  reason  of  his  attendance  at  that  meeting. 

The  Witness :  I  am  sorry,  sir.  I  do  not  remember  enough 
about  the  paper  to  comment  on  it  at  all.  I  recall  that  he  gave 
the  paper.  I  regret  to  say  that  I  do  not  remember  the  con¬ 
tent  of  it,  and  I  certainly  would  not  pass  on  any  of  the 

626  opinions  that  he  expressed  there.  I  am  sorry,  but  my 
memory  does  not  bring  that  material  back  to  me.  I  do 

not  remember. 

By  Mr.  Markel: 

Q.  Do  you  know  Dr.  Schlesinger  in  England?  A.  It  seems 
to  me  that  I  have  met  him,  but  I  do  not  know  him  well. 

Q.  Do  you  know  him  by  reputation?  A.  Yes.  I  know 
there  is  a  person  by  that  name  who  has  written  papers  and 
material  in  this  field. 
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Q.  And  are  you  generally  familiar  with  his  literature? 
A.  No,  I  can't  say  I  am  intimately  enough  familiar  with  it 
to  comment  on  it.  I  would  have  to  study  any  particular 
phase  of  it  that  you  wish  to  bring  out  before  giving  any 
opinion  on  it. 

Q.  How  about  Dr.  Coburn  and  Moore?  A.  Yes,  I  know 
both  Coburn  and  Moore. 

Q.  You  are  familiar  with  their  literature?  A.  Yes,  T  re¬ 
member  reading  some  papers  that  they  wrote. 

Q.  How  about  Dr.  Manchester?  A.  No,  sir,  I  am  sorry. 
I  don’t  remember  him. 

Q.  With  reference  to  Drs.  Coburn  and  Moore,  do  you 
recall  the  subject  matter  of  the  papers  that  you  read  ?  A.  I 
don’t  think  I  can  answer  the  question  as  you  put  it  in  that 
way. 

Q.  Did  they  discuss  the  same  subject  matter  that 
627  Dr.  Fischel  discussed?  A.  That  I  can’t  answer, 
either. 

Q.  And  about  Dr.  Manchester,  do  you  know  him?  A.  No, 
sir. 

Q.  By  reputation,  I  mean?  A.  I  don’t  know  him  by 
reputation. 

Q.  Well,  since  you  know  Dr.  Fischel  and  Dr.  Coburn,  has 
Dr.  Coburn  stated  the  same  thing  in  relation  to  this  subject 
matter  to  the  best  of  your  knowledge  as  Dr.  Fischel  has? 

Mr.  Callaway:  What  same  thing? 

Mr.  Markel :  I  want  to  know  whether  he  knows  about  the 
literature,  decreased  the  frequency  of  recurrences  of  rheu¬ 
matic  fever.  I  want  to  know  how  well  the  doctor  under¬ 
stands  this  field. 

Mr.  Callaway :  It  is  rather  an  indefinite  question,  it  strikes 
me.  I  don’t  understand  it  myself. 

Mr.  Markel :  He  has  read  one  man’s  paper.  He  heard  the 
other  paper.  I  want  to  know  whether  he  knows  that  they 
discussed  the  same  subject  matter. 

Trial  Examiner  Lipscomb:  The  doctor  can  answer  the 
question  if  he  can. 
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The  Witness:  You  are  asking  me  whether  Dr.  Coburn 
discussed  the  same  subject  matter  as  Dr.  Fischel  discussed? 
I  don’t  remember  the  details  of  Dr.  Fischel ’s  paper,  and  I 
cannot  answer  the  last  question  that  you  asked  me. 

628  By  Mr.  Markel: 

Q.  Do  you  recall  that  he  presented  the  same  evidence  as 
to  the  decrease  of  the  frequency  of  recurrences  of  rheumatic 
fever,  by  the  use  of  salicylates?  A.  I  remember  that  Dr. 
Coburn  wrote  papers.  Some  of  them  were  with  Dr.  Moore, 
which  had  to  do  with  the  treatment  of  rheumatic  fever  with 
salicylates,  and  I  will  have  to  study  and  examine  any  specific 
phase  of  those  papers  that  you  wish  to  question  me  on  be¬ 
fore  I  give  you  any  opinion  about  them. 

Q.  Well,  what  specific  papers  did  you  study  before  you 
came  here  yesterday  to  express  opinions  ?  A.  Sir,  I  did  not 
study  any  specific  papers. 

Q.  Now,  you  do  know,  however,  that  calcium — you  know 
from  the  literature  that  calcium  succinate  has  been  used  in 
the  treatment  of  arthritic  conditions?  A.  Yes,  I  remember 
the  papers  to  which  we  referred  earlier. 

Q.  Have  you  yourself  ever  prescribed  salicylates  to  your 
patients?  A.  Yes,  indeed,  frequently. 

Q.  How  do  you  prescribe  them  actually?  What  do  you 
put  on  the  prescription? 

Mr.  Callaway:  How  do  you  mean  that?  I  don’t  under¬ 
stand. 

By  Mr.  Markel: 

629  Q.  How  do  you  prescribe  it  ? 

Mr.  Callaway:  What  do  you  mean,  how  does  he 

spell  it? 

Mr.  Markel :  The  doctor  know's. 

Mr.  Callaway:  I  think  I  am  entitled  to  understand  the 
question  myself.  It  is  supposed  to  be  an  intelligible  question. 

Mr.  Markel :  I  want  to  know  exactly  what  he  puts  on  the 
prescription,  what  he  writes  out  when  he  prescribes  salicy- 
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lates,  and  there  is  a  point  that  I  want  to  make.  You  are 
going  to  make  it  relevant  before  we  finish  this  case. 

By  Mr.  Market: 

Q.  What  do  you  put  on  your  prescription?  A.  If  I  could 
understand  more  directly  what  part  of  the  prescription  you 
are  talking  about,  what  you  wish  me  to  tell  you - 

Q.  Suppose  I  come  to  you  and  I  have  an  awful  pain  in  my 
shoulder.  You  tell  me  that  I  have  bursitis.  I  suggest, 
“Well,  give  me  something,  please,  to  take  the  pain  away.” 
You  decide  salicylates  is  the  drug  you  want  to  give  me. 
You  hand  me  a  prescription.  What  do  you  put  down?  A. 
First  I  must  say  I  would  not  treat  your  case  by  simply  writ¬ 
ing:  a  prescription  for  salicylates.  I  might  do  that  alone1 
the  course  of  the  recommendations  of  a  number  of  treatment 
measures,  depending  on  the  character  of  your  case. 

Q.  When  you  do,  let’s  assume  these  things,  when 
630  you  do,  what  do  you  prescribe?  A.  Well,  I  prescribe 
sodium  salicylates  under  certain  circumstances. 

Q.  Sodium  salicylate  is  the  drug  that  you  prescribe?  A. 
A  drug  that  I  prescribe. 

Q.  What  others  do  you  prescribe?  A.  Many  others. 

Q.  What  other  salicylates?  A.  Sometimes  I  prescribe 
the  methyl  form  of  salicylate. 

Q.  Is  that  for  external  purposes?  A.  Occasionally,  some¬ 
times  for  external  use. 

Q.  You  prescribe  salicylates  for  external  use?  A.  Yes. 

Q.  You  were  construing  the  consumer’s  understanding 
yesterday.  Is  this  statement  for  a  preparation  for  external 
use,  “For  the  relief  of  rheumatic  pains,”  is  that  mislead¬ 
ing,  in  your  opinion? 

Mr.  Callaway:  Wait  a  minute.  Let  him  tell  what  it  is  ad¬ 
vertising  and  that  sort  of  thing.  I  don’t  think  that  is  a 
fair  question  at  all. 

Trial  Examiner  Lipscomb:  I  think  the  question  is  am¬ 
biguous. 

Mr.  Markel:  I  said  salicylate  preparation  for  external 
application,  twice  daily. 
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631  By  Mr.  Markel : 

Q.  First,  heating  with  a  wet  towel,  the  surface  to  which 
it  is  to  be  applied,  and  applied  twice  daily,  and  it  is  for 
the  relief  of  rheumatic  pains.  Following  those  instructions, 
is  that  in  your  opinion  misleading  to  the  consumers?  A.  I 
am  sorry.  I  don’t  think  that  I  can  answer  that.  I  don’t 
think  that  I  can  express  an  opinion  without  knowing  what 
the  substance  contains  and  what  circumstances  it  is  to  be 
used  for.  I  would  rather  not  express  an  opinion  about  a 
statement  which  appears  on  a  label  of  an  item  that  you 
have  in  your  pocket. 

Q.  You  just  happened  to  remind  me  of  it  by  talking  about 
external  applications,  and  you  do  prescribe  salicylates  for 
such  purposes?  A.  Yes. 

Q.  Now,  what  other  drugs  do  you  prescribe?  A.  Well, 
there  again,  I  refer  you  to  the  testimony  of  yesterday  in 
which  I  tried  to  cover  briefly  in  outline  form  the  wide  va¬ 
riety  of  drugs  and  treatment  measures  that  are  used  in  the 
course  of  the  care  of  patients  with  these  diseases. 

Q.  Well,  we  have  already  agreed  earlier  that  salicylates 
are  very  commonly  used  ?  A.  Yes. 

Q.  Now,  you  talked  about  lightning  pains  yesterday.  Do 
you  ever  prescribe  analgesics  in  such  conditions? 

632  A.  Yes. 

Q.  Why?  A.  Well,  now,  the  word  analgesic  refers 
to  medicines  which  relieve  pain,  and  we  use  them  for  that 
purpose. 

Q.  To  relieve  pain?  A.  To  ameliorate  pain,  relieve  pain. 

Q.  Aren’t  they  synonymous  terms?  A.  Yes,  but  I  don’t 
wish  to  give  the  impression  that  I  prescribe  salicylates  to 
cure  people  of  pain. 

Q.  It  is  agreed. 

Now,  in  these  lightning  pains,  what  drug  do  you  com¬ 
monly  use  to  alleviate  pains?  A.  I  must  come  back  again 
to  the - 

Q.  Doctor,  that  calls  for  a  very  simple  answer.  A.  I  am 
sorry,  I  don’t  think  I  can  answer  it  simply. 
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Mr.  Callaway:  Let  him  answer  the  question.  He  is  en¬ 
titled  to  do  so. 

The  Witness :  If  you  ask  me  how  I  would  treat  a  patient 
with  lightning  pains,  I  must  go  back  to  the  beginning. 

By  Mr.  Markel: 

Q.  When  an  analgesic  is  used,  what  analgesic  do  you  use? 
A.  I  would  use  one  of  a  number,  and  I  would  try  to  use 
one  which  would  correspond  with  my  judgment  of  a  num¬ 
ber  of  factors  such  as  the  severity  of  the  pains,  the  patient’s 
past  experiences  with  that  drug,  his  ability  to  tolerate 

633  it,  other  drugs,  and  so  forth. 

Q.  Name  some  of  them.  A.  Well,  I  would  use 
narcotics  in  some  instances.  I  would  use  sodium  salicylate 
in  some  instances. 

Q.  You  would  use  sodium  salicylates  in  lightning  pains? 

A.  I  think  so,  yes,  sir. 

Q.  To  relieve  the  pain?  A.  To  alleviate  the  pain,  to 
ameliorate  the  pain. 

Q.  Have  you  ever  prescribed  Dolcin  tablets?  A.  No,  sir, 
I  never  have. 

Q.  Have  you  ever  tried  them?  A.  No,  sir,  I  never  tried 
them. 

Q.  Clinically?  A.  No,  sir,  not  once. 

Q.  By  lightning  pains  you  meant  to  describe  the  more 
severe  pains?  A.  Yes,  without  any  reference  to  any  spe¬ 
cial  diseases  in  which  lightning  pains  are  commonly  en¬ 
countered. 

Q.  I  picked  up  that  term,  and  you  did  mean  to  describe 
by  that  term  the  more  or  most  severe  pains?  A.  Yes,  that 
is  correct,  generally  those  associated  with  neuritis. 

Q.  Now,  Doctor,  you  got  to  the  question  of  relative  tox¬ 
icity  of  Dolcin  as  against  aspirin  yesterday.  How  is  the 
relative  toxicity  of  two  subjects  or  substances  de- 

634  termined?  A.  I  don’t  think  I  can  answer  that  ques¬ 
tion  directly.  That  would  depend  a  lot  on  what  prod¬ 
uct,  what  chemical  substance  we  were  testing,  what  tox¬ 
icity  we  were  studying  for. 


Q.  Let’s  assume  we  are  testing  Dolcin  and  aspirin,  and 
I  am  relating  this  to  the  opinion  which  you  expressed.  How 
would  you  test  the  relative  toxicity  of  those  two  substances  ? 

Mr.  Callaway:  If  your  Honor  please,  I  think  the  only 
questions  that  -were  asked  the  doctor  on  direct  examination 
in  regard  to  relative  toxicity  of  Dolcin  and  aspirin  was  in 
interpretation  of  what  the  advertising  would  mean.  I  don’t 
think  he  himself  as  an  expert  attempted  to  go  into  the  rela¬ 
tive  toxicity  between  Dolcin  and  aspirin.  Am  I  correct 
in  that,  Mr.  Markel? 

Mr.  Markel:  We  may  refer  to  the  record.  I  have  a  very 
definite  recollection  that  he  said  that  was  false  and  mislead¬ 
ing  because  there  was  no  difference  between  the  two  sub¬ 
stances.  That  was  the  basis  for  his  conclusion  that  it  was 
misleading,  and  if  I  am  mistaken  as  to  that,  it  may  very  well 
be  that - 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record.  The  question 
is  withdrawn? 

Mr.  Markel:  I  will  withdraw  that  question,  but  to  clear 
it  up  I  want  to  put  another  question. 

635  By  Mr.  Markel: 

Q.  We  have  off  the  record  referred  to  a  question  and  an¬ 
swer  on  the  relative  toxicity,  and  when  you  answered  that 
question  is  it  correct  that  you  merely  expressed  an  opinion 
as  to  the  meaning  of  the  language  read  to  you?  A.  That  was 
the  opinion  that  I  intended  to  express. 

Q.  You  had  no  intention  of  suggesting  that  there  was  in 
fact  a  difference  or  no  difference,  either  way?  A.  I  did  not 
intend  to  discuss  the  relative  toxicity  of  aspirin  and  Dolcin. 

Q.  Well,  now,  in  your  qualifications  you  referred  to  the 
fact  that  you  had  worked  with  ACTH  and  cortisone?  A. 
Yes,  I  believe  that  was  mentioned. 

Q.  How  extensively  have  you  worked  with  those  drugs 
in  the  treatment  of  arthritis  and  rheumatism?  A.  If  you 
will  be  more  specific  I  will  try  to  answer  exactly. 
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Q.  Can  you  outline  a  little  more  fully  what  your  ex¬ 
perience  has  been?  A.  I  began  to  use  both  substances,  both 
hormones  in  the  experimental  treatment  of  rheumatoid  ar¬ 
thritis  in  the  spring  of  1949,  about  April.  Since  then,  with 
the  gradual  increasing  of  the  production  of  both  hormones, 
I  extended  that  work  until  now  it  involves  experience  with 
a  relatively  large  number  of  patients  who  have  been  ob¬ 
served  by  me  during  the  application  of  this  drug  over 
months. 

636  Q.  Well,  in  your  final  answers  yesterday  you  stated 
that  you  knew  of  no  drugs  that  were  an  effective 

treatment  in  the  prevention  or  cure  of  these  conditions. 
Did  your  answer  mean  to  include  cortisone  and  ACTH? 
A.  Indeed  it  did,  and  as  I  work  with  the  hormones  I  am 
more  and  more  convinced  of  the  fact  that  they  are  of  them¬ 
selves  not  a  panacea,  not  a  treatment  in  themselves,  but 
that  they  will,  like  other  remedies  used  in  the  practice  of 
medicine,  probably  fall  into  a  niche,  fall  into  a  proper  place 
in  conjunction  with  other  treatment  measures. 

Q.  How  do  they  function  to  the  extent  that  you  are  able 

to  give  an  answer  to  that  question?  A.  Well,  sir - 

Q.  What  is  their  action?  A.  I  am  sorry,  but  we  did  not 
know  what  is  their  action.  We  haven’t  the  faintest  idea  of 
the  mechanism  by  which  those  hormones  work,  do  their 
work. 

Q.  Now,  a  decrease  in  blood  cosinophiles  is  accepted  as 
an  indication  of  adrenal  cortical  stimulation,  is  it  not?  A. 
Yes,  that  is  one  indication. 

Q.  Are  you  aware  that  Schuman  and  Firestone  have 
shown  a  90  percent  fall  in  cosinophiles  attending  the  admin¬ 
istration  of  salicylates?  A.  I  remember  seeing  that 
paper. 

637  Mr.  Carraway:  That  is  objectionable,  just  like 
the  other  questions  that  you  were  asking.  He  slipped 

that  one  in. 

Mr.  Markel :  I  can  certainly  ask  whether  he  saw  a  paper. 
How  can  we  ever  know  the  expert - 
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The  Witness:  If  you  will  permit  me,  I  will  say  I  do  not 
draw  any  conclusion  from  that  to  the  effect  that  salicylates 
function  in  relieving  pain. 

Mr.  Markel :  You  are  answering  something  that  Mr.  Cal¬ 
laway  doesn ’t  want  to  go  into. 

The  Witness :  I  would  be  glad  to  go  into  it. 

By  Mr.  Markel : 

Q.  You  are  aware  of  the  paper?  A.  Yes,  I  remember  the 
paper. 

Q.  Cortisone  increases  the  urinary  excretion  of  uric  acid, 
does  it  not?  A.  Not  always.  It  generally  increases  the 
urinary  excretion  of  uric  acid  in  the  amount  of  creatine  that 
is  excreted,  but  the  actual  amount  is  not  always  increased. 
Q.  Don’t  salicylates  do  this  also?  A.  An  effective  adminis¬ 
tration  of  salicylates  in  sufficient  amount  as  to  increase  ex¬ 
cretion  of  uric  acid,  that  is  true. 

Q.  Cortisone  inhibits  the  action  of  the  enzyme  hyaluroni- 
dase,  does  it  not,  an  important  role  in  rheumatoid 
638  arthritis  and  rheumatic  fever?  A.  Well,  your  question 
has  several  parts  to  it.  I  recall  a  research  reported 
recently,  although  I  don’t — that  has  to  do  with  the  effect 
of  cortisone  and  adrenocorticotropic  hormones  on  the  hya- 
luronidase.  I  don’t  remember  the  details  of  it  well.  I  be¬ 
lieve  the  implication  of  it  was  as  you  have  stated.  The  sec¬ 
ond  part  of  your  question  I  am  not  sure  of  at  all. 

Q.  I  will  withdraw  that. 

Well,  there  is  literature  to  the  effect,  then,  that  cortisone 
does  inhibit  this  enzyme  action?  A.  Yes,  there  is  literature, 
but  I  wouldn’t  vouch  for  it. 

Q.  Well,  salicylate  does  this,  too,  does  it  not?  A.  I  have 
heard  that  is  the  case,  at  least  experiments  have  been  re¬ 
ported  which  are  supposed  to  have  shown  that. 

Q.  Well,  are  you  aware  that  some  have  ascribed  to  hya- 
luronidase  an  important  role  in  rheumatoid  arthritis  and 
rheumatic  fever?  A.  I  am  not  sure  there  has  been  a  proven 
connection  between  hyaluronidase  and  rheumatoid  arthritis. 
The  work  of  hyaluronidase  is  young.  It  is  not  well  estab- 
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lished.  I  don’t  believe  that  I  have  been  convinced  that  there 
is  a  connection  between  that.  The  connection  hasn’t  been 
shown. 

Q.  Just  a  moment  now.  I  am  just  asking  you  whether 
there  is  such  literature  and  whether  you  are  aware  of  it,  and 
whether  some  authors  have  written  on  the  subject.  A.  Yes, 
that  is  true. 

639  Q.  Cortisone  suppresses  antibody  formation  and 
experimental  allergic  disorders,  does  it  not  ?  A.  That 

has  been  reported. 

Q.  Salicylate  does  this,  too,  does  it  not?  A.  I  don’t  know 
that  for  sure.  There  has  been  a  report  to  that  effect. 

Q.  Well,  have  you  heard  of  Professor  E.  K.  Marshall  of 
of  Johns-IIopkins  University?  A.  Yes,  I  have  heard  of  him. 

Q.  Are  you  familiar  with  this  paper  here  that  he  wrote? 
A.  No,  sir,  I  am  not  familiar  with  that  paper. 

Q.  What  about  the  author,  what  do  you  know  about  him, 
either  personally  or  by  reputation?  A.  I  don’t  know  him 
personally,  but  I  am  aware  that  he  has  a  good  reputation. 

Q.  And  do  you  know  either  personally  or  by  reputation 
Kenneth  C.  Blanchard?  A.  No,  sir. 

Q.  Earl  H.  Dearborn?  A.  No,  sir. 

Q.  Thomas  H.  Maren?  A.  No,  sir. 

Q.  Depletion  of  adrenal  ascorbic  acid  is  an  index  of  acti¬ 
vation  of  the  adrenal  cortex,  is  it  not?  A.  That  is  being 
used  to  test  adrenocorticotropic,  ACTH.  I  am  not 

640  sure  of  its  meaning. 

Q.  Well,  are  you  aware  that  Professor  Marshall 
and  his  colleagues,  and  others,  have  shown  that  salicylate  de¬ 
pletes  the  adrenal  of  ascorbic  acid  via  ACTH  stimulation? 

Mr.  Callaway:  Just  a  moment.  He  proceeded  correctly 
when  he  asked  if  he  was  familiar  with  the  title  of  that  paper. 
I  make  no  objection  to  that.  If  you  ask  him  if  he  is  familiar 
with  these  papers  rather  than  the  conclusions  that  the 
author  drew,  I  have  no  objection. 

Trial  Examiner  Lipscomb:  The  objection  is  well  taken. 
Mr.  Markel:  I  am  asking  this  witness  whether  he  is 
aware  that  such  literature  exists. 

Trial  Examiner  Lipscomb:  Read  the  question. 
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(The  question  was  read  by  the  reporter  as  follows: 
“Well,  are  you  aware  that  Professor  Marshall  and  his  col¬ 
leagues,  and  others,  have  shown  that  salicylate  depletes  the 
adrenal  of  ascorbic  acid  via  ACTH  stimulation?”) 

Trial  Examiner  Lipscomb:  It  is  hearsay  in  nature  as  you 
put  it  there.  You  say  it  has  a  conclusion.  The  doctor 
doesn’t  recognize  it  as  such. 

Mr.  Callaway:  I  object  to  the  question. 

Trial  Examiner  Lipscomb:  The  objection  is  sustained. 

641  By  Mr.  Markel: 

Q.  Do  you  have  any  personal  knowledge  of  the  subject 
matter  included  in  that  question? 

Mr.  Callaway:  What  do  you  mean  by  that?  Didn’t  you 
just  ask  the  same  question  in  another  way? 

Mr.  Markel :  No,  I  think  I  am  certainly  entitled  to  know 
whether  he  has  any  personal  knowledge  of  the  subject  mat¬ 
ter.  If  he  says  he  has,  we  will  see  where  we  go  from  there. 
If  he  says  no,  we  are  finished. 

Trial  Examiner  Lipscomb:  What  subject  matter,  may  I 
ask? 

Mr.  Markel:  The  subject  matter  of  the  action  of  salicy¬ 
lates  to  deplete  the  adrenal  of  ascorbic  acid  via  ACTH  stim¬ 
ulation.  I  think  I  am  entitled  to  know  whether  he  has  any 
personal  knowledge. 

Mr.  Callaway:  That  is  all  right. 

The  Witness :  Did  you  wish  me  to  answer  the  question  ? 
Trial  Examiner  Lipscomb:  Yes,  Doctor,  please. 

The  Witness:  No,  sir,  I  have  no  personal  knowledge  of 
that  work. 

Mr.  Markel:  Well,  I  will  ask  this. 

By  Mr.  Markel: 

Q.  Now,  going  back  to  salicylates,  you  were  discussing 
dosages  yesterday.  What  dosage  in  the  terms  of  grains 
do  you  prescribe  for  the  purpose  of  relieving  pains  in 

642  rheumatic  or  arthritic  conditions?  A.  Now,  of  course, 
that  depends  a  great  deal  on  the  particular  problem 

in  hand. 
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Q.  Well,  I  have  in  mind  primarily  that  you  give  us  a 
range  first.  A.  Well,  depending  on  whether  it  is  a  child 
or  an  adult,  and  on  the  size  of  the  individual,  from  five  to 
ten,  15  or  20  grains  at  a  dose. 

Q.  How  many  times  daily?  A.  Again  depending  on  the 
size  of  the  individual  and  the  problem  at  hand,  perhaps  up 
to  150  grains  daily  in  some  situations. 

Q.  Up  to  150  grains  is  perfectly  safe,  when  pains  are  of 
a  character  which  calls  for  that  large  a  dose?  A.  Well,  sir, 
I  wouldn’t  tell  the  patient  to  take  150  grains  home  and  not 
to  see  his  doctor,  not  to  be  under  the  care  and  observation 
of  his  physician.  I  would  say  that  would  be  rather  danger¬ 
ous  and  unwise.  No,  I  didn’t  say  that  was  perfectly  safe. 
I  said  I  do  that  under  certain  circumstances. 

Q.  Up  to  150  grains?  A.  Yes. 

Q.  What  would  you  consider  the  normal  dose  on  the  aver¬ 
age  run  of  the  mill  type  of  case  that  comes  to  your  office? 
A.  I  never  include  patients  as  run  of  the  mill  individuals 
Each  is  a  special  problem. 

643  Q.  I  don’t  mean  to  be  derogatory,  but  I  mean 
lumbago,  backaches,  shoulder  aches,  stiff  necks.  A. 
I  believe  I  answered  that.  I  commonly  prescribe  five,  ten, 
15  or  20  grains  at  a  single  time,  at  a  single  dose. 

Q.  Say  from  five  to  20?  A.  Yes. 

Q.  How  many  times  daily?  A.  Well,  I  have  already 
indicated  that,  up  to  as  much  as  150  grains  at  the  most,  I 
would  say. 

Q.  Well,  I  understand  you,  that  is  what  I  wasn’t  clear  in 
my  mind.  I  understood  you  to  say  that  you  prescribe,  the 
dosage  was  prescribed  for  severe  pains?  A.  Yes. 

Q.  And  when  I  said  the  average  run  of  the  mill,  I  don’t 
mean  to  be  derogatory  in  any  sense  at  all.  I  meant  by  the 
term  the  usual  things  that  come  in  to  a  doctor’s  office,  the 
usual  conditions  that  are  presented  to  doctors  which  are 
not -  A.  I  think  I  can  answer  that  question  directly.  In 
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many  instances,  at  least,  one  gives,  we  will  say,  60  or  70 
grains  a  day.  That  is  a  commonly  prescribed  amount. 

Q.  What  is  the  lowest  dosage  you  prescribe  that  you 
consider  to  have  any  therapeutic  value  in  relieving  pain? 
A.  Well,  I  think  I  have  already  answered  that,  sir.  I  said 
that  one  would  give  as  little  as  five  grains,  aspirin  tablets, 
yes. 

644  Q.  As  little  as  five  grains,  one  tablet  a  day?  A. 

That  would  be  very  unusual,  I  would  say,  perhaps  in 
the  case  of  a  child  one  might.  That  would  be  very  unusual. 

Trial  Examiner  Lipscomb:  We  will  take  a  ten-minute 
recess  at  this  time. 

(A  short  recess  was  taken.) 

Trial  Examiner  Lipscomb:  The  hearing  will  come  to 
order. 


By  Mr.  Markel: 

Q.  Doctor,  I  want  to  get  back  to  the  calcium  succinate 
now.  You  said  you  are  aware  of  the  fact  that  it  has  been 
used  in  treatments,  for  the  analgesic  purposes  in  the  treat¬ 
ment  of  arthritis  and  rheumatic  conditions?  A.  I  spoke 
of  being  familiar  with  those  papers. 

Q.  And  you  have  in  mind  some  papers  on  the  subject? 
A.  That  is  correct. 

Q.  You  yourself  have  never  used  them?  A.  No,  sir. 

Q.  And  you  have,  or  course,  just  answered  that  you  have 
never  used  Dolcin,  so  that  you  have  had  no  experience  in 
calcium  succinate  yourself?  A.  That  is  correct,  no  direct 
experience. 

Q.  And  you  do  not  recall  any  literature  on  which  your 
opinion  was  based  other  than  Szucs’s  papers? 

Mr.  Callaway :  May  I  ask  what  opinion  he  is  talking 
645  about?  Let’s  get  that  clear. 

By  Mr.  Markel: 

Q.  The  opinions  expressed  with  respect  to  the  limitations 
or  the  efficacy  of  Dolcin  tablets,  in  the  series  of  questions. 
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There  were  a  number  of  them.  A.  May  I  ask  if  you  will 
restate  the  question,  please,  sir? 

Mr.  Markel:  Read  the  question,  please. 

(The  question  was  read  by  the  reporter  as  follows:  And 
you  do  not  recall  any  literature  on  which  your  opinion  was 
based  other  than  Szucs’s  paper?”) 

The  Witness:  I  am  still  a  little  confused.  The  question 
was  whether  the  opinion  was  based  on  just  that  one  paper, 
the  Szucs’s  paper? 

By  Mr.  Markel: 

Q.  No,  in  expressing  your  opinions,  you  were  relying  on 
general  information,  you  told  me,  as  I  recall  it,  general 
experience,  but  it  did  not  include  calcium  succinate,  any 
work  with  it?  A.  That  is  right. 

Q.  All  you  knew  about  it,  as  I  recall,  is  that  you  recall 
some  papers  and  literature,  and  you  named  Szucs’s  paper, 
and  one  by  Szucs  and  Coobner  that  you  thought  you  had  run 
across?  You  have  no  recollection  of  anything  else  about  the 
use  of  calcium  succinate  in  the  treatment  of  arthritis  and 
rheumatism  as  an  analgesic?  A.  I  don’t  wish  to 
646  give  the  impression  that  I  have  never  read  anything 
else  than  those  two  papers  dealing  with  the  subject 
of  calcium  succinate. 

Q.  But  you  don’t  recall  anything?  A.  With  regard  to 
the  physiologic  effects,  but  I  do  not  recall  titles  and  details 
of  papers,  and  I  would  therefore  not  be  able  to  discuss 
them  with  you. 

Mr.  Markel:  Mr.  Examiner,  it  seems  to  me  that  on  the 
basis  of  these  answers,  the  opinions  expressed  by  the  doctor 
with  respect  to  the  efficacy  of  the  Dolcin  tablets,  and  the 
limitations  have  no  record  basis,  and  those  answers  that  I 
have  in  mind,  those  specific  answers,  to  each  one  of  the 
conditions  he  enumerated  yesterday,  should  be  stricken,  and 
I  so  move. 

Mr.  Callaway:  I  hardly  think  that  the  motion  requires 
any  answer  from  me.  If  I  recall  correctly  the  doctor  said 
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that  his  opinions  were  based  on  a  whole  life  time  of  practice 
and  study,  reading  and  research. 

Trial  Examiner  Lipscomb :  The  motion  to  strike  is  denied. 

By  Mr.  Markel: 

Q.  Now,  Doctor,  you  said  something  yesterday,  I  have 
in  my  notes  here,  some  of  the  arthritic  and  rheumatic  pains 
interfere  with  the  people’s  normal  occupation.  Would  you 
elaborate  on  that  ? 

647  What  did  you  mean  by  that? 

Mr.  Callaw'ay:  I  think  he  is  misquoting  the  doctor. 
Instead  of  saying  rheumatic  pains  interfered  with  their 
occupations,  I  think  he  said  that  these  arthritic  and  rheu¬ 
matic  conditions  interfered,  if  he  said  anything  at  all  like 
that.  In  other  w’ords,  if  he  is  going  to  quote  the  doctor 
back  to  the  doctor,  he  ought  to  quote  him  correctly. 

By  Mr.  Markel: 

Q.  The  discussion  of  lumbago,  in  that  didn’t  you  say  that 
some  pains,  in  substance,  some  pains  are  so  severe  that  they 
interfere  with  the  person’s  engaging  in  normal  occupation 
due  to  the  pain?  A.  I  might  have  made  such  a  statement, 
yes,  I  think  so.  I  probably  said  in  some  instances  the  pain 
is  so  severe  that  the  patient  is  unable  to  engage  in  his  usual 
occupation. 

Q.  That  frequently  occurs,  does  it  not?  A.  I  think  that 
is  right. 

Q.  And  an  alleviation  of  that  pain  makes  it  possible  for 
them  to  resume  their  normal  occupation?  A.  Yes,  I  would 
say  so. 

•  •••••»••• 

648  Trial  Examiner  Lipscomb:  On  the  record. 

In  view  of  the  departure  of  counsel  for  the  respond¬ 
ent  for  business  in  Europe,  and  with  the  concurrence  of 
counsel  in  support  of  the  complaint,  this  hearing  is  ad¬ 
journed  to  reconvene  in  Washington,  D.  C.,  at  ten  o’clock 
in  the  morning,  October  10,  1950. 

•  ••••••••• 
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Dr.  Darrell  C.  Crain 

was  tlioronpm^inprl  ^  «  witno«  fnr_±L^VrmVY^^m-n  and, 
having  been  first  duly  sworn,  testified  as  follows : 


Direct  Examination 
By  Mr.  Callaway: 

Q.  Will  you  state  your  name,  please?  A.  Darrell  C. 
Crain. 

Q.  Dr,  Crain,  are  you  a  praptif^g  phyg^qp*  A.  Yes, 
sir.  " 

Where  is  your  office?  A.  1150  Connecticut  Avenue  in 
Washington. 

Q.  Doctor,  you  are  being  offered  here  as  an  expert  wit¬ 
ness,  and  the  qualifications  of  an  expert  witness  determine 
to  a  large  extent  the  weight  to  be  given  his  testimony.  Will 
you  therefore  tell  us  something  of  your  qualifications.  Let 
us  start  first  with  your  education.  A.  I  graduated  in  medi¬ 
cine  at  George  Washington  University  in  1932. 

654  Following  that  I  served  a  year  as  rotating  intern 
at  Emergency  Hospital  of  this  city,  and  then  nine 
months  as  an  assistant  resident  in  medicine. 

Then  from  April,  1934  to  September,  1937,  three  and  one- 
half  years,  I  was  medical  officer  in  Walter  Reed  Hospital 
in  this  City.  Of  that  three  and  one-half  year  period  three 
years  were  spent  in  work  in  the  wards  in  arthritic  and  rheu¬ 
matic  diseases. 

Q.  When  did  you  enter  private  practice?  A.  September, 
1937 — rather,  October,  1937. 

Q.  Doctor,  you  received  a  degree  of  medicine  from  George 
Washington  University?  A.  That  is  correct,  sir. 

Q.  What  hospital  appointments  have  been  conferred  upon 
you  since  you  graduated  from  medical  school?  A.  At  the 
present  time  I  am  Consultant  in  Arthritis  and  Rheumatic 
Diseases  at  Georgetown  and  Gallinger.  I  am  a  consultant 
to  the  Surgeon  General  at  Walter  Reed  Hospital,  also  a 
consultant  in  arthritis  and  rheumatic  diseases.  And  I  am 
director  of  the  Rheumatology  Clinic  at  Georgetown  Uni¬ 
versity  Hospital. 
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Q.  Have  you  done  any  teaching  since  your  connection 
with  medical  schools!  The  last  one  you  mentioned  was  a 
connection  with  Georgetown.  A.  Yes,  I  am  an  As- 

655  sistant  Professor  of  Clinical  Medicine  at  Georgetown, 
and  as  such  I  give  lectures  to  the  students  of  the 

University  on  arthritis  and  rheumatic  diseases. 

Q.  How  long  have  you  been  doing  that,  approximately? 
A.  This  is  the  fourth  year  that  I  have  given  lectures  there. 
In  addition  I  do  teaching  at  the  clinic.  The  junior  students 
attend  the  lectures.  The  senior  students  at  the  University 
attend  the  clinic  at  the  hospital. 

Q.  That  is  Georgetown  University  Hospital?  A.  George¬ 
town  University  Hospital. 

Q.  Doctor,  did  you  participate  in  seminars  and  sym¬ 
posiums  on  the  diseases  treated  by  internal  medicine?  A. 
Yes.  Two  years  ago  at  the  conference  here  of  the  American 
College  of  Physicians  I  gave  the  discussion  on  gout.  Last 
year  at  the  interim  meeting  of  the  American  Medical  As¬ 
sociation,  which  was  held  here  in  Washington,  I  was  Chair¬ 
man  of  the  Arthritis  Section  and  gave  two  of  the  discus¬ 
sions.  And  this  year — well,  tonight  I  am  lecturing  on  the 
use  of  Cortisone  and  ACTH  4  at  the  four-day  seminar 
which  Georgetown  University  is  having  for  practicing 
physicians  in  the  city. 

Q.  Now,  Doctor,  does  the  treatment  of  arthritic  condi¬ 
tions  come  under  the  heading  of  internal  medicine  as  a  rule? 
A.  Yes;  it  does.  The  treatment  of  arthritis  and  rheumatic 
diseases  is  listed  as  in  the  Department  of  Internal  Medicine 
in  most  of  our  university  hospitals. 

656  Doctor,  do  you  have  any  connection  with  the  Amer¬ 
ican  Board  of  Internal  Medicine?  A.  Yes;  I  am 

certified  by  the  American  Board  of  Internal  Medicine. 

Q.  And  you  have  been  certified  as  a  diplomate?  A.  Yes. 
Q.  What  is  the  purpose  of  the  American  Board  of  Inter¬ 
nal  Medicine  and  the  significance  of  certification  as  diplo¬ 
mate?  A.  The  purpose  of  the  American  Board  of  Internal 
Medicine  is  similar  to  the  purpose  of  other  American 
Boards — that  is  to  say,  to  review  the  qualifications  of  physi- 
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cians  who  purport  to  be  specialists  in  those  fields,  and  after 
reviewing  their  qualifications,  then  to  examine  them,  and  if 
they  are  found  to  be  qualified  in  the  field  which  they  state, 
then  they  are  issued  a  certificate  as  a  diplomate  and  are 
considered  specialists  in  their  field. 

Q.  Doctor,  are  you  a  member  of  any  scientific  or  medical 
societies?  A.  Yes.  I  belong  to  the  Medical  Society  of  the 
District  of  Columbia,  the  American  Medical  Association, 
the  American  Heart  Association,  the  American  Congress  of 
Physical  Medicine,  and  the  American  Rheumatism  Associa¬ 
tion.  And  to  the  District  of  Columbia  Chapter  of  the  Amer¬ 
ican  Rheumatism  Association  and  the  American  Heart  As¬ 
sociation.  And  I  am  a  Fellow  of  the  American  College  of 
Physicians. 

657  Q.  Are  you  also  a  member  of  the  American  As¬ 
sociation  for  the  Advancement  of  Science?  A.  That 
is  correct ;  yes,  sir. 

Q.  Doctor,  you  stated  that  you  were  a  member  of  the 
American  Rheumatism  Association.  Have  you  held  or  do 
you  hold  any  office  in  connection  with  that  association?  A. 
I  was  Chairman  of  the  Committee  on  Affliliated  Units  for 
the  year  and  a  half  preceding  the  last  election  in  June.  I 
am  now  Chairman  of  the  Committee  on  Motion  Pictures  of 
the  American  Rheumatism  Association.  I  am  at  present 
the  liaison  officer  for  the  Association  in  Washington.  And 
I  am  a  member  of  the  Editorial  Committee  of  the  American 
Rheumatism  Association. 

Q.  What  does  the  Editorial  do?  A.  Well,  the  prime 
function  of  the  Editorial  Committee  has  been  to  prepare 
the  rheumatism  reviews  which  have  been — the  reviews  of 
American-English  literature  occur  periodically  over  the 
past  years.  There  have  been  nine  rheumatism  reviews. 

Q.  Review  of  all  the  literature?  A.  That’s  right.  The 
original  intention  was  that  it  would  come  out  each  year 
and  review  the  literature  that  had  been  published  during 
that  past  year  on  arthritis  and  rheumatic  diseases.  It  fell 
by  the  wayside  during  the  war,  and  the  last  rheumatism 
review  reviewed  the  material  from  1941  through  1945,  and 
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the  tenth  one,  it  is  contemplated,  will  come  from 

658  1946  on. 

Q.  And  you,  as  a  member  of  the  Editorial  Com¬ 
mittee,  then,  would  participate  and  have  participated  in 
the  review  of  all  the  literature  on  rheumatism?  A.  That  is 
correct,  sir. 

Q.  And  when  I  say  “rheumatism”  I  include  arthritis  and 
arthritic  conditions.  Now,  I  believe  you  stated  to  us  about 
your  participation  in  local  and  national  scientific  societies 
and  meetings.  Do  you  participate  in  those  regularly  in 
addition  to  what  you  have  stated?  A.  Yes. 

Q.  Now,  Doctor,  have  you  written  and  had  published  any 
scientific  papers?  A.  Yes.  First  of  all,  I  participated,  as 
I  just  mentioned,  in  the  ninth  rheumatism  review,  which 
was  a  review  of  the  American-English  literature  from  1941 
through  1945.  Philip  S.  Hench  was  Chairman  of  the  Com¬ 
mittee. 

Q.  Who  is  he?  A.  Philip  Hench  was  the  Director  of  the 
Division  of  Arthritis  in  the  Mayo  Clinic. 

Q.  Is  he  the  man  that  recently  received  the  Nobel  Prize 
for  his  work  in  the  field?  A.  Yes.  He  was  Chairman  of  the 
Committee  in  the  field.  There  were  nine  co-authors  of  whom 
I  was  one. 

I  have  published  other  papers.  One  is  entitled 

659  “Rheumatoid  Arthritis:  the  present  status  of  sul¬ 
phur,  vitamin  D” - 

Q.  Doctor,  I  would  like  to  have  those  publications,  in¬ 
cluding  the  dates  of  the  magazines  or  places  where  they 
were  published,  and  the  exact  titles,  if  you  please.  A.  All 
right,  sir.  “Rheumatoid  Arthritis:  the  present  status  of 
sulphur,  vitamin  D” - 

Mr.  Callaway:  Why  would  it  not  be  just  as  well — this  is 
not  a  long  enough  list  to  attach  as  an  exhibit — why  can’t 
we  not  have  an  agreement  that  at  this  point  the  reporter 
will  copy  the  list  of  these  articles  in  the  record  the  same  as 
if  read  from  the  witness  stand  by  the  witness.  You  can  have 
a  copy  of  it. 
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Mr.  Markel:  That  is  quite  agreeable,  as  long  as  I  can 
have  a  copy  during  the  course  of  the  hearing. 

Trial  Examiner  Lipscomb:  Let  it  be  done.  The  reporter 
will  copy  it  in  the  transcript. 

Mr.  Callaway:  Do  you  have  another  copy,  Doctor? 

The  Witness :  Yes.  (Produces  document.) 

Mr.  Callaway:  I  will  hand  this  copy  to  Mr.  Markel. 

(The  list  referred  to  is  as  follows: 

Publications:  “Rheumatoid  Arthritis:  the  present 
status  of  sulphur,  vitamin  D,  Bee  Venom,  Chaulmeogra 
Oil  and  Gold  as  Therapeutic  Agents”;  Medical  Annals 

of  the  District  of  Columbia,  Vol.  10,  No.  1;  January 
660  1941 ; 

“Opera-Glass  Hand  (La  Main  En  Lorgnette)”; 
Medical  Annals  of  the  District  of  Columbia,  Vol.  10, 
No.  8;  August  1941. 

“Epidemic  Tropical  Arthritis”;  Annals  of  Rheuma¬ 
tic  Diseases,  Vol.  6,  Pg.  76; 

“Rheumatism  and  Arthritis;  Review  of  American 
and  English  Literature  of  Recent  Years  (Ninth  Rheu¬ 
matism  Review)”;  Annals  of  Internal  Medicine,  Vol. 
28,  Nos.  1  &  2;  January  and  February,  1948  (co-author 
with  Hench,  Bauer,  others) ; 

“Rheumatoid  Arthritis  of  the  Spine”;  Bulletin  of 
the  United  States  Army  Medical  Department,  Vol.  9, 
No.  12 ;  December,  1949 ; 

“The  Clinical  and  Metabolic  Effects  of  Progesterone 
and  Anhydrohydroxy-progesterone  in  Rheumatoid 
Arthritis;”  Annals  of  Internal  Medicine,  Vol.  32,  No. 
5,  May,  1950  (co-author  with  Laurence  H.  Kyle,  M.  D.). 

“The  Modern  Treatment  of  Rheumatoid  Arthritis”; 
Post  Graduate  Medicine,  Vol.  8,  No.  3,  September,  1950 
(co-author  with  Laurence  H.  Kyle,  M.  D.  and  Martin 
Rubin,  Ph.  D.).) 
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By  Mr.  Callaway: 

Q.  Now,  Doctor,  will  you  please  talk  slowly  so  that 

661  the  reporter  won’t  miss  anything?  A.  Yes,  sir. 

Q.  I  am  sure  he  will  stop  if  he  needs  to. 

Doctor,  did  I  understand  from  what  you  have  said  that  a 
large  portion  of  your  medical  life  has  been  spent  in  the 
study  and  treatment  of  rheumatic  and  arthritic  conditions? 
A.  Yes,  sir. 

Q.  In  your  private  practice  and  at  the  hospitals  with 
which  you  are  affiliated  and  at  the  various  clinics  which 
you  attend,  have  you  seen  and  treated  any  patients  suffer¬ 
ing  with  osteoarthritis,  rheumatic  arthritis,  infectious  ar¬ 
thritis,  rheumatic  fever,  and  other  rheumatic  cases,  includ¬ 
ing  myositis,  fibrositis,  lumbago,  bursitis,  neuritis,  sciatica, 
and  other  conditions?  A.  Yes,  sir.  My  work  is  limited  to 
arthritis  and  rheumatic  diseases. 

Q.  You  mentioned  something  a  minute  ago  about  giving 
a  paper  on  gout.  Is  gout  recognized  as  an  arthritic  condi¬ 
tion?  A.  Gout  is  included  in  the  rheumatic  diseases,  and 
the  most  prominent  symptom  of  gout  is  the  acute  arthritis 
which  it  produces. 

Q.  Now,  Doctor,  have  you  also  in  your  private  practice 
and  in  your  hospital  connections  and  in  the  clinic  attended 
and  followed  the  course  of  these  various  diseases  and  dis¬ 
orders,  including  the  complications?  A.  I  have. 

662  Q.  Have  you  had  occasion  to  conduct  studies  and 
research  clinically  in  cases  with  human  patients  in 

the  field  of  rheumatic  and  arthritic  conditions?  A.  I  have. 

Q.  Doctor,  is  there  a  disease  entity  which  is  known 
simply  as  arthritis?  A.  Arthritis  is  a  group  of  diseases. 

Q.  Is  there  a  disease  entity  which  is  known  simply  as 
rheumatism?  A.  No.  Rheumatism  includes  a  large  num¬ 
ber  of  diseases. 

Q.  What  are  some  of  the  different  kinds  of  arthritis, 
Doctor?  A.  Rheumatoid  arthritis,  osteoarthritis,  specific 
infectious  arthritis,  arthritis  secondary  to  any  acute  infec¬ 
tious  processes,  allergic  forms  of  arthritis,  neurogenetic 
arthritis,  traumatic  arthritis,  and  so  forth. 
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Q.  In  other  words,  there  are  a  large  number  of  classifica¬ 
tions  of  arthritis;  is  that  correct?  A.  Yes. 

Q.  Doctor,  are  the  various  kinds  of  arthritis  and  rheu¬ 
matism  characterized  by  the  same  pathological  changes?  A. 
No.  The  pathology  in  the  various  forms — although  some¬ 
times  overlapping — is  usually  rather  distinct. 

Q.  What  is  meant  by  “pathology”?  A.  Pathology 

663  is  the  abnormal  changes  which  take  place  in  the 
tissues  in  response  to  the  disease. 

Q.  Now,  are  the  various  kinds  of  arthritis  and  rheu¬ 
matism  characterized  by  the  same  progress  and  develop¬ 
ment?  A.  No. 

Q.  Do  they  respond  to  the  same  form  of  treatment?  A. 
Not  universally. 

Q.  Doctor,  what  does  the  word  “treatment”  mean  in  rela¬ 
tion  to  a  disease  or  condition  such  as  any  type  of  arthritis? 
What  does  it  include? 

•  ••••••••• 

664  The  Witness:  Treatment  of  any  disease  includes 
many  factors.  It  includes  first  of  all  an  attempt  to 

correct  the  underlying  cause.  It  will  include  second  an 
attempt  to  correct  the  pathological  changes  when  possible 
'which  have  occurred  because  of  the  underlying  cause,  and  it 
will  also  include  measures  to  relieve  the  symptoms  produced 
by  the  disease. 

By  Mr.  Callaway: 

Q.  Now,  in  respect  to  treatment  of  arthritis,  would  the 
treatment  include  giving  medicine  sometimes?  A.  Yes,  sir. 
Q.  Would  it  include  rest  sometimes?  A.  Yes. 

Q.  Would  it  include  exercise  at  times?  A.  Yes. 

Q.  Good  nutrition?  A.  Yes. 

Q.  Physical  therapy,  including  heat  ?  A.  Yes. 

665.  Q.  Would  it  include  measures  to  prevent  deformi¬ 
ties?  A.  Yes. 

Q.  Would  it  include  correction  of  associated  illnesses? 
A.  Yes. 
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Q.  All  of  those  htings,  as  I  understand  it,  would  enter 
into  the  treatment  of  arthritic  conditions,  and  perhaps  some 
others  not  mentioned.  A.  Yes ;  that  is  true. 

Q.  Doctor,  have  you  had  any  experience  in  treating  pa¬ 
tients  suffering  from  arthritic  conditions  with  Dolcin?  A. 
Yes ;  I  have. 

Q.  Doctor,  is  there  a  single  drug  or  combination  of  drugs 
which  constitutes  an  adequate,  effective  or  reliable  treat¬ 
ment  for  all  the  various  kinds  of  arthritis,  rheumatism,  and 
related  conditions?  A.  No,  sir. 

Q.  Doctor,  when  a  patient  complains  of  arthritis  or  rheu¬ 
matism,  what  must  you  determine  first  before  adequate  and 
effective  treatment  can  be  given? 

•  ••••••••• 

667  A.  Before  ever  attempting  to  administer  the  best 
possible  treatment  for  arthritis  and  rheumatic 

diseases,  it  is  necessary  to  establish  first  as  accurate  a 
diagnosis  as  possible ;  and  second,  to  establish  the  full  physi¬ 
cal  condition  of  the  patient  to  be  treated. 

Q.  In  other  words,  do  I  understand  that  the  diagnosis 
first  must  be  as  to  whether  or  not  he  has  arthritis  or  rheu¬ 
matism;  is  that  correct?  A.  And  if  he  does,  as  to  what 
form  he  has. 

Q.  And  as  to  what  form  he  has,  yes.  Would  you  want  to 
know  what  form  of  rheumatism  or  arthritis  the  patient 
might  have?  Would  that  have  any  connection  with  the 
measures  taken  in  the  treatment?  A.  Different  types  of 
arthritis  will  require  different  forms  of  therapy. 

Q.  Now,  then,  in  making  the  diagnosis  as  to 

668  whether  the  patient  has  rheumatism  or  arthritis  and 
the  kind,  what  is  the  first  thing  you  do?  A.  Usually 

take  a  complete  history  first. 

Q.  And  then  what  next  ?  A.  Complete  physical  examina¬ 
tion. 

Q.  Now,  may  the  history  be  of  help  in  determining 
whether  he  has  arthritis  or  rheumatism,  and  if  so,  the  kind? 
A.  Yes. 
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Q.  And  did  you  say  physical  examination  next?  A.  Yes. 

Q.  May  the  physical  examination  be  helpful  in  determin¬ 
ing  whether  he  has  arthritis  or  not,  and  the  kind?  A.  Yes, 
sir. 

Q.  What  else,  after  the  physical  examination,  Doctor? 
A.  Then  certain  laboratory  procedures  are  usually  in  order. 

Q.  Doctor,  have  you  seen  the  formula  for  the  product 
Dolcin?  A.  I  have. 

Q.  And  the  directions  for  use  as  set  forth  in  the  com¬ 
plaint?  A.  Yes,  sir. 

Q.  And  have  you  had  occasion  to  carefully  consider  them? 
A.  Yes,  sir. 

Q.  I  believe  I  talked  with  you  about  this  case  more  than 
a  month  ago,  didn’t  I,  Doctor?  A.  That’s  correct,  sir. 

Q.  Doctor,  in  your  opinion,  will  Dolcin,  taken  as 
669  directed,  arrest  the  progress  or  correct  the  underly¬ 
ing  causes  of  any  kind  of  arthritis?  A.  No,  sir. 

Q.  Will  it,  in  your  opinion,  taken  as  directed  arrest  the 
progress  or  correct  the  underlying  causes  of  rheumatism, 
any  kind  of  rheumatism  as  distiguished  from  arthritis?  A. 
Say  it  again.  Will  arrest  the  progress? 

Q.  Or  correct  the  underlying  complaints.  A.  Of  any  form 
of  rheumatism  at  all? 

Q.  Yes,  sir.  A.  It’s  conceivable  that  in  some  milder 
forms  of  fibrositis  Dolcin  might  be  sufficient.  But  that  would 
be  a  very  outside  possibility. 

Q.  It  might  be  a  myositis,  you  say?  A.  Well,  I  prefer 
the  term  fibrositis,  but  that  is  all  right. 

Q.  What  about  lumbago  ?  I  am  asking  you  the  same  ques¬ 
tion  in  regard  to  lumbago.  A.  Lumbago  is  a  form  of  fibrosi¬ 
tis,  and  some  of  the  milder  ones,  it  might  be  sufficient  to 
treat  them  with  it. 

Q.  What  about  bursitis?  A.  Again,  some  of  the  milder 
forms. 

Q.  And  neuritis?  A.  The  term  neuritis,  of  course,  in¬ 
cludes  many,  many  other  diseases  or  subdivisions.  And  it 
would  be  rather  rare  to  correct  the  underlying  pathology 
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in  any  case  of  neuritis  that  I  can  think  of. 

670  Q.  I  will  ask  the  same  question  in  regard  to 
sciatica.  A.  No,  sir;  it  wouldn’t  correct  the  under¬ 
lying  pathology. 

Q.  Now,  Doctor,  in  your  opinion,  will  Dolcin  taken  as 
directed  cure  and  prevent  the  reoccurrence  of  any  kind  of 
arthritis  ? 

Mr.  Markel :  Mr.  Examiner,  I  have  no  objections  to  all  of 
this,  but  since  we  have  stated  for  the  record  here,  I  think, 
time  and  again,  that  we  don’t  make  any  claims  of  this  kind, 
and  if  we  have  we  certainly  are  more  than  prepared  to  dis¬ 
continue  them,  that  is  in  the  nature  of  an  admission,  and 
I  wonder  if  that  is  a  proper  issue  before  us  under  the  cir¬ 
cumstances,  because  we  are  willing  to  agree  on  everything 
the  Doctor  says  on  this  question  of  prevention  and  cure  of 
underlying  causes.  If  we  have  said  it  we  want  to  stop  saying 
it.  I  wonder  if  we  need  to  go  into  that  repetitiously.  Prior 
witnesses  have  said  it  already,  and  we  have  stated  for  the 
record  several  times  that  we  agree  to  that,  and  I  don’t  know 
that  there  is  any  need  to  continue  to  belabor  that  point. 

Mr.  Callaway:  All  right.  We  will  go  on,  then,  and  leave 
that  particular  point. 

Q.  Doctor,  in  reference  to  these  various  distinctions  we 
have  talked  about,  the  various  kinds  of  arthritis,  rheu¬ 
matism,  fibrositis,  neuritis,  sciatica,  and  lumbago,  are 

671  all  of  them,  can  you  describe  for  us  the  character 
of  the  pains  which  may  accompany  these  conditions, 

say,  with  particular  reference  to  the  severity  of  the  pain? 
A.  Well,  pain  can  be  practically  anything  from  a  very  mild 
occasional  dull  ache  on  up  through  very  severe  and  lancinat¬ 
ing  pains  that  can  keep  the  patient  awake  at  night  or  even 
wake  him  in  the  middle  of  the  night.  The  pain  can  be 
noted  in  some  conditions  only  when  the  joint  is  being  exer¬ 
cised.  In  others  it  is  severe  and  prevents  even  the  rest. 
Some  people  complain  of  even  the  bedclothes  causing  severe 
pain.  Others  say  it  is  there  but  it  is  such  a  mild  thing  that 
they  don’t  worry  particularly  about  it.  So  the  pain  is  an 
extremely  variable  thing,  and  it  runs  the  gamut  from  prac¬ 
tically  nothing  to  practically  everything. 
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Q.  Now,  Doctor,  in  your  opinion  can  Dolcin  taken  as 
directed  be  relied  upon  to  usually  or  ordinarily  relieve  com¬ 
pletely  the  pains  which  accompany  these  various  conditions 
,  that  we  have  been  talking  about? 

•  ••••«•••• 

St673  A.  In  such  cases  Dolcin  could  be  relied  upon  to 
relieve  effectively  some  of  the  minor  pains  which  we 
have  previously  discussed.  Now,  it  would  not  completely 
relieve  all  the  pain  of  all  arthritis  or  of  all  rheumatic 
j  diseases,  but  as  stated,  it  would  relieve  that  of  the  very 
[  minor  cases. 

7  Q.  And  would  that  relief  be  temporary,  in  your  opinion? 
A.  Usually.  In  some  cases  it  might  be  permanent. 

Q.  Doctor,  are  there  any  cases  in  which  the  pain  is  so 
severe  that  Dolcin  taken  as  directed,  or  even  double  that 
dosage,  would  have  practically  no  effect?  A.  That  is 
correct,  sir. 

l  7 

Q.  Doctor,  is  that  also  not  true  of  aspirin?  A.  That  is 
quite  true;  yes,  sir. 

•  ••••••••• 

684  In  stating  your  qualifications,  Dr.  Crain,  you  made 
reference  to  your  appearance  at  seminars  and  sympo¬ 
siums.  What  was  the  nature  of  your  appearance  at  these 
seminars  and  symposiums?  Did  you  mean  by  that  that  you 
gave  papers?  A.  The  one  day? 

Q.  I  think  you  referred  to  some  previous  sessions.  A. 
Three  of  them.  The  one  with  the  American  College  was  a 
paper  on  gout,  plus  a  question  and  answer  period.  The  sec¬ 
ond,  as  I  said,  was  last  year  at  the  interim  meeting  of  the 
American  Medical  Association,  and  I  was  Chairman  of  the 
Committee — I  was  Chairman  of  the  Committee  which  drew 
up  the  program  for  the  arthritis  part  of  it.  And  for  the  one 
day  this  evening — the  one  day  is  part  of  a  four-day  sympo¬ 
sium  on  Cortisone  and  ACTH,  and  my  part  of  this  is  to  dis¬ 
cuss  the  treatment  of  arthritis,  rheumatoid  arthritis  and 
ACTH. 
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I  left  out  one:  The  Medical  Society  had  a  meeting  here 
last  March,  and  I  was  also  one  of  four  people  on  that  dis¬ 
cussing  rheumatoid  arthritis. 

Q.  Xow,  these  papers  that  are  written  for  such  appear¬ 
ance,  in  your  opinion  as  an  expert,  are  they  papers  that  are 
given  particularly  careful  consideration  as  to  the 

685  medical  facts  reported?  A.  By  whom? 

Q.  By  the  author.  A.  Are  the  papers  which  are 
given  at  such  times  accurate  as  to  their  authors’  opinions, 
you  mean? 

Q.  And  the  facts  reported.  Are  they  prepared  with  par¬ 
ticular  care?  A.  Isn’t  it  a  fact  that  the  practitioners  in  the 
field  place  great  reliance  on  papers  of  that  character  which 
you  report  as  symposiums?  A.  I  assume  so. 

Q.  Do  you  yourself  place  great  reliance  on  such  papers? 
A.  Yes;  to  some  extent.  You  have  to  weigh  what  you  hear 
from  each  person  against  what  you  hear,  oftentimes,  on  the 
other  side  from  the  other  man. 

Q.  That  is,  I  take  it,  with  respect  to  opinions  expressed? 
A.  Yes. 

Q.  But  you  are  not  so  prone  to  question  facts  reported  at 
such  meetings,  are  you?  A.  Well,  again  that  depends  on 
who  is  reporting  the  facts.  I  have  seen  a  lot  of  facts  re¬ 
ported  at  medical  meetings  that  questioned. 

Q.  Well,  suppose  Dr.  Cecil  of  New  York  reported  before 
such  a  group  as  this?  A.  Well - 

686  Q.  Well,  before  we  get  it  on  the  record,  I  would 
like  to  suggest,  Doctor,  we  are  talking  about  arthritis 

and  rheumatism.  A.  If  Cecil  reported  it  I  would  give  grave 
consideration  to  it  because  of  his  excellent  work  and  his  emi¬ 
nent  ability  and  outstanding  authority.  But  I  have  seen 
a  lot  of  error,  too.  And  I  am  thinking  particularly  of  the 
work  Cecil  and  Nichols  and  Stainsby  did  with  arthritis — I 
can’t  remember  the  year  on  that.  But  they  did  the  work  and 
felt  that  they  had  got  a  specific  streptococcus  as  a  cause  of 
rheumatic  arthritis,  and  they  so  reported.  And  yet  it  has 
been  proved  since  that  it  wasn’t  a  cause.  And  so  that  is  why 
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I  say  that  when  I  hear  any  statement  I  don ’t  accept  it  as  a 
proven  fact.  And  when  other  people  hear  mine  they  prob¬ 
ably  do  the  same  thing. 

Q.  But  you  would  accept  Cecil’s  report  with  a  consider¬ 
able  degree  of  respect,  shall  we  say?  A.  Yes;  very  definitely. 

Q.  Is  he  one  of  the  outstanding  experts?  A.  Absolutely. 

Q.  Well,  are  you  acquainted  with  the  publication  that  re¬ 
ported  the  treatment  of  rheumatoid  arthritis  at  a  conference 
at  which  Dr.  Cecil  participated  and  which  was  reported  in 
the  New  York  State  Journal  of  Medicine  on  the  question 
of  treatment?  A.  When? 

687  Q.  In  1941.  A.  I  probably  have  read  it,  but  I  don’t 
remember  it.  I  mav  have  been  there,  but  I  don’t 

remember  that  specific  one.  But  I  will  say  for  the  purpose 
of  record  that  if  Cecil  reported  it  at  that  time,  yes,  I  would 
give  it  a  very  respectful  consideration,  although  I  can ’t  say 
I  am  familiar  right  this  minute  with  the  paper  you  are  refer¬ 
ring  to.  But  I  would  accept  it  as  an  authority. 

Q.  Any  report  by  him  at  that  time  as  to  the  efficacy  of 
salicylates  as  analgesics  in  the  treatment  of  rheumatoid  ar- 
(  thritis  would  be  ordinarily  accepted  by  you? 

Mr.  Callaway :  Objection.  He  is  still  trying  to  get  in  the 
background,  the  purport  of  an  article  without  bringing  it  in. 

Mr.  Markel:  I  haven’t  asked  any  question  other  than 
how  he  would  react  towards  the  report  by  Dr.  Cecil  as  to 
certain  suggested  therapy. 

Trial  Examiner  Lipscomb:  Mr.  Reporter,  will  you  read 
me  the  question,  please. 

(The  last  question  was  read  by  the  reporter.) 

Trial  Examiner  Lipscomb:  You  may  answer  the  question, 
Doctor. 

The  Witness:  With  certain  reservations,  yes. 

By  Mr.  Markel: 

Q.  What  are  those  reservations?  A.  I  would  want 

688  to  see  the  full  content  of  what  he  had  to  say  and  what 
he  was  reporting. 
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Q.  Well,  you  suggest  that  if  he  were  to  recommend  to 
you  that  salicylates  were  the  drug  best  to  use  in  the  treat¬ 
ment  of  these  diseases,  that  you  could  not  rely  on  that  state¬ 
ment  unless  he  showed  you  all  the  work  that  he  had  done. 

Mr.  Callaway:  What  is  this  trying  to  do?  Test  the  wit¬ 
ness’  qualifications?  You  are  saying  if  such-and-such.  How 
does  that  test  the  qualifications?  It  can’t  show  him  what 
Cecil  has  said,  so  how  are  you  going  to  get  anywhere  by 
these  kinds  of  insinuations  as  to  -what  Cecil  has  said,  and 
how  is  it  pertinent  to  cross  examination? 

Mr.  Markel :  Mr.  Examiner,  I  am  trying  to  establish  the 
validity  and  the  stature  of  facts  and  opinions  as  are  stated 
in  papers  given  at  these  gatherings  to  which  Dr.  Crain 
testified. 

Trial  Examiner  Lipscomb:  The  Doctor  has  stated,  how¬ 
ever,  that  he  doesn’t  recall  this  particular  one  that  you  are 
concerned  with.  The  Trial  Examiner  is  therefore  at  a  loss 
to  understand  the  relevancy  of  your  last  question. 

Mr.  Markel:  Well,  the  last  question  was  really  primarily 
calculated  to  clear  up  the  reservations.  That  was  all  I  had 
in  mind,  to  find  out  the  extent  of  the  reservations.  And  I 
incidentally  had  not  intended  to  pursue  the  subject  anyway, 
and  but  for  this  answer  I  would  not  have  asked  the  next 
question. 

689  Trial  Examiner  Lipscomb:  You  may  answer. 

The  Witness :  I  will  tie  this  up  by  saying  this :  That 
regardless  of  who  makes  a  statement  anywhere,  I  don’t  ac¬ 
cept  it  purely  as  it  is,  because  I  have  been  at  variance  on 
some  things  not  only  with  Dr.  Cecil  but  with  Dr.  Ilench  and 
with  Dr.  Pemberton  when  he  was  alive.  Very  specifically 
I  have  been  at  variance  with  Hench  about  gout,  but  he  is 
considered  our  leading  authority,  possibly  the  leading  au- 

thoritv  in  the  world  on  rheumatoid  arthritis.  But  there  are 
* 

certain  statements  he  makes  on  which  I  will  take  issue.  Now, 
that  is  neither  here  nor  there  as  to  analgesics,  but  that  ap¬ 
plies  to  some  of  the  statements  he  makes. 
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By  Mr.  Markel: 

Q.  What  is  Cecil’s  standing  in  the  field?  A.  He  was  one 
of  the  leading  authorities  in  the  country  and  the  world, 
absolutely. 

Q.  You  referred  to  an  Hench  article.  Could  you  identify 
that  for  me  again  ?  A.  What  did  I  say  about  it  ? 

Q.  The  annual  review  prepared  by  yourself.  A.  Oh,  the 
Rheumatism  Review. 

(The  witness  confers  with  Mr.  Markel.) 

Q.  Now  that  we  have  clarified  what  my  question  was  di¬ 
rected  at,  will  you  state  for  the  record  what  you  are  refer¬ 
ring  to?  A.  It  was  quoted  from  an  article  entitled 
690  Rheumatism  and  Arthritis ;  Review  of  American  and 
English  Literature  of  Recent  Years  (Ninth  Rheuma¬ 
tism  Review)”  Annals  of  Internal  Medicine,  Vol.  28, 
Nos.  1  &  2;  January  and  February,  1948  (co-author  with 
Hench,  Bauer,  others). 

Mr.  Markel:  We  will  have  this  marked  for  identification. 

Trial  Examiner  Lipscomb :  It  will  be  marked  as  Respon¬ 
dent ’s  Exhibit  No.  5  for  identification. 

(The  document  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  5  for  identification.) 

Mr.  Callaway:  May  I  see  it? 

Mr.  Markel:  Before  I  offer  it  I  will  show  it  to  Mr. 
Callaway. 

Mr.  Callaway:  I  think  I  am  entitled  to  see  it  at  the  time 
the  witness  does. 

Mr.  Markel:  I  am  just  showing  it  to  the  witness,  Mr. 
Examiner. 

Mr.  Callaw’ay:  You  can’t  keep  anything  in  secret  between 
you  and  the  witness. 

Trial  Examiner  Lipscomb :  The  Trial  Examiner  feels  that 

vou  must  show  it  to  Commission  counsel. 

•> 

Mr.  Markel:  I  may  not  even  offer  it.  I  am  prepared  of 
course  to  show  it  to  him  before  I  offer  it,  but  at  the  moment 
I  am  just  asking  the  witness  a  question. 
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Mr.  Callaway:  The  Trial  Examiner  has  ruled  that 

691  you  ought  to  show  it  to  me  before  you  show  it  to  the 
witness.  Do  you  want  to  show  it  to  me  or  do  you 

want  to  forget  it? 

Mr.  Markel:  All  I  wanted  to  do  was  to  have  the  witness 
see  this  top  part  of  it.  I  am  not  going  to  have  him  read 
the  article. 

By  Mr.  Markel: 

Q.  I  show  you  a  photostatic  copy  of  an  article  which  is 
marked  as  Respondent’s  Exhibit  5  and  ask  you  if  you  rec¬ 
ognize  that  article?  A.  The  article?  This  a  book. 

Q.  The  identical?  A.  Yes;  this  is  Annals  of  Internal 
Medicine.  That  is  the  Journal. 

Q.  That  is  the  Journal?  A.  Yes,  sir.  It  has  numerous 
articles. 

Q.  Now,  the  article  I  am  referring  to  is  an  article  in - 

A.  Probably  this — (indicating  on  document.) 

Q.  - by  Mr.  Hench. 

Mr.  Callaway:  I  object  to  that  question. 

Trial  Examiner  Lipscomb:  Just  a  moment. 

Repeat  the  question,  Mr.  Reporter,  please.  I  didn’t  follow 
the  question  and  I  don’t  know  what  the  objection  therefore 
is  for. 

(The  next  to  last  question  and  the  answer  and  the  last 
question  was  read  by  the  reporter.)  , 

692  Mr.  Callaway:  I  object  to  any  question  from  the 
counsel  to  this  witness  in  regard  to  an  article  by  Dr: 

Ilencli.  He  can’t  introduce  the  article  in  evidence.  It  has 
been  established  that  the  Doctor  has  relied  on  such  articlq 
for  any  of  his  opinions;  there  can  be  no  purpose  and  no 
relevancy  to  such  questions  or  the  answers  thereto,  and| 
therefore  the  questions  and  the  answers  along  this  line  of 
testimony,  and  particularly  the  last  couple  of  questions  are 
irrelevant,  incompetent  and  immaterial. 

Mr.  Markel:  Mr.  Examiner,  the  Doctor  has  as  part  of 
his  qualifications  particularly  stressed  by  the  question  by 
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counsel,  given  certain  emphasis  to  the  fact  that  he  has 
reviewed  and  anlyzed  literature.  I  don’t  recall  how  the 
question  was  put.  I  have  a  footnote  here  and  I  want  to  find 
out  the  extent  of  his  familiarity  with  literature,  and  one 
thing  I  am  asking  about  is  that  article. 

Trial  Examiner  Lipscomb:  You  may  ask  the  question. 

By  Mr.  Markel: 

Q.  Are  you  familiar  with  this  article?  A.  I  read  that 
article  when  it  appeared  in  1930  or  1940,  whenever  it  came 
out. 

Q.  You  read  it  then?  A.  Yes;  it  is  quite  a  lengthy  thing. 

Q.  On  the  subject  of  the  treatment  of  rheumatoid  arthri¬ 
tis?  A.  Yes,  sir. 

693  Q.  And  since  that  time  have  you  read  additional 
articles  by  Dr.  Hench  on  the  same  subject?  Have 
you  kept  abreast  with  those  articles?  A.  Now,  this  article 
isn’t  by  Hench  entirely.  He  is  one  of  ten.  Are  we  going 
to  talk  about  them  or  Hench?  This  is  the  Rheumatism  Re¬ 
view.  And  the  Rheumatism  Review  reviews  the  literature 
put  out  the  year  before.  Many  of  the  things  in  those  re¬ 
views  are  actually  quite  inaccurate,  and  this  of  course  was 
the  thing  that  I  was  the  co-author  on,  the  ninth  one.  This 
is  the  sixth.  And  this  thing  is  continually  stressed,  the  fact 
that  we  are  simply  concerned  with  current  literature  and 
are  not  trying  to  screen  it.  And  much  of  it  is  good  and 
much  of  it  is  not  too  good.  And  if  it  is  bad  it  says  so  in 
the  footnote.  But  it  is  a  review  of  the  literature. 

Yes;  I  am  familiar  with  Hench  and  his  writings. 

Q.  And  it  is  a  type  of  article  that  you  have  co-authored 
and  expect  to  do  again  when  the  next  one  comes  out?  A. 
Yes. 

Q.  On  the  basis  of  your  knowledge  of  the  literature  and  as 
an  expert  in  this  field,  are  you  able  to  tell  me  now  that  the 
treatment  and  use  of  salicylates  in  the  treatment  of  rheu¬ 
matoid  arthritis,  that  the  therapy  here  suggested  has  been 
changed  to  date? 


289 


Mr.  Callaway:  Wait  a  minute.  He  is  not  asking  for  his 
opinion.  He  says  “Has  the  treatment  for  rheumatoid 

694  arthritis  been  suggested” — referring  to  this  article — 
“been  changed.”  Now,  that  is  just  getting  into  the 

record  what  the  article  says,  and  I  object  to  it. 

Mr.  Markel:  I  am  not  asking  what  the  article  says. 

Trial  Examiner  Lipscomb:  The  objection  is  sustained. 
The  Trial  Examiner’s  ruling  is  that  you  can’t  put  indirectly 
into  the  record  what  you  can’t  put  in  directly. 

Mr.  Markel :  That  has  been  impressed  on  me  heretofore. 
Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  Back  on  the  record. 

By  Mr.  Markel: 

Q.  Well,  now,  Dr.  Crain,  since  we  cannot,  as  you  notice, 
talk  about  Dr.  Hench’s  writings,  Dr.  Cecil’s,  maybe  we  can 
talk  about  your  own.  Mr.  Callaway  has  suggested  that  I 
might  do  that.  And  I  have  reference  now  to  an  article 
entitled  “The  Modern  Treatment  of  Rheumatoid  Arthritis.” 
By  Darrell  C.  Crain,  Lawrence  H.  Kyle,  and  Martin  Rubin 
of  Georgetown  Medical  Center,  Washington,  D.  C.,  appear¬ 
ing  in  the  Post-graduate  Medicine,  Volume  8,  No.  3,  Sep¬ 
tember  19,  1950  issue,  and  commencing  on  page  228  thereof, 
and  I  will  ask  you  whether  you  are  the  first  mentioned  co¬ 
author  of  that  article?  A.  Yes,  sir. 

Q.  And  have  you  the  contents  of  this  article  quite 

695  well  in  mind,  or  would  you  want  to  refresh  your  recol¬ 
lection  on  it  at  this  time?  A.  No,  it  is  fairly  well  in 

mind. 

Q.  Now,  for  your  convenience,  I  have  a  photosatic  copy 
here — do  you  have  a  copy  before  you  now.  A.  Yes. 

Q.  I  see.  I  was  going  to  offer  my  copy  so  you  could  fol¬ 
low  me.  All  I  want  to  address  myself  to  is  on  page  232  in  the 
left-hand  column  about  two-thirds  of  the  way  down.  There 
you  discuss  the  treatments,  and  you  say  “Aspirin  to  re¬ 
lieve  pain  and  properly  administered  physical  therapy  must 
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still  be  regarded  as  the  sine  qua  non  of  treatment  in  rheu¬ 
matoid  arthritis.”  A.  That’s  me. 

Mr.  Callaway:  Since  he  is  quoting - 

Mr.  Markel:  Mr.  Examiner,  I  haven’t  asked  any  ques¬ 
tion  vet. 

Mr.  Callaway:  I  thought  you  had  finished.  Excuse  me. 

Trial  Examiner  Lipscomb:  Counsel  will  finish  his  ques¬ 
tion. 

Bv  Mr.  Markel: 

Q.  And  I  am  asking  you  now,  insofar  as  that  treatment 
includes  pain-relieving  aspects,  is  that  a  correct  statement 
of  the  prevailing  medical  opinion? 

696  Mr.  Callaway:  Just  a  minute.  I  am  wondering — 
of  course,  he  just  quoted  a  phrase  from  it  or  a  sen¬ 
tence  from  it,  and  in  reality  you  are  taking  the  thing  out  of 
context.  I  was  just  wondering — this  is  the  Doctor’s  own 
article.  Now,  this  is  one  article  I  have  no  objection  to  going 
into  evidence  if  he  wants  to  offer  it  in  evidence. 

Mr.  Markel :  Mr.  Examiner,  I  am  willing  to  read  the  whole 
sentence.  I  am  merely  interested,  however,  in  the  conclu¬ 
sion  expressed  by  the  Doctor  as  I  have  read  it. 

Trial  Examiner  Lipscomb:  Read  the  whole  sentence,  if 
you  will,  counsel. 

Mr.  Markel:  Very  well. 

By  Mr.  Markel: 

Q.  “The  4 measures  of  proved  value’  including  adequate 
local,  general,  and  mental  rest,  proper  exercises  (also  local 
and  general),  proper  nutrition  without  recourse  to  fad 
diets,  the  correction  of  body  defects,  including  transfusions 
for  anemia  and  removal  of  definitely  infected  foci,  aspirin 
to  relieve  pain,  and  properly  administered  physical  therapy 
must  still  be  regarded  as  the  sine  qua  non  of  treatment  of 
rheumatoid  arthritis.” 

Now,  that  is  a  complete  statement  of  conclusion,  Mr.  Ex¬ 
aminer,  and  I  am  pointing  my  question  to  that  portion  of  the 
different  type  of  treatment  suggested  which  concerns  itself 
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with  the  pain-relieving  aspect.  And  I  am  asking  the 

697  Doctor  whether  aspirin  to  relieve  pain  is  a  sine  qua 
non  in  the  treatment  of  arthritis  and  rheumatism,  as 

he  stated  that,  whether  that  is  the  prevailing  medical  view 
today.  A.  The  article  doesn’t  say  that  aspirin  to  relieve 
pain  was  the  sine  qua  non;  it  says  aspirin  to  relieve  pain 
was  one  of  the  general  things.  And  this  article,  written 
by  a  doctor  and  addressed  to  doctors,  does  express  the  opin¬ 
ion  which  doctors  will  have  regarding  that  particular  por¬ 
tion. 

Q.  Well,  my  understanding  of  it  as  a  lawyer  is  that  it 
seems  to  me  that  you  were  considering  aspirin  as  the  pre¬ 
ferred  analgesic  in  the  treatment  of  rheumatoid  arthritis. 
A.  No.  That  is  the  thing  that  it  is  meant  to  imply,  that  it  is 
the  preferred  thing  in  most  cases. 

Q.  Very  well.  In  referring  to  the  pathology,  you  said 
that  there  were  distinct  pathologies  in  the  various  forms  of 
arthritis  and  rheumatism.  How  are  those  pathologies  re¬ 
vealed  symptomatically?  A.  You  can’t  always  exactly 
learn  symptoms  with  pathology,  which  is  one  of  the  unfor¬ 
tunate  things;  sometimes  and  most  usually  you  can,  but  not 
always.  For  instance,  in  osteoarthritis,  it  isn’t  unusual  at 
all  to  have  rather  marked  pathological  changes  with 
degeneration  of  cartilage  and  large  osteophytic  spurs 
and  still  not  have  symptoms  of  any  type.  I  simply  said  that 
it  is  sometimes  possible  to  have  rather  extensive  path- 

698  ological  changes  as,  for  instance,  in  osteoarthritis, 
and  no  symptoms  at  all. 

Q.  Not  even  pain?  A.  Occasionally.  We  have  seen 
X-rays  that  showed  rather  pronounced  changes,  and  the 
patient  never  had  any  symptoms  at  all. 

Q.  He  had  no  idea  he  had  arthritis?  A.  That  is  correct. 
It  is  quite  possible  and  happens  very  frequently. 

Q.  Now,  are  these  distinct  pathologies  you  referred  to, 
when  they  are  revealed  by  symptoms,  are  they  distinguish¬ 
able  on  the  basis  of  symptoms  observable  by  the  lay  person? 

Mr.  Callaway:  I  don’t  understand  that  question. 
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The  Witness:  I  am  not  sure  I  follow  you,  either. 

Trial  Examiner  Lipscomb :  Mr.  Reporter,  do  you  have  the 
question,  and  if  so,  will  you  read  it  please? 

(The  question  was  read  by  the  reporter.) 

Trial  Examiner  Lipscomb:  Do  you  understand  the  ques¬ 
tion,  Doctor? 

The  Witness:  Do  you  mean — you  say,  is  the  pathology 
distinguishable  from  symptoms  to  the  lay  person? 

Mr.  Markel :  Let  me  put  it  a  different  way. 

By  Mr.  Markel: 

Q.  People  have  come  to  you  many  times  and  have  said 
they  have  arthritis  or  they  have  rheumatism.  How 

699  do  they  come  to  that  conclusion?  A.  Usually  because 
there  are  certain  symptoms  which  are  present  in 

them. 

Q.  What  are  those  symptoms,  usually?  A.  The  most  com¬ 
mon  symptoms  are  stiffness,  pain,  swelling,  limitation  of 
motion.  Does  that  answer  it? 

Q.  Do  you  know  the  formula  for  calcium  succinate,  the 
chemical  formula?  A.  No,  sir. 

Q.  You  do  not?  A.  No,  sir. 

Q.  Do  you  know  the  physical  action  of  calcium  succinate? 
A.  The  physical  action  of  succinate  are  somewhat  a  matter 
of  dispute. 

Q.  Are  you  basing  that  statement  on  certain  literature 
with  which  you  are  acquainted?  A.  On  literature,  yes. 
You  say,  am  I  aware  of  the  physiological  action.  I  say  that 
there  are  no  accepted  standard  physiological  actions. 

Q.  What  do  you  mean  by  accepted  standards?  A.  Well, 
accepted  results.  But  I  think  that  the  usual  physiological 
action  of  calcium  succinate  administered  by  mouth  is  zero. 
In  certain  doses;  again,  it  depends  on  the  doses. 

Mr.  Markel :  May  we  have  that  question  answered  again  ? 
That  didn’t  mean  anything. 

700  Mr.  Callaw’ay:  It  certainly  does  mean  something. 

Mr.  Markel:  The  Doctor  says - 
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Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Strike  the  last  answer.  You  can  ask  the  question  again. 

The  Witness:  To  the  best  of  my  knowledge  the  usual 
physiological  effect  of  small  doses  of  calcium  succinate  ad¬ 
ministered  by  mouth  is  zero.  In  other  words,  there  is  no 
physiological  effect. 

By  Mr.  Markel: 

Q.  And  on  what  do  you  base  that  statement?  A.  I  can’t 
think  of  his  name  now.  Simply  wrote  it  showed  that  it  was 
decomposed  before  it  even  got  it.  I  can’t  tell  you  the  au¬ 
thority  on  it.  But  it  has  been  written  and  it  is  broken  down 
before  it  is  absorbed. 

Q.  And  doesn’t  succinate  play  a  catalytic  role  in  the  tissue 
oxidation?  A.  There  have  been  certain  experiments  which 
would  indicate  it  did  in  the  isolated  tissue,  in  tissue  isolated 
from  the  human  body. 

Q.  Is  it  not  a  substance  of  the  Krebs  streak  action  cycle 
in  tissue  oxidation?  A.  Yes;  I  think  it  is. 

701  Q.  Do  you  know  Dr.  St.  Gyorgi?  A.  I  know  of  his 
work,  but  I  don’t  know  him  personally. 

Q.  What  field  does  he  work  in?  A.  Pathologic  physiology. 

Q.  Do  you  know  whether  he  has  ever  published  on  this 
particular  subject?  A.  I  believe  he  has. 

Q.  Do  you  know  that  he  got  the  Nobel  Prize  for  work 
on  this  subject?  A.  No;  I  don’t  know  that. 

Q.  You  don’t  know  it.  You  said  that  you  had  done  some 
work  with  Dolcin  as  such?  A.  That  is  correct. 

Q.  When  did  you  do  that  work?  A.  1948  or  1949.  I 
think  it  was  the  latter  part  of  1948  and  the  first  part  of  1949. 

Q.  And  when  did  you  do  the  work  that  is  about  to  be 
published,  according  to  the  footnote  in  your  article,  Foot¬ 
note  31?  When  did  you  do  that  work?  A.  That  is  the  one. 

Q.  And  that  was  with  Dolcin  tablets  particularly?  A. 
That  is  correct,  sir. 

Q.  And  also  with  Undrin  tablets?  A.  Yes. 
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Mr.  Markel :  Mr.  Examiner,  the  reason  I  asked  that 

702  question  is  because  in  the  article  have  been  dis¬ 
cussing  that  was  mentioned  and  in  part  at  least  was 

confused  with  Dolcin,  and  I  want  to  make  sure  about  that. 

By  Mr.  Markel: 

Q.  When  in  1948  ?  A.  Between  August,  1948  and  August, 
1949. 

Q.  And  isn’t  the  publication  of  this  article  away  over¬ 
due? 

Mr.  Callaway:  Objection.  What  difference  does  it  make? 
What  bearing  has  that  got  on  it?  He  didn’t  have  to  publish 
anything  about  it  at  all  if  he  didn’t  want  to. 

Trial  Examiner  Lipscomb :  He  may  answer  the  question. 
The  Witness :  Not  necessarily.  Some  of  the  articles  in  the 
Annals  of  American  Medicine  are  already  two  years  behind. 

By  Mr.  Markel: 

Q.  Have  you  submitted  it  for  publication?  A.  Yes,  sir. 
Q.  When  did  you  submit  it  ?  A.  It  was  submitted  a 
couple  of  months  ago,  about  three  months  ago. 

Q.  Why  did  you  delay  submitting  it  until  two  months  ago? 
A.  What  difference  does  that  make  for  this  record? 

Mr.  Callaway:  I  object  to  the  question. 

Mr.  Markel:  I  am  entitled  to  an  answer  to  that  ques¬ 
tion. 

703  Trial  Examiner  Lipscomb:  What  was  the  answer 
given?  I  didn’t  hear  him. 

The  Witness:  The  Witness  asked  him  what  difference  it 
made  to  him. 

Mr.  Markel :  He  answered  it  by  asking  a  question. 

The  Witness :  Is  that  impertinent?  I  am  sorry. 

Trial  Examiner  Lipscomb :  Yes ;  that  is  improper,  Doctor. 
The  Witness :  I  am  sorry,  sir ;  I  apologize. 

Trial  Examiner  Lipscomb:  You  may  answer  the  question. 
The  Witness:  The  work  was  done  in  cooperation  with 
the  Food  and  Drug  Administration,  and  the  publication  of 
it  was  withheld  until  all  the  data  could  be  examined,  and 
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was  then  assembled  with  the  other  article  by  Mr.  Tillis  who 
did  the  similar  work. 

By  Mr.  Markel: 

Q.  Did  you  collaborate  with  Dr.  Tillis?  A.  Not  doing 
the  work,  no. 

Q.  Did  you  work  about  the  same  time  ?  A.  That  was  the 
same  time,  which  was  after  ours,  and  that  was  one  of  the 
main  things  that  held  up  the  publication.  We  wushed  to 
submit  them  together  for  publication,  and  through  some 
delay  at  the  hospital  where  Dr.  Tillis  'worked,  his  wasn’t 
ready  when  ours  was.  And  ours  was  ready  six  or  eight 
months  before  it  was  actually  finally  submitted. 

704  Q.  Have  you  worked  with  anyone  else  on  this  gen¬ 
eral  problem?  A.  Only  with  the  other  physicians 
who  work  under  me  at  the  clinic  at  Georgetown. 

Q.  I  mean,  on  any  other  studies.  A.  Have  I  done  what? 

Q.  In  connection  with  any  other  studies  other  than  Dr. 
Tillis’  and  yours  and  this  study  referred  to  in  this  article. 

Mr.  Callaway:  You  mean  about  Dolcin? 

Mr.  Markel:  Yes. 

The  Witness:  Have  I  done  any  other  work? 

By  Mr.  Markel: 

Q.  Yes.  No. 

Q.  Do  you  know  of  any  other  studies  ?  A.  The  only  other 
studies - 

Mr.  Callaway:  Wait  a  minute. 

Mr.  Markel :  That  was  just  a  sort  of  a  winding  up  ques¬ 
tion  to  drop  the  subject.  But  I  would  like  to  have  an  answer 
to  that  last  question. 

The  Witness :  If  I  am  familiar  with  any  other  work  done 
on  Dolcin? 

Mr.  Callaway:  He  has  withdrawn  that. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 
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Trial  Examiner  Lipscomb:  On  the  record. 

705  Objection  sustained.  Answer  the  question. 

The  Witness :  You  asked  if  I  was  familiar  with  any 
other  studies  that  had  been  made  with  Dolcin? 

By  Mr.  Markel: 

Q.  Yes.  A.  I  am  familiar  with  the  fact  that  Dr.  Sues 
used  Dolcin  in  some  of  the  cases  that  he  tried  there  for 
years. 

Q.  You  mean  Dr.  Sues?  A.  Yes,  sir. 

Q.  Are  you  alluding  to  the  article  published  in  the  Ohio 
State  Medical  Journal?  A.  I  am. 

Q.  Any  others?  A.  No;  I  am  not  familiar  with  others. 
Trial  Examiner  Lipscomb:  We  will  have  a  five  minute 
recess. 

(A  short  recess  was  taken.) 

Trial  Examiner  Lipscomb:  The  hearing  will  come  to 
order. 

Mr.  Markel:  No  further  questions. 

Redirect  Examination 
By  Mr.  Callaway: 

Q.  Doctor,  Mr.  Markel,  counsel  for  respondent,  asked  you 
particularly  about  the  statement,  among  other  things,  in 
your  article  to  which  you  referred — and  he  put  par- 

706  ticular  emphasis  on  the  phrase  “aspirin  to  relieve 
pain.”  Is  there  any  further  explanation  you  would 

desire  to  make  as  to  that,  as  to  the  meaning  of  that  state¬ 
ment?  A.  The  article  is  addressed  to  physicians  who  will, 
I  hope,  understand  that  the  statement  “aspirin  to  relieve 
pain”  means  in  such  degree  as  is  indicated  and  when  neces¬ 
sary  in  this  specific  form  being  treated. 

Q.  And  for  whatever  degree  of  analgesia  it  will  provide 
in  the  individual  case?  A.  I  think  that  is  correct.  This 
article  of  course  deals  only  with  rheumatoid  arthritis;  it 
isn’t  dealing  with  any  other  form  of  rheumatism. 

Mr.  Callaway :  I  have  no  further  questions  of  the  Doctor. 
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Recross  Examination 
By  Mr.  Market: 

Q.  Well,  Doctor,  what  do  you  consider  the  more  severe 
cases  of  arthritis?  Rheumatoid?  Is  that  severe  as  dis¬ 
tinguished  from  minor,  just  to  give  the  relationship  between 
severe  and  minor  that  you  used  earlier?  A.  Yes;  many 
cases  of  rheumatoid  arthritis  are  very  severe.  The  severity 
varies  with  the  disease.  Some  cases  of  rheumatoid  arthritis"1; 
are  mild  and  some  are  quite  severe.  — * 

Q.  Now,  have  you  had  occasion  to  prescribe  for  the  treat¬ 
ment  of  rheumatoid  arthritis?  A.  Yes. 

707  Q.  And  of  severe  cases?  A.  Yes,  sir. 

Q.  Have  you  prescribed  salicylates?  A.  Yes,  sir. 
«••»•••••# 

Mr.  Callaway:  It  is  agreed  and  stipulated  that  the  price 
of  Bayer  Aspirin  is  at  present  59  cents  for  a  hundred  five- 
grain  tablets,  that  there  are  many  other  brands  of  aspirin, 
and  many  of  them  are  relatively  cheaper  than  Bayer 
Aspirin,  and  that  this  price  stated  above  has  been  the  ap¬ 
proximate  price  during  the  whole  period  shortly  prior 

708  to  the  issuance  of  the  complaint  and  since  then. 

Is  that  correct  ? 

Mr.  Markel:  I  am  perfectly  willing  to  accept  counsel’s 
statement  as  to  the  price.  It  is  in  line  with  my  remote  ex¬ 
perience.  I  just  wish  to  state  for  the  record  as  a  matter  of 
precaution  that  my  agreeing  with  any  inference  or  sugges¬ 
tion  that  aspirin  and  Dolcin  tablets  are  properly  compared. 
That  is  one  of  the  issues  we  are  litigating  here,  and  I  don’t 
want  this  stipulation  to  be  in  any  sense  construed  that  I 
agree  that  there  is  a  proper  basis  for  comparison. 

•  ••••••••• 

713  Dr.  Shepard  Shapiro 

was  thereupon  called  as  a  witness  for  the  Commission  and, 
having  been  first  duly  sworn,  testified  as  follows: 
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Direct  Examination 

By  Mr.  Callaway: 

\  Q.  Doctor,  are  you  a  practicing  physician?  A.  Yes.  I 
am  IWn^ed  to  practice  medicine  in  the  State  of  New  York. 
Q.  You  are  being  o  £f er  e<Tli  e  re"  asTan ~expe rf  withe s s~arid‘ 


part  of  the  qualifications  of  an  expert  have  a  hearing  on 
the  weight  to  be  given  his  testimony.  Therefore,  I  want  to 
ask  you  something  about  your  qualifications. 

From  where  and  when  did  you  receive  your  M.D.  Degree? 
A.  I  received  an  M.  D.  Degree  in  1919  from  New  York 
University. 

Q.  What  hospital  appointments  have  you  had  since 

714  graduation  from  Medical  School?  A.  Following  this, 
I  spent  the  next  six  years  at  Montefiore  Hospital  for 

Chronic  Diseases,  first  as  house  officer  and  later  as  research 
assistant  in  the  experimental  laboratory,  directed  by  Dr. 
David  Marine. 

Following  this,  during  the  last  two  years  of  my  stay  there, 
I  was  both  research  assistant  and  also  adjunct  on  the  clinical 
service.  During  that  period  I  made  a  special  study  of  dis¬ 
eases  of  the  blood  vessels,  an  experimental  study,  which 
was  later  published  in  the  Journal  of  Experimental  Medi¬ 
cine,  which  is  the  organ  of  the  Rockefeller  Foundation. 

Q.  What  period  of  time  did  that  cover,  Doctor?  A.  That 
covered  up  to  1925  or  ’26. 

Q.  Yes.  A.  Following  this  I  was  invited  to  join  the  staff 

of  the  Hospital  for  Joint  Diseases,  where  I - 

Q.  That  is  in  New  York  City?  A.  That  is  in  New  York 
City.  I  was  on  the  staff  there  until  1940  or  ’41,  I  am  not 
certain. 

Q.  In  regard  to  that  work  there  at  the  Hospital  for  Joint 
Diseases,  were  there  arthritic  patients  in  that  hospital? 
A.  Yes.  As  the  name  of  the  hospital  indicates,  the  major 
portion  of  the  hospital  population,  including  the  out-patient 
department,  were  patients  with  diseases  of  the  joints. 

715  All  right,  now.  Go  on.  A.  During  that  period,  in 
the  1930 ’s,  I  became  acquainted  with  Professor  Karl 
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Paul  Link,  who  is  a  biochemist  at  the  University  of  Wis¬ 
consin.  Professor  Link  was  engaged  in  a  study  of  the  hem¬ 
orrhagic  sweet  clover  diseases  of  cattle,  and  I  had  an  op¬ 
portunity  to  follow  these  studies,  and  it  became  apparent 
to  those  of  us  who  knew  about  the  work  that  if  the  cause  of 
the  disease  could  be  found  and  it  could  be  properly  har¬ 
nessed,  then  it  might  be  used  in  medicine  as  a  substance 
to  counteract  thrombatic  disorders. 

This  came  to  fruition  in  about  1940,  when  Porfessor  Link 
and  his  students  isolated  the  causative  agent  of  the  hemorr¬ 
hagic  disease,  which  is  known  generally  as  dicumarol,  and 
whose  technical  designation  is  3,3’-methyLnebis-(4-hydroxy- 
coumarin. 

Since  I  was  acquainted  with  the  work,  I  was  selected  as 
one  of  the  clinicians  to  investigate  the  possibility  of  this 
material  as  a  therapeutic  agent  in  medicine. 

As  part  of  this  work,  because  it  is  a  very  potent  agent,  and 
since  it  may  be  very  dangerous  if  not  properly  controlled, 
it  became  necessary  to  develop  a  test  to  determine  the  effect 
of  this  drug  upon  the  blood  in  the  body. 

The  drug  has  a  selective  action  upon  the  activity  of  a 
component  of  plasma  known  as  prothrombin,  and  this  activ- 
itv  is  determined  bv  a  test  known  as  estimation  of 
716  the  prothrombin  time. 

The  available  method  seemed  to  us  to  be  lacking 
somewhat  in  sensitivity  and  reliability,  so  one  of  the  studies 
which  I  had  to  make,  which  I  made,  was  to  improve  the  test. 
This  was  published  by  me  in  1941 — 1941  or  1942,  I  am  not 
sure — and  the  procedure  is  now  used  in  many  of  the  leading 
laboratories  in  the  world,  and  is  known  as  the  Link-Shapiro 
modification  of  the  quick,  1-stage  test. 

Q.  That  has  to  do  with  the  test  in  regard  to  prothrombin 
time;  is  that  right?  A.  That  is  a  test  for  estimation  of  the 
prothrombin  time.  As  part  of  this  work,  it  became  neces¬ 
sary  also  to  study  the  effect  of  other  drugs  upon  blood  co¬ 
agulation  as  expressed  by  alterations  in  the  prothrombic 
time. 
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Q.  Since  you  have  started  talking  about  prothroinic  time, 
this  would  be  just  as  good  a  time  as  any  to  get  you  to  tell 
us  what  is  prothrombin,  and  what  is  meant  by  prothrombin 
time?  A.  Prothrombin  is  a  normal  constituent  of  the  blood 
plasma.  It  is  a  protein  which  is  produced  solely  by  the 
liver.  When  blood  is  shed,  it  undergoes  something.  As  a 
consequence  there  is  a  change  in  the  physical  character  of 
the  blood  from  a  fluid  to  the  solid,  or  gelatinous  state.  This 
is  produced  by  a  conversion  of  a  protein  which  is  in  the 
blood,  known  as  fibrinogen,  into  an  insoluble  gela- 

717  tinous  mass  known  as  fibrin.  Fibrinogen  is  converted 
into  fibrin  by  action  of  a  ferment  known  as  thrombin. 

Obviously,  thrombin  and  fibrinogen  could  not  co-exist  in 
the  plasma,  for  that  would  be  incompatible  with  life.  Hence, 
Nature  has  provided  that  thrombin  exist  in  the  form  of  a 
precursor,  which  is  prothrombin.  When  blood  clots,  proth¬ 
rombin,  which  is  the  normal  constituent  of  plasma,  is  con¬ 
verted  into  the  active  ferment,  thrombin,  by  the  action  of 
a  tissue  factor  known  as  thromboplastin,  which  acts  in  the 
presence  of  ionic  calcium,  which  is  also  abundant  in  the 
blood. 

So  that  in  determining  the  activity  of  prothrombin,  we 
add  a  known  excess  of  the  other  factors,  the  other  compon¬ 
ents  of  the  coagulation  mechanism,  that  is,  thromboplastin, 
the  fibrinogen  is  present  in  the  plasma,  and  the  ionic  calcium 
is  also  augmented,  and  the  time  required  for  the  clot  to  form 
is  therefore  an  expression  of  the  activity  of  the  unknown, 
which  is  prothrombin. 

Q.  Let’s  see  if  I  understand  you  now.  Just  putting  it  in 
layman’s  language,  prothrombin  time  is  the  length  of  time 

that  it  takes  for  a  blood  clot  to  form -  A.  Under  these 

standardized  conditions. 

Q.  I  see.  You  then,  as  I  understand  from  what  you  have 
said,  were  led  to  a  study  of  prothrombin  and  pro- 

718  thrombin  time?  A.  Yes. 

Q.  That  was  in  connection  with  your  study  of 
dicumarol?  A.  Yes,  sir. 
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Q.  Then  did  you  study  the  effects  of  any  other  drugs  on 
prothrombin  and  prothrombin  time?  A.  Yes,  sir.  As  a 
part  of  my  work,  I  was  requested  to  study  the  effect  of  many 
commonly  used  drugs  upon  prothrombin  time. 

Q.  Did  those  drugs  include  salicylates?  A.  Salicylates 
were,  in  fact,  the  first  that  we  studied,  due  to  the  fact  that 
theoretically  salicylic  acid  is  believed  to  be  a  distintegra- 
tion  product  of  dicumarol  in  the  body. 

Q.  Let’s  go  back  a  little  back,  Doctor;  you  began  the 
study  in  regard  to  dicumarol  and  prothrombin  and  pro¬ 
thrombin  time  about  the  year  1941  and  1942,  as  I  have 
understood  it?  A.  1940,  1941. 

Q.  I  believe  you  said  that  you  had  an  internship  and 
residency  at  the  Montefiore  Hospital?  A.  That’s  right. 

Q.  And  then  you  were  on  the  research  staff  of  the  Skiff 
Research  Laboratory  from  1921  to  1926?  A.  That’s  right. 

Q.  Then  you  were  at  the  Hospital  for  Joint  Diseases 
from  1926  to  1941,  here  in  New  York  City.  A.  Yes, 
sir. 

719  Did  you  work  there — I  probably  have  asked  you 
this  before,  but  let  me  see  if  I  can  get  it  clear  in  my 
own  mind — did  your  work  there  at  the  Hospital  for  Joint 
Diseases  have  to  do  to  any  considerable  extent  with  people 
suffering  from  various  types  of  arthritis?  A.  Yes. 

Q.  Then  from  1941,  that  was  when  you  went  to  Goldwater 
Memorial  Hospital;  is  that  right?  A.  No. 

Q.  All  right ;  tell  us  about  that.  A.  Goldwater  Memorial 
Hospital  was  opened  in  1938,  and  I  was  invited  to  join  the 
New  York  University  Division  when  they  established  the 
service. 

I  have  been  associated  with  that  institution  ever  since, 
and  I  have  a  research  laboratory  under  the  sponsorship 
of  New  York  University  located  at  Goldwater  Memorial 
Hospital. 

Q.  I  see.  Now,  Doctor,  have  you  had  any  medical  col¬ 
lege  appointments  since  graduation  from  medical  school? 
A.  I  am  Assistant  Professor  of  Clinical  Medicine  at  New 
York  University,  College  of  Medicine. 
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Q.  And  that  is  your  present  position  with  the  New  York 
University,  College  of  Medicine?  A.  Yes,  sir. 

Q.  How  long  have  you  held  that  position,  Doctor?  A. 
That  has  been  about,  I  think  I  w’as  made  Assistant 

720  Professor  about  five  or  six  years  ago.  Prior  to  that 
I  was  instructor. 

Q.  Doctor,  do  you  participate  in  and  direct  any  clinics? 
A.  Yes.  I  am  visiting  physician  at  the  Goldwater  Memorial 
Hospital;  visiting  physician  at  the  Lincoln  Hospital;  and 
Assistant  Visiting  Physician  at  the  University  Hospital. 

My  clinical  work  was  done  alternately  at  one  of  these 
institutions  or  the  other. 

Q.  What  about  participation  in  seminars  and  sympo¬ 
siums;  have  you  done  that?  'A.  I  lecture  very  frequently 
not  only  in  this  city  but  I  have  also  lectured  in  many  other 
cities  in  the  country  from  the  Atlantic  to  the  Pacific  Coast. 

I  participate  and  have  participated  in  many  seminars  of 
both  local  and  national  scope. 

I  am  a  member  of  societies  that  have  meetings  which 
are  both  local  and  national. 

Q.  Now,  Doctor,  at  your  present  hospitals  with  which  you 
are  affiliated,  do  you  see  and  treat  persons  afflicted  with 
various  forms  of  arthritis?  A.  Yes.  The  average  popula¬ 
tion  at  the  Goldwater  Memorial  Hospital,  our  average 
population  of  patients  with  diseases  of  the  joints,  various 
types  of  arthritis,  averages  bet-ween  70  and  90  at  all  times. 

Q.  In  your  -work  as  Assistant  Professor  of  Clinical 

721  Medicine,  at  the  New  York  University  College  of 
Medicine,  do  you  instruct  medical  students?  A.  Yes. 

I  instruct — up  until  recently,  I  had  classes  both  in  under¬ 
graduate  and  post-graduate  school.  This  year  I  have  not 
indulged  in  any  organized  teaching  due  to  the  fact  that  so 
much  of  my  time  has  been  consumed  in  the  other  work. 
I  haven’t  been  free  to  conduct  the  classes.  But  I  do  give 
lectures  to  post-graduate  students. 

Q.  That  means  lectures  to  doctors,  doesn’t  it?  A.  Yes, 
sir. 
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Q.  Now,  Doctor,  are  you  a  member  of  any  scientific  or 
medical  society?  A.  Yes.  I  am  a  member  of  the  Alpha 
Omega  Alpha,  Sigma  Psi,  Society  for  Experimental 
Biology  and  Medicine,  the  Harvey  Society,  the  American 
Medical  Association  and  its  constituent  societies,  the  New 
York  Academy  of  Medicine,  the  American  Society  of 
Clinical  Pathologists,  the  American  Society  for  the  Study 
of  Arteriosclerosis,  the  Society  for  the  Study  of  Blood, 
the  New  York  Pathological  Society,  and  probably  several 
others  that  just  don’t  occur  to  me. 

Q.  The  New  York  Academy  of  Sciences?  A.  The  New 
York  Academy  of  Sciences. 

Q.  What  about  the  American  Society  for  Clinical 
Pathology?  A.  I  mentioned  that. 

Q.  That’s  right,  you  did.  Did  you  mention  the 

722  Society  for  the  Study  of  Experimental  Biology  and 
Medicine?  A.  Yes,  I  mentioned  that. 

Q.  And  the  American  Association  for  the  Advancement 
of  Science?  A.  I  didn’t  mention  that.  I  am  a  Fellow  of 
the  American  Association  for  the  Advancement  of  Science. 

Q.  From  what  I  have  understood  you  to  say,  in  all  of 
these  hospitals  with  which  you  have  been  affiliated,  you 
have  been  constantly  seeing  patients  afflicted  with  various 
types  of  arthritis?  A.  Yes. 

Q.  And  do  you  also  treat  such  patients  in  your  private 
practice?  A.  Yes. 

Q.  Doctor,  have  you  written  and  had  published  any 
scientific  papers?  A.  I  have  published  in  the  neighbor¬ 
hood  of  50  or  75  scientific  papers  on  both  clinical  and  ex¬ 
perimental  subjects. 

#••••••••• 

723  Q.  Doctor,  I  show  you  a  list  here  of  four  type¬ 
written  pages  marked  as  Commission’s  Exhibit  45 

for  identification,  and  I  want  to  ask  you  if  that  is  a  list 
of  your  published  scientific  papers  (handing  to  witness)? 
A.  Yes. 
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Q.  Each  one  of  those,  I  believe,  gives  the  date  of  the 
publication,  and  also  the  journal  in  which  it  was  published ; 
is  that  correct?  A.  Yes. 

724  Mr.  Callaway:  I  offer  that  in  evidence. 

Trial  Examiner  Lipscomb:  There  being  no  objec¬ 
tion,  the  instrument  is  received  in  evidence  as  Commission’s 
Exhibit  No.  45. 

(The  paper  referred  to,  heretofore  marked  Commission’s 
Exhibit  45  for  Identification,  was  received  in  evidence.) 

By  Mr.  Callaway: 

Q.  Doctor,  do  I  understand  from  what  you  have  said 
that  a  large  portion  of  your  medical  life  has  been  spent  in 
the  study  of  rheumatic  and  arthritic  conditions?  A.  Yes. 

Q.  Do  I  also  understand  that  a  part  of  your  medical  life 
has  also  been  spent  in  the  study  of  blood  coagulation  and 
the  effect  of  various  drugs  on  the  coagulability  of  the  blood  ? 
A.  Yes,  sir. 

Q.  Doctor,  in  your  private  practice  and  at  the  hospitals 
with  which  you  are  affiliated,  and  at  the  various  clinics 
which  you  attend,  have  you  seen  and  treated  many  patients 
suffering  from  osteoarthritis,  rheumatoid  arthritis,  infec¬ 
tious  arthritis,  rheumatic  fever,  and  other  rheumatic  dis¬ 
eases  including  myositis,  fibrositis,  lumbago,  bursitis, 
neuritis,  and  sciatica?  A.  Yes,  sir. 

725  Q.  Have  you  also,  in  your  private  practice  and  in 
your  hospital  connections,  and  in  your  clinics  which 

you  have  attended,  followed  the  course  of  these  various 
diseases  and  disorders,  including  their  complications?  A. 
Yes,  sir. 

Q.  And  have  you  had  occasion  to  conduct  studies  and  re¬ 
search,  clinical,  that  is,  with  human  patients  in  the  field 
of  rheumatic  and  arthritic  conditions?  A.  Yes,  sir. 

Q.  Doctor,  have  you  had  any  experience  in  the  treating 
of  patients  suffering  from  arthritic  conditions  with  Dolcin? 
A.  Yes,  sir. 

Q.  You  have  told  us,  Doctor,  what  prothrombin  is,  and 
something  of  its  importance  to  the  human  body;  and  you 
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have  explained  to  us  what  the  word  “prothrombin  time” 
means. 

Have  you  had  occasion  to  investigate  the  effect  of  aspirin 
and  other  salicylates  on  prothrombin  time  of  the  blood? 
A.  Yes,  sir. 

Q.  Can  you  tell  us  something  of  the  extent  of  your  re¬ 
search  along  this  line  further  than  you  have  already  told 
us?  A.  One  of  the  hazards  of  salicylate  medication  is  its 
effect  upon  the  vascular  system,  including  the  coagu- 

726  lation  mechanism. 

Q.  Let’s  get  this  straight  to  start  out  with:  aspirin 
is  a  salicylate;  is  it?  A.  Aspirin  is  a  salicylate. 

Q.  All  right.  Continue,  please.  A.  During  the  course 
of  these  diseases,  at  times,  hemorragic  manifestations  arise, 
and  the  clinician  is  at  a  loss  to  determine  if  it  is  wholly 
a  consequence  of  the  disease  process,  or  if  the  medication 
contributes  to  the  development  of  these  complications. 

These  complications  are  sometimes  of  very  mild  nature, 
and  on  other  occasions  they  may  prove  disastrous  to 
patients. 

In  the  course  of  our  studies,  we  were  able  to  show  that 
salicylates  not  only  affect  the  coagulation  mechanism,  as 
indicated  by  prolongation  of  the  prothrombin  time,  but  that 
they  might  also  influence  the  integrity  of  the  walls  of  the 
vascular  tree,  particularly  the  capillaries.  ^ 

Q.  That  is  the  blood  vessels  where  they  end?  A.  Yes. 
The  terminal  blood  vessels. 

Q.  Go  on,  Doctor.  A.  We  made  the  following  observa¬ 
tion  :  If  a  dose  of  dicumarol — I  will  say  a  dose  of  dicumarol 
■was  given  to  a  patient,  and  the  prothrombin  time  prolonged 
to  a  certain  extent,  then,  after  the  patient  recovered  com¬ 
pletely  from  this,  a  smaller  dose  of  dicumarol  was  given 
to  determine  its  effect  upon  the  prothrombin  time; 

727  and  it  proved  to  be  considerably  less  than  the  initial. 

Following  this,  at  a  subsequent  date,  the  smaller 
dose  of  dicumarol  was  given,  and  added  to  it  a  dose  of  sal¬ 
icylate,  aspirin,  in  fact,  was  used.  The  combined  effort  of 
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the  small  dose  of  dicumarol  plus  the  effect  of  the  aspirin  was 
significantly  in  excess  of  the  effect  of  the  large  dose  of 
dicumarol. 

Subsequent  studies  showed  that  in  instances  in  which 
such  therapy  was  given  over  a  continued  period  of  time - 

Q.  You  are  talking  about  aspirin  therapy?  A.  Aspirin 
plus  dicumarol. 

Q.  Continue,  please.  A.  Over  a  continued  period  of  time, 
that  the  tendency  to  hemorrhage  was  markedly  increased, 
despite  the  fact  that  the  prothrombin  time  was  not  extended 
to  a  point  at  which  hemorrhage  would  be  expeced  to  occur. 

In  other  words,  in  these  experiments  it  was  indicated 
that  the  salicylate  not  only  augmented  the  dicumarol  effect 
upon  the  prothrombin  time,  but  also  influenced  the  capillary 
wall  so  that  hemorrhagic  manifestations  appeared. 

This  has  since  been  extended  in  rheumatic  diseases — the 
study,  I  mean,  and  its  effect  on  rheumatic  diseases — and  it 
has  been  found  that  salicylates  in  the  presence  of  a  fever 
may  precipitate  hemorrhage  of  very  marked  extent. 
**#**#•••* 

728  Q.  Let’s  go  back  a  minute,  Doctor.  In  connection 
with  your  work  with  the  effect  of  salicylates  on  pro¬ 
thrombin  content  of  the  blood,  and  extension,  lengthen¬ 
ing  of  the  prothrombin  time,  I  notice  here  a  number  of 
articles  which  you  have  had  published  in  this  list,  Com¬ 
mission’s  Exhibit  45.  For  instance,  the  article  numbered 
14,  which  is  entitled  “The  prothrombinemia  effect  of  salicy¬ 
late  in  man.”  Was  that  the  result  of  some  of  these  studies 

that  you  are  talking  about?  A.  Yes,  sir. 

729  Q.  Now  then,  I  also  notice  Article  No.  17,  headed 
“The  Effect  of  Synthetic  Vitamin  K  on  Prothrom¬ 
binemia  Induced  by  Salicylate  in  Man.”  Is  that  article  on 
the  work  that  you  have  been  talking  about?  A.  Yes,  sir. 

Q.  Then  1  notice  here,  for  instance,  the  article  No.  36, 
entitled  “Correlation  Between  Salicylate  Doses  and  Plasma 
Level,  and  the  Prothrombin  Content  of  the  Blood.”  Is  that 
another  article  about  this  work  which  you  are  talking  about? 
A.  Yes,  sir. 
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Mr.  Callaway:  I  will  say  this,  your  Honor:  I  did  not 
intend  to  ask  the  Doctor  to  testify  about  any  particular 
experiments.  I  am  merely  seeking  his  opinion  on  these 
matters,  and  I  do  not  want  Mr.  Markel  to  understand  us  as 
offering  evidence  of  specific  experiments. 

What  he  has  said,  as  I  understand  it,  are  the  conclusions 
which  you  have  reached  from  the  work  which  you  have  done, 
among  other  things;  is  that  correct? 

The  Witness:  Yes,  sir. 

By  Mr.  Callaway: 

Q.  Now,  Doctor,  let’s  just  kind  of  recapitulate  a  little 
bit.  What,  in  your  opinion,  is  the  effect  of  aspirin  and 
other  salicylates  on  the  prothrombin  time  of  the  blood?  A. 
It  prolongs  the  prothrombin  time. 

Q.  What  is  the  significance  of  the  lengthened  pro- 
730  thrombin  time  caused  by  salicylates?  A.  It  renders 
the  blood  hypo-coagulable,  so  that  in  the  event  of 
any  form  of  bleeding,  whether  it  is  external  or  internal, 
the  extent  of  the  bleeding  would  be  substantially  in  excess 
of  that  which  would  occur  if  the  coagulability  of  the  blood 
were  normal. 

Q.  Now,  Doctor,  in  addition  to  the  lengthened  pro¬ 
thrombin  time  which  you  have  said  is  caused  by  salicylates, 
what  other  effects  do  salicylates  have,  if  any,  that  may 
predispose  to  bleeding?  A.  The  salicylates  may  increase 
the  urinary  excretion  of  Vitamin  C  from  the  body.  Vitamin 
C  is  believed  to  be  one  of  the  factors  which  contributes 
to  the  maintenance  of  the  integrity  of  the  capillary  wall,  in 
the  normal  state.  That  is  to  say,  in  diseases  in  which  the 
Vitamin  C  becomes  depleted  from  the  body,  the  capillary 
walls  may  break  down  and  hemorrhage  right  at  the  site 
of  the  capillary  damage. 

Q.  Doctor,  have  you  had  occasion  to  observe  the  effect 
of  Dolcin  on  the  prothrombin  time  of  the  blood.  A.  Yes, 
sir. 

Q.  Doctor,  what  is  rheumatic  fever?  A.  Rheumatic 
fever  is  an  acute  infectious  disease  of  unknown  origin, 


30S 


characterized  by  feral  episodes,  inflammatory  involvement 
of  the  joints,  and  secondary  inflammatory  processes  in¬ 
volving  the  endothelium  of  the  heart  and  the  blood 
731  vessels. 

Q.  Can  you  describe  for  us  now  the,  you  might  say, 
the  pathological  changes  which  occur  in  the  blood  and  blood 
vessels  in  rheumatic  fever?  A.  Rheumatic  fever,  anemia  is 
common,  the  blood  may  show  a  fall  in  the  platelet  content 
of  the  blood,  which  platelets  are  important  in  the  coagula¬ 
tion  of  blood. 

The  blood  vessel  may  show  evidences  of  damage  so  that 
extravasation  of  blood  may  occur  at  sites  of  trauma,  or 
freeing  usage  of  that  particular  part  of  the  body. 

Q.  Do  I  understand  from  that  that  there  is  a  tendency 
to  bleeding  caused  by  rheumatic  fever  itself?  A.  There 
may  be  a  strong  tendency  of  bleeding  caused  by  rheumatic 
fever  itself. 

Q.  Now’,  Doctor,  have  you  seen  the  formula  for  the 
product  Dolcin,  and  the  directions  for  use  as  set  forth  in 
the  complaint,  and  had  occasion  to  carefully  consider  them? 
A.  Yes,  sir. 

Q.  I  believe  you  wrere  sent  a  copy  of  the  complaint  some 
time  ago?  A.  Yes,  sir. 

Q.  Doctor,  w’hat  may  be  the  consequence  to  a  person 
having  rheumatic  fever  from  the  unsupervised  prolonged 
administration  of  Dolcin?  A.  They  may  develop  a  hemor¬ 
rhagic  condition - 

•  ••••••••• 

734  Q.  When  you  talk  about  a  hemorrhagic  condition, 
that  is  doctor’s  language.  Do  you  mean  by  that  that 

735  a  person  might  bleed  to  death?  A.  He  might.  The 
bleeding  might  be  very  insignificant  or  it  might  be 

quite  substantial. 

Furthermore,  the  site  of  the  bleeding  may  be  such  that 
a  vital  organ  might  be  attacked.  For  example,  if  the  brain 
w’ere  the  site  of  the  bleeding,  and  the  bleeding  wrere  ade¬ 
quate,  it  might  cause  the  death  of  the  individual,  or  ir¬ 
reparable  damage. 
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Q.  Doctor,  aside  from  the  effect  on  prothrombin  content 
of  the  blood,  can  aspirin  be  taken  with  safety  and  impunity 
over  prolonged  periods  of  time  without  harmful  effects  on 
the  body,  in  your  opinion?  A.  I  don’t  believe  so. 

Q.  What  are  some  of  the  other  toxic  effects  of  aspirin 
on  the  human  body?  I  believe  you  have  mentioned  the 
depletion  of  Vitamin  C,  have  you  not?  A.  Yes. 

Q.  Are  there  any  others  ?  A.  It  might  have  local  effects, 
which  have  been  described;  at  least  one  instance  in  which 
erosion  with  serious  hemorrhage  occurring  in  the  stomach. 

It  might  produce  evidences  of  disturbances  in  the  balance 
between  the  acid  and  alkali  in  the  blood,  and  give  rise  to 
respiratory  symptoms. 

It  might  affect  the  hearing,  causing  buzzing  in  the  ears. 
It  might  produce  vomiting  in  sensitive  individuals. 

736  It  might  produce  extensive  skin  erruptions. 

Q.  You  have  covered,  then,  some  of  the  manifesta¬ 
tions  of  other  toxic  effects  of  aspirin  besides  lengthening 
the  prothrombin  time?  A.  That’s  right. 

Q.  Doctor,  are  some  persons  adversely  affected  even  by 
rather  small  amounts  of  aspirin?  A.  People  who  are  hyper¬ 
sensitive  might  react  adversely  to  small  amounts  of  aspirin. , 
Q.  Doctor,  in  your  opinion  can  Dolcin  be  taken  with) 
safety  and  impunity  over  prolonged  periods  of  time  with-j 
out  harmful  effects  on  the  body?  A.  I  believe,  if  taken - i 

A.  If  taken  over  long  periods  of  time,  it  might  produce! 
the  same  toxic  effects  as  aspirin. 

•  ••••••••• 

737  Q.  Doctor,  in  your  opinion  can  Dolcin  be  taken  even 
in  small  amounts  with  safety  and  impunity  by  persons 

who  are  adversely  affected  by  small  amounts  of  aspirin?  r 
A.  No.  l 

Q.  Doctor,  is  there  a  disease  entity  which  is  known  simply 
as  arthritis?  A.  No. 

Q.  Is  there  a  disease  entity  known  simply  as  rheumatism? 
A.  No. 
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Q.  What  is  arthritis,  or  rheumatism,  then?  Could  you 
give  us  some  idea?  A.  They  are  terms  that  are  used  rather 
loosely,  indicating  disturbances  involving  the  joint  or  the 
muscles  surrounding  the  joints. 

Q.  May  they  have  different  causes?  A.  It  may  be  pro¬ 
duced  by  a  variety  of  causes  and  the  manifestations  may 
be  variable  from  person  to  person. 

738  Is  pain  one  of  the  symptoms  of  the  various  arthri¬ 
tic  conditions?  A.  It  is  perhaps  the  most  common 

symptoms. 

Q.  Can  you  describe  for  us  the  character  of  the  pain 
which  may  manifest  itself  in  the  various  kinds  of  arthritis, 
rheumatism,  myositis,  fibrositis,  lumbago,  bursitis,  neuritis, 
sciatica,  rheumatic  fever,  and  so-called  growing  pains  of 
children?  A.  There  is  not  one  description  that  will  apply 
to  all.  They  vary  greatly  from  person  to  person. 

Q.  Will  they  vary  in  intensity?  A.  They  vary  in  inten¬ 
sity,  duration,  and  in  location. 

Q.  Can  you  describe  for  us  the  character  of  some  of  these 
pains  in  regard  to  how  mild  they  might  be,  how  severe  they 
might  be?  A.  The  pain  might  be  so  slight  so  that  the  indi¬ 
vidual  will  pay  just  casual  attention  to  it.  The  pain  might 
recur  so  that  he  would  necessarily  have  to  seek  relief. 

The  pain  may  occur  chiefly  on  motion,  so  as  to  limit 
the  activity  of  the  individual.  The  pain  might  occur  even 
while  he  is  lying  in  bed,  so  as  to  interfere  with  his  sleep. 

The  pain  might  be  so  severe  at  all  times  so  that  it 
becomes  necessary  eventually  to  give  the  patient  such 
potent  drugs  as  narcotics  to  obviate  the  pain. 

Q.  Does  that  statement  in  regard  to  the  various 

739  kinds  of  pain — may  you  have  those  various  types  of 
pain  in  any  of  these  diseases  which  I  mentioned? 

A.  Yes. 

Q.  Doctor,  in  your  opinion  what  effect  would  Dolcin, 
taken  as  directed,  have  on  the  pain  which  may  accompany 
these  various  conditions?  A.  I  believe  its  effect  would  be 
comparable  to  that  which  would  be  produced  by  an  equi¬ 
valent  amount  of  aspirin  given  alone. 
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Q.  In  your  opinion,  can  Dolcin,  taken  as  directed,  be  ' 
relied  upon  to  usually  or  ordinarily  relieve  completely  the 
pains  which  accompany  these  various  conditions?  A.  No. 

Q.  Doctor,  are  there  many  cases  in  which  pains  of  these 
various  conditions  are  so  severe  that  Dolcin,  taken  as  di¬ 
rected,  or  even  in  double  that  dosage,  would  have  prac¬ 
tically  no  effect?  A.  Yes. 

Q.  Doctor,  in  your  opinion,  what  in  Dolcin  is  responsible 
for  such  degree  of  pain  relief  as  may  be  obtained  from 
its  use? 

•  •  •  •  •  •  •  •  •  •  > 

740  A.  I  believe  its  effect  is  dependent  upon  its  aspirin 
content. 

Q.  In  your  opinion,  will  the  use  of  Dolcin  afford  any 
greater  degree  of  relief  from  pain  than  wrould  be  afforded 
by  taking  an  amount  of  aspirin  equivalent  to  that  supplied 
by  Dolcin?  A.  No. 

•  •••••••*• 

Cross  Examination 

By  Mr.  Market: 

Q.  Doctor,  you  have  alluded  to  Dolcin  and  the  Dolcin 
formula  a  number  of  times  and,  as  I  recall,  you  said  you 
had  done  some  work  with  them. 

Have  you  ever  studied  the  effects  of  succinic  acid, 

741  or  succinate,  on  the  conditions  that  you  have  been 
referring  to  here?  A.  No,  sir. 

Q.  This  is  not  in  connection  with  Dolcin :  Have  you  ever 
had  any  occasion  to  confer  with  a  gentleman  by  the  name 
of  C.  Lester  Walker?  A.  No,  sir. 

Q.  He  never  did  see  you?  A.  No,  sir. 

Q.  In  your  answer  to  my  question  that  you  had  never 
worked  with  succinate,  does  that  include  the  combination 
of  succinate  with  salicylate?  A.  Yes. 

Q.  That  includes  that?  A.  Yes. 

Q.  You  have  indicated  extensive  experience  in  the  treat¬ 
ment  of  arthritis  and  rheumatism,  and  the  arthritic  and 
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rheumatic  conditions,  shall  I  say.  Have  you  used  salicylates 
in  treating  these  conditions?  A.  Yes. 

Q.  Have  you  prescribed  them  for  your  private  patients? 
A.  Yes. 

Q.  Have  you  used  them  in  clinics ;  patients  in  clinics  ?  A. 
Yes. 

Q.  What  is  the  purpose  of  the  salicylate  therapy? 

742  A.  Well,  it  relieves  the  symptoms  both  in  respect  to 
the  pain  and  rheumatic  fever.  It  might  also  lessen 

the  intensity  of  the  fever. 

Q.  Is  there  any  difference  from  the  standpoint  of  desired 
salicylate  effects  when  you  use  it  in  treating  these  condi¬ 
tions;  is  there  any  difference  between  different  types  of 
salicylates,  as  to  their  effectiveness,  shall  we  say?  A.  It 
has  been  ray  experience  that  acetyl  salicylic  acid,  that  is, 
aspirin,  has  a  slightly  more  pronounced  effect  than  sodium 
salicylate. 

Q.  In  what  respect?  A.  I  think  it  is  a  better  analgesic 
in  equivalent  dosages,  than  sodium  salicylate. 

Q.  Is  there  any  difference  in  their  effect  on  the  prothrom¬ 
bin  time,  as  you  have  discussed  it  here,  between  the  dif¬ 
ferent  types  of  salicylates?  A.  Yes.  Aspirin  is  a  more 
prothrombinopenia  producing  agent  than  is  sodium  salicy¬ 
late,  in  equivalent  dosages. 

Q.  What  other  salicylates  are  used  in  the  treatment  of 
these  conditions?  A.  Well,  locally,  some  clinicians  used 
methyl  salicylate.  For  the  most  part,  aspirin  and  sodium 
salicylates  are  the  two  chief  salicylates  that  are  used. 

Q.  Mr.  Callaway,  through  his  questions  of  the  ultimate 
effects,  might  be  expected  from  a  prolonged  ad- 

743  ministration  of  salicylates  with  some  other,  put  some 
rather  alarming  adjectives  in  his  questions,  and  I 

would  like  to  probe  the  results  a  little  further. 

When  Mr.  Callaway  asked  you  whether  it  was  safe  to 
take  a  large  dose — I  think  those  were  the  words  he  used — 
over  a  prolonged  period  of  time  of  salicylates,  what  is 
the  dosage  you  had  in  mind,  and  what  period  of  time  did 
you  have  in  mind  in  order  to  render  the  administration 
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unsafe  in  the  respects  in  which  you  indicated?  A.  I  believe 
I  indicated  that  the  sensitivity  of  the  patient  was  the  deter¬ 
mining  factor.  That  is,  a  small  dose  of  salicylate  might 
have  very  disastrous  effect  on  a  person  who  is  particularly 
sensitive. 

Q.  When  you  talked  about  sensitivity,  you  mean  hyper¬ 
sensitivity  that  you  referred  to  in  one  of  your  statements, 
such  as  an  allergic  reaction?  A.  That  is  one  of  the  condi¬ 
tions.  Also,  there  are  some  people  who  will  show  a  rather 
pronounced  effect  upon  prothrombin  time  with  a  relatively 
small  dose  of  salicylate.  I  think  in  one  of  our  reports, 
I  think  in  the  paper  published  in  the  proceedings  of  the 
Society  of  Experimental  Biology  and  Medicine,  we  showed 
an  effect  from  as  little  as  two  grams  of  salicylate  given 
within  a  period  of  24  hours. 

Q.  What  conditions  in  these  persons  contribute  to  that 
effect — to  what  do  you  attribute  such  results?  A. 
744  It  is  not  known  how  salicylate  affects  the  pro- 
thrombic  mechanism.  That  is,  we  know  what  the  fact 
is,  but  we  don’t  know  the  mechanism. 

Q.  Ordinarily,  when  you  prescribe  for  a  more  severe  con¬ 
dition,  arthritic  condition,  what  is  your  prescription?  A. 
I  generally  follow  the  principle  of  giving  the  patient  the 
minimal  amount  of  medication  winch  would  give  adequate 
relief. 

Q.  You  no  doubt  put  on  your  prescriptions  so  many 
tablets  so  many  times  a  day,  don’t  you?  A.  I  might  start 
the  patient  on  two  grams  a  day.  It  depends  upon  the 
individual - 

Q.  Two  grams  a  day?  A.  That’s  right. 

Q.  How’  many -  A.  That  is  30  grains  a  day. 

Q.  Continue.  A.  I  might  start  him  on  15  grains  a  day. 

Q.  15  grains  a  day?  A.  I  might  start  him  on  that.  If 
that  isn’t  adequate,  I  will  increase  it.  It  depends  upon  the 
prevailing  conditions  in  the  patient  w’hom  I  am  treating. 
I  don’t  have  any  fixed  rule  in  respect  to  aspirin  or  any 
other  drug. 
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Q.  What  is  the  highest  level  that  you  recall  prescribing? 

A.  We  have  given  up  to  15  grams  in  a  day.  That’s 
746  15  times  15,  which  is  225,  isn’t  it? 

Q.  225  grains  a  day?  A.  Grains,  that’s  right. 

Q.  For  what  condition  do  you  prescribe  15  grams?  A. 
This  particular  patient  that  I  am  thinking  about  was  a 
patient  with  severe  rheumatoid  arthritis. 

Q.  What  results  do  you  get  from  that  therapy,  in  this 
particular  case?  A.  This  particular  patient  showed  a  poor 
response  and  we  withdrew  the  medication. 

Q.  Am  I  correct  in  understanding  that  there  is  a  definite 
co-relation  of  time  to  levels  of  salicylate  and  their  effect 
on  the  prothrombin  time,  time  and  quantity  are  correlated  ? 
A.  In  some  patients  studied,  which  we  reported  on,  we 
found  a  correlation  between  the  level  of  salicylate  in  the 
blood  and  its  effect  upon  the  prothrombin  time. 

Q.  The  level  of  the  salicylates  in  the  blood?  A.  That’s 
right. 

Q.  Do  you  happen  to  know  the  fate  of  the  salicylate  in 
the  human  system?  A.  I  don’t  know  that  the  ultimate  fate 
of  salicylate  in  the  body  is  known. 

Q.  Is  there  a  saturation  point  reached  beyond  which  the 
blood  will  not  take  it  up,  irrespective  of  the  amount 
746  administered?  A.  Not  that  I  know  of.  You  can  give 
salicylate  intravenously  in  any  amount  to  the  point  of 
fatality,  if  you  wish  to.  I  don’t  see  that  there  will  be  any 
saturation  point. 

Q.  At  what  level,  then,  do  you  encounter  this  danger 
that  Mr.  Callaway  implied  in  his  questions?  A.  That,  as 
I  stated  before,  is  determined  by  a  number  of  factors.  Given 
an  individual  who  is  in  a  poor  nutritional  state,  or  given 
an  individual  who  has  impaired  liver  function,  the  prob¬ 
ability  of  a  small  dose  of  salicylate  in  the  alteration  of  the 
prothrombin  mechanism  would  be  very  great. 

Q.  Would  that  danger  exist  if  one  took,  say,  four  aspirin 
tablets  a  day?  A.  Probably  not. 

Q.  I  mean,  would  the  likelihood  of  the  effects  that  you 
have  alluded  to  exist  if  a  person  of  the  type  you  have 
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described  took,  say,  four  aspirin  tablets  a  day?  A.  You 
mean,  one  day  or  continuity? 

Q.  No.  Four  tablets  in  one  day  for  several  days,  shall 
we  say?  A.  Probably  not. 

Q.  How  many  would  they  have  to  take  a  day  for  several 
days?  A.  That  depends  upon  the  individual.  As  I  stated 
before,  we  have  been  able  to  detect  a  change  of  two  grams, 
that  is  30  grains,  in  one  day. 

747  Q.  Have  you  personally  ever  prescribed  Dolcin 
for  your  patients?  A.  I  have  given  Dolcin  to 

patients. 

Q.  You  believe,  Doctor,  that  in  view  of  the  toxic  effects 
which  you  have  attributed  to  aspirin,  and  the  sensitivity 
of  many  of  the  subjects  to  small  doses,  that  aspirin  should 
be  sold  only  on  prescription?  A.  Oh,  I  think  that  it  is  per¬ 
fectly  all  right  to  give  small  doses  of  aspirin  occasionally 
to  anybody  for  headaches  or  something  of  that  sort.  But  I 
believe  that  if  it  is  taken  over  any  appreciable  period  of 
time  in  a  continuous  fashion,  that  it  should  definitely  be 
under  the  supervision  of  a  physician. 

Q.  Don’t  you  know  what  I  suggest  in  a  matter  of  common 
knowledge,  that  some  people  take  aspirin  almost  daily, 
regularly?  A.  I  can  describe  some  disastrous  results  from 
that,  if  you  want  to  hear  them. 

Q.  I  might  want  to  hear  them.  But  do  you  know  that 
people  do  that,  and  that  such  practice  is  quite  common; 
don’t  you?  A.  I  know  it  is  done,  and  it  is  quite  common. 

Q.  And  you  have  very  frequent  visits  from  people  that 
have  had  disastrous  results  that  you  speak  of,  that  even¬ 
tually  wind  up  in  your  office,  in  other  words?  A. 

748  Once  the  disastrous  has  occurred,  they  don’t  visit  the 
doctor. 

Q.  Do  you  have  a  widespread  practice  in  treating  people 
who  have  taken  too  many  aspirin  tablets?  A.  Well,  because 
of  the  particular  character  of  my  work,  I  am  rather  fre¬ 
quently  called  to  various  hospitals  where  they  have  this 
particular  type  of  problem,  either  to  see  the  patient  if  the 
patient  is  still  alive,  or  they  may  ask  me  to  review  the 
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protocol  of  the  patient,  and  discuss  the  story  of  the  patient 
at  a  conference. 

Q.  Why  do  they  call  you?  A.  I  stated,  because  of  the 
particular  character  of  the  work  which  I  do. 

Q.  You  have  done?  A.  Yes. 

Q.  That  the  average  practitioner  is  not  familiar  with, 
with  these  conditions,  and  that  requires  the  assistance  of 
a  specialist  in  treating  it;  is  that  right?  A.  I  can’t  speak 
for  the  capacity  of  other  doctors.  I  can  only  relate  my  own 
experience. 

Q.  But  you  are  called  by  other  doctors,  aren’t  you?  A. 
Generally  by  hospitals. 

Q.  By  hospitals  ?  A.  These  cases  wind  up  in  the  hospital, 
and  then  there  is  generally  somebody  on  the  staff 
749  who  is  alert  to  the  potentialities  of  this  type  of  drug, 
and  they  call  me  to  advise  them  in  reference  to  the 
particular  problem. 

Q.  But  how  many  such  calls  have  you  made  during  the 
last  year?  A.  Oh,  I  should  say  two. 

Q.  I  think  you  qualified  your  answer  somewhat  when  I 
asked  you  whether  aspirin  should  be  sold  only  on  pre¬ 
scription  in  view  of  these  conditions  and  the  sensitivity. 

Just  how  would  you  control  the  sale  of  aspirin  if  you  were 
given  the  power  to  control  it? 

Mr.  Callaway:  Wait  just  a  minute.  I  object  to  that  ques¬ 
tion.  That  is  in  the  realm  of  speculation,  and  it  has  no 
bearing  on  the  issues  in  this  case. 

Trial  Examiner  Lipscomb:  I  think  the  objection  is  well 
taken.  It  will  be  sustained. 

By  Mr.  Markel: 

Q.  Well,  Doctor,  are  you  qualified  as  an  expert  to  give 
opinions?  Will  you  give  me  a  direct  answer  to  that  question 
as  to  whether,  in  your  opinion,  in  view  of  the  conditions  that 
you  outlined,  aspirin  should  be  sold  only  on  prescription? 

Mr.  Callaway :  He  has  answered  that  question. 
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Q.  I  want  a  direct  answer.  A.  I  will  express  my  opinion 
in  reference  to  the  particular  problem. 

750  Q.  Can  you  answer  that  yes  or  no? 

Mr.  Callaway :  He  is  not  required  to  answer  ques¬ 
tions  yes  or  not  without  any  explanation,  and  he  has  given 
an  explanation. 

Mr.  Markel:  Mr.  Examiner,  I  am  just  trying  to  find  out 
exactly  what  his  position  is  on  that.  It  doesn’t  need  to  be 
yes  or  no.  If  he  says  he  can,  I  will  ask  him  to  so  answer. 
If  he  says  he  cannot,  I  will  ask  him  to  please  explain. 

I  am  not  insisting  on  a  yes  or  no  answer ;  I  am  just  asking 
whether  it  may  be  answered  yes  or  no.  I  am  trying  get 
along  with  the  Doctor. 

Trial  Examiner  Lipscomb:  Mr.  Reporter,  what  is  the 
pending  question? 

(The  reporter  read  the  question  as  follows:  “Question: 
Well,  Doctor,  are  you  qualified  as  an  expert  to  give  opinions? 
Will  you  give  me  a  direct  answer  to  that  question  as  to 
whether,  in  your  opinion,  in  view  of  the  conditions  that  you 
outlined,  aspirin  should  be  sold  only  on  prescription?”) 

Mr.  Markel:  That  is  my  question. 

Mr.  Callaway:  He  has  stated  in  answer  to  that  that  the 
occasional  doses  would  not  be  expected  to  be  harmful  under 
normal  conditions.  I  don’t  know  why  he  wants  to  keep 
on  trying  to  badger  him  on  it.  I  don’t  see  any 

751  point ;  what  bearing  that  has  on  the  issues  in  this  case. 

Mr.  Markel :  I  am  not  badgering  him.  The  answer 
was  a  qualified  answer,  and  I  would  like  for  the  Doctor  to 
be  a  little  more  direct;  that’s  all. 

Trial  Examiner  Lipscomb:  Doctor,  you  may  answer  the 
question  as  best  you  can. 

The  Witness:  Well,  the  custom  of  selling  salicylates,  par¬ 
ticularly  aspirin,  over  the  counter,  is  something  that  has 
been  established  in  this  country  on  a  huge  scale  for  many 
years. 

I  doubt  that  I  would  be  able,  in  a  moment,  to  give  any 
plan  whereby  this  particular  practice  could  be  altered.  I 
don’t  think  I  am  as  good  as  all  that. 
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By  Mr.  Markel : 

Q.  But  you  would  like  to  see  it  altered,  is  that  your 
opinion? 

Mr.  Callaway:  I  object  to  that.  He  has  answered  him 
the  very  best  he  could.  I  just  don’t  see  any  point  in  it. 

Mr.  Markel:  I  would  still  like  to  have  the  Doctor  tell  us, 
the  Examiner,  whether  in  his  opinion - 

Trial  Examiner  Lipscomb:  You  may  answer  the  question, 
Doctor. 

Mr.  Markel:  He  has  told  me  what  the  practice  is.  I 
know  what  the  practice  is.  I  want  to  know  what, 

752  in  his  opinion,  whether  the  aspirin  should  be  sold  to 
the  public  direct,  or  only  on  prescription.  I  am  en¬ 
titled  to  a  direct  answer.  That  is  a  very  simple  question. 

Trial  Examiner  Lipscomb:  Restate  your  question,  Mr. 
Markel,  please. 

By  Mr.  Markel: 

Q.  Doctor,  as  the  expert  qualified  on  the  record  here, 
having  experience  in  the  treatment  of  rheumatic  and  ar¬ 
thritic  conditions  with  salicylates,  including  aspirin,  and 
an  expert  in  the  field  which  would  pose  some  of  the  dangers 
of  the  excessive  use  of  aspirin,  I  ask  your  opinion  whether 
aspirin  should  be  sold  only  on  prescription?  A.  I  don’t 
think  I  could  answer  that  by  a  simple  reply.  The  work  that 
I  have  referred  to  and  the  results  which  have  been  achieved 
by  this  work,  has  indicated  that  the  chief  danger  of  aspirin, 
and  other  salicylates,  is  lodged  in  its  continuous  use. 

In  other  words,  if  a  person  takes  a  salicylate  for  a  day  or 
two,  his  chances  of  it  being  particularly  harmful,  unless  he 
had  a  hypersensitivity  that  would  produce  some  immediate 
disturbance,  would  not  be  great. 

I  believe  that  the  use  of  these  drugs  in  the  treatment  of 
disease,  where  they  are  given  in  significant  dosages,  or  for 
a  continued  period  of  time,  should  definitely  be  under  the 
supervision  of  a  physician. 

753  Q.  You  draw  some  distinction  there  between  the 
frequency  of  administration.  Does  the  salicylate  level 
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in  the  blood  recede  immediately  upon  cessation  of  admin¬ 
istration?  A.  Salicylates  are  excreted  rather  promptly. 

Q.  Rather  promptly  ?  A.  Yes. 

Q.  But  how  much  of  an  interval  would  you  say  is  required 
to,  after  the  administration  of  salicylates,  clear  the  blood  of 
salicylates  through  excretion?  A.  That,  of  course,  depends 
upon  how  much  is  given,  and  what  is  the  state — what  is  the 
metabolic  state  of  the  individual  who  has  taken  it.  What  is 
the  state  of  his  liver  function.  Because  it  is  there  that  the 
drug  is  apparently  detoxified. 

Q.  Assuming  a  normal  biological  function ;  how  long  would 
it  take?  A.  Well,  I  stated,  it  depends  upon  how  much  is 
given. 

Q.  Let’s  assume  30  grains  a  day  that  you  mentioned,  the 
30  grains  that  you  say  that  you  prescribed  frequently  for 
a  more  serious  condition;  how  long  do  you  tell  the  patient 
like  that  to  continue  to  take  30  grains?  A.  Well,  there,  too, 
it  depends  upon  the  conditions  that  are  existing  in  the 
patient.  Some  such  patients  might  be  seen  daily.  Some  such 
patients  might  be  seen  weekly. 

Q.  Generally  speaking,  how  long  do  you  continue 
754  them  on  30  grains  a  day  before  you  tell  them  to  stop 
for  a  while?  A.  Well,  I  have  them  come  back  sev¬ 
eral  days  later.  I  take  a  blood  specimen  and  see  what  is 
going  on. 

Q.  Now  then,  arthritic  condition  is  something  that  con¬ 
tinues  over  a  period  of  months ;  isn’t  that  a  fact?  A.  That ’s 
correct. 

Q.  How  do  you  handle  this  dangerous  situation  that  you 
have  alluded  to,  then,  in  your  salicylate  therapy  in  such 
patients?  A.  It  is  counteracted  by  very  simple  means.  We 
administer  Vitamin  K.  In  one  of  the  papers  which  has  been 
mentioned,  I  worked  out  the  relative  amount  of  Vitamin 
K  necessary  to  counteract  the  hypoprothrombinemia  to  pro¬ 
duce  an  effect  on  a  given  amount  of  salicylate.  And  we  just 
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add  Vitamin  K,  and  the  patient  can  take  the  salicylate  al¬ 
most  indefinitely,  as  far  as  the  prothrombin  mechanism  is 
concerned. 

Q.  Is  the  Vitamin  K  as  part  of  the  prescription  as  the 
druggist  compounds  it?  A.  There  are  preparations  that 
are  made  according  to  the  formula  which  I  have  recom¬ 
mended.  There  are  a  number  of  such  preparations  avail¬ 
able  by  prescription. 

Q.  Do  you  always  prescribe  those  ?  A.  Always. 

Q.  You  keep  referring  to  the  hypersensitive  persons,  and 
earlier  you  mentioned  that  you  had  in  mind  those  who 

755  had  allergic  reactions  to  it,  when  you  used  that 
word  “hypersensitive”,  is  that  right.  A.  I  never  used 

the  term  “allergic”. 

Q.  I  used  it  in  my  question,  and  you  indicated  that  you 
included  people  who  were  allergic  to  aspirin.  Do  you  in¬ 
clude  that  in  your  term  of  “hypersensitive”?  A.  Well,  I 
avoid  using  the  term  “allergic”  because  it  has  other  im¬ 
plications,  and  that ’s  why  I  don ’t  like  it. 

If  you  want  to  talk  about  hypersensitive  individuals,  then 
I  think  you  are  talking  about  the  same  thing. 

Q.  Don’t  allergists  use  the  term  “hypersensitive”  when 
they  discuss  some  of  their  patients  and  their  reaction  to 
various  constituents?  I  don’t  know  what  any  of  the  aller¬ 
gists  talk  about. 

Q.  You  are  not  familiar  with  the  field  of  allergy?  A.  No. 

Q.  Do  you  know — and  if  you  don’t,  you  can  say  so — that 
it  is  the  fact  that  when  a  person  is  hypersensitive  to  one 
substance,  the  likelihood  exists  that  that  same  person  is 
sensitive  to  a  number  of  substances?  A.  Will  you  state  that 
again? 

(The  reporter  read  the  question  as  follows:  “Question: 
Do  you  know — and  if  you  don’t,  you  can  say  so — that  it  is 
the  fact  that  when  a  person  is  hypersensitive  to  one 

756  substance,  the  likelihood  exists  that  that  same  person 
is  sensitive  to  a  number  of  substances?”) 

Q.  You  have  not  read  any  discussions  of  that  subject  by 
allergists  to  that  effect;  it  has  never  come  to  your  atten- 
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tion?  A.  Oh,  I  know  there  are  such  beliefs,  but  I  state 
that  in  my  experience  it  is  not  necessarily  true. 

Q.  But  it  may  be  true? 

Mr.  Callaway:  I  think  that  is  just  going  a  little  too  far. 

Q.  Of  course,  you  have  not  qualified  directly  as  an  al¬ 
lergist,  but  you  have  constantly  talked  about  hypersensi¬ 
tivity  and  that,  at  least  to  me  in  my  experience,  means 
allergy.  So  I  would  like  to  find  out;  I  want  to  pin  this 
thing  down.  What  are  some  of  the  most  common  con¬ 
stituents  to  which  persons  are  sensitive?  Are  you  familiar 
with  them? 

Mr.  Callaway:  Just  a  minute,  your  Honor.  Is  that  in 
the  field  of  cross  examination? 

The  only  thing  that  he  talked  about  anybody  being  hyper¬ 
sensitive  to  was  aspirin.  Is  this  by-path  that  he  is  seeking 
to  pursue  here  proper  cross-examination?  I  don’t  believe 
it  is. 

Mr.  Markel :  Mr.  Examiner,  I  have  no  hesitancy  in  show¬ 
ing  my  ultimate  objective  here;  maybe  that  will 
757  facilitate  the  questioning. 

I  think,  if  the  Doctor  has  the  information  that  I 
feel  exists,  that  he  knows,  we  will  be  able  to  demonstrate 
that  the  hypersensitive  people  that  he  discusses  are  prob¬ 
ably  just  as  sensitive  to  many  other  food  constituents; 
probably  more  so;  that  bread,  for  example,  wheat  flour  is 
one  of  the  most  common  substances;  eggs  are,  and  that 
aspirin,  and  the  ultimate  conclusion  of  fact  I  want  to  draw 
is  that  aspirin  falls  in  the  same  category. 

Trial  Examiner  Lipscomb :  There  is  no  objection  to  your 
question  pending.  Proceed  with  your  examination. 

By  Mr.  Markel: 

Q.  Now,  Doctor,  now  that  you  know  what  I  am  trying  to 
establish  here,  it  is  a  fact,  is  it  not,  that  people  sensitive  to 
one  substance  are  usually  sensitive  to  several  substances? 
A.  I  think  I  stated  that  in  my  experience  that  is  not  neces¬ 
sarily  true. 
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Q.  But  in  your  experience  you  have  found  patients  sensi¬ 
tive  to  substances  other  than  aspirin,  haven’t  you?  A.  Yes. 

Q.  What  are  some  of  the  things  that  you  found  them  to 
be  sensitive  to  ?  A.  People  are  sensitive  to  almost  anything. 
They  may  be  sensitive  to  dust,  they  may  be  sensitive  to  wool, 
they  may  be  sensitive  to  all  varieties  of  food. 

758  Q.  Referring  back  to  your  discussion  of  Vitamin  K 
therapy,  are  you  familiar  with  the  fact  that  some 

investigators  have  reported  that  Vitamin  K  is  not  always 
clinicallv  effective? 

Mr.  Callaway:  Just  a  minute.  He  is  trying  to  get  into 
evidence  here  again  the  opinions  of  some  other  investi¬ 
gators. 

The  thing  to  do  is  to  bring  those  other  investigators  in 
here  and  let  them  testify. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Mr.  Markel:  It  goes  directly  to  his  qualifications.  He  has 
expressed  opinions  based  on  literature,  he  says,  among  other 
things,  and  experience,  and  all  those  things.  I  want  to 
know  whether  he  knows  about  this  literature. 

Trial  Examiner  Lipscomb:  You  may  answer  the  question, 
Doctor. 

Mr.  Callaway:  Exception. 

The  Witness :  I  know  of  nobody  who  has  studied  the  effect 
of  salicylate  upon  prothrombin  time  as  extensively  as  I  have. 
Mr.  Markel:  I  am  entitled  to  a  responsive  answer.  I 
asked,  has  it  come  to  his  attention  that  there  is  some 

759  literature  to  the  effect  that  it  is  not  always  effective. 
Then,  if  he  likes  to  say  that  the  other  authors  don’t 

know  as  much  about  it  as  he  does,  he  may  go  on.  But  I 
would  like  to  have  a  direct  answer  first,  and  then  he  can 
criticise  the  authors  all  he  wants  to. 

(The  reporter  read  the  question  as  follows:  “Question: 
Referring  back  to  your  discussion  of  Vitamin  K  therapy, 
are  you  familiar  with  the  fact  that  some  investigators  have 
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reported  that  Vitamin  K  is  not  always  clinically  effective?”) 

Trial  Examiner  Lipscomb:  Doctor,  give  him,  if  you  can, 
a  direct  answer  to  his  question. 

The  Witness:  The  question  is  without  meaning  in  view 
of  the  fact  that  the  interrogator  doesn’t  state  in  which 
condition  the  Vitamin  K  is  being  used,  nor  the  form  of 
Vitamin  K. 

By  Mr.  Markel: 

Q.  I  will  restate  my  question,  then,  and  include  in  that 
question:  Are  you  familiar  with  the  fact  that  some  litera¬ 
ture  reporting  on  the  use  of  Vitamin  K  for  prevention  of 
prothrombinemia  induced  by  salicylates,  and  those  condi¬ 
tions,  has  not  been  found  to  be  effective?  A.  Yes. 

Q.  You  are  familiar  with  it?  A.  Yes. 

760  Mr.  Callaway:  Now  then,  he  may  give  the  ex¬ 
planation  that  he  started  to  give  a  minute  ago,  if  he 
desires. 

Mr.  Markel :  I  have  had  my  answer.  Now  I  have  no  ob¬ 
jection  to  that. 

Mr.  Callaway:  All  right.  Let  him  go  ahead  and  finish 
what  he  started  to  state  a  minute  ago. 

By  Mr.  Markel: 

Q.  Do  you  know  the  names  of  the  authors?  If  you  are 
going  to  criticise  them,  I  think  you  ought  to  name  them. 

Mr.  Callaway:  Just  a  minute.  Let  him  give  the  answer 
he  wanted  to  give  a  while  ago. 

The  Witness :  I  know  of  nobody  who  has  made  as  intense 
a  study  of  the  effect  of  salicylates  upon  prothrombin  time 
as  I  have.  The  fact  which  we  originally  established  has  been 
confirmed  over  and  over  again  by  a  large  variety  of  inde¬ 
pendent  workers. 

There  are  certain  clinical  conditions  in  which  the  pro¬ 
thrombin  mechanism  may  be  altered  due  to  disturbed  func¬ 
tion  of  the  liver.  Under  such  conditions,  offering  Vitamin 
K  to  the  individual  would  not  correct  the  prothrombinopenia 
induced  by  the  salicylate.  In  fact,  such  people  may  show 
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very  marked  hypoprothrombinopenia  from  a  relatively 
small  amount  of  salicylate,  and  disastrous  results,  as  I  stated 
earlier  in  my  testimony,  may  appear  in  such  persons. 

By  Mr.  Markel: 

761  Q.  That  explanation  does  not  indicate  to  me 
whether  you  agree  or  disagree  with  these  authors. 

Mr.  Callaway:  Wait  a  minute.  I  object  to - 

Mr.  Markel:  I  had  a  direct  answer.  Now  I  don’t  know 
what  the  answer  was. 

Mr.  Callaway:  Does  he  agree  or  does  he  disagree  with 
what  authors? 

Trial  Examiner  Lipscomb:  We  have  no  question  pending. 
Don’t  inject  into  the  transcript  too  much  argument,  gentle¬ 
men. 

By  Mr.  Markel: 

Q.  Do  you  know  of  F.  W.  Clausen  and  B.  V.  Jaeger? 
A.  Yes. 

Q.  Do  you  know  A.  J.  Fashena  and  N.  J.  Walker?  A.  Yes. 
Q.  Are  these  the  authors  of  the  articles  that  you  had  in 
mind  in  answering  my  questions  ? 

Mr.  Callaway :  Just  a  minute.  That  brings  into  this  hear¬ 
ing  the  opinions  of  other  so-called  experts  that  I  don’t 
think  can  be  brought  in  here  except  by  their  appearing  and 
testifying.  He  is  still  seeking  indirectly  to  get  into  the 
record  here  the  opinion  of  other  experts,  and  I  object  to  it. 
Trial  Examiner  Lipscomb:  Mr.  Callaway,  he  has  not 
asked  him  what  their  opinions  were.  He  asked  him, 

762  if  I  understood  correctly,  if  he  was  familiar  with 
their  writings,  or  knew  that  they  had  written  in  a 

particular  field.  As  far  as  that,  if  he  goes  no  further  than 
that,  I  see  no  objection  to  the  question. 

Mr.  Markel :  My  present  question  is : 

By  Mr.  Markel: 

Q.  You  had  those  authors  in  mind  when  I  asked  my  other 
question,  whether  you  knew  of  any  literature  contrary  to 
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your  opinions,  expressing  opinions  contrary  to  the  one  you 
had  expressed?  A.  Actually,  I  wasn’t  considering  litera¬ 
ture;  I  was  considering  our  own  experiences. 

Q.  Do  you  know  whether  these  investigators  reported  re¬ 
sults  that  were  at  variance  with  the  results  that  you  have 
here  testified  to? 

Mr.  Callaway:  I  object  to  that.  That  is  just  exactly  the 
proposition  that  I  was  trying  to  head  off  a  minute  ago.  I 
think  I  am  entitled  to  head  it  off. 

Trial  Examiner  Lipscomb:  I  think  the  objection  is  well 
taken. 

Mr.  Markel:  I  think  the  record  is  very  clear.  It  is  hard 
for  me  to  tell  how  far  I  can  go.  I  have  been  constantly 
admonished  I  must  not  go  into  these  articles.  I  feel  I  am 
entitled  to,  but  that  is  another  matter.  I  don’t  want  to  go 
any  further  than  the  Examiner  thinks  appropriate. 
763  Mr.  Callaway:  I  would  like  to  point  out,  further, 
in  that  connection,  that  by  barring  this  article,  or 
barring  him  from  this  question,  and  the  statement  that  he 
has  made  subsequent  to  that,  leaves  a  wrong  impression, 
for  the  simple  reason  that  the  authors  that  he  quoted  didn’t 
even  say  that. 

I  have  here  (indicating)  the  article  by  Fashena  and 
Walker,  and  it  is  exactly  contrary  to  what  Mr.  Markel 
attempts  to  put  into  the  record. 

Trial  Examiner  Lipscomb:  Mr.  Markel  is  not  testifying; 
he  is  asking  questions.  And  so  let  us  proceed  with  our 
examination,  Mr.  Markel. 

Mr.  Callaway :  That  just  shows  the  dangers  of  that  kind 
of  cross-examination. 

Mr.  Markel:  It  shows  also  the  need  for  receiving  those 
articles  in  evidence. 

Trial  Examiner  Lipscomb:  Gentlemen,  let  us  proceed 
with  our  examination. 

By  Mr.  Markel: 

Q.  Now,  about  these  organizations  to  which  you  belong, 
do  you  pay  dues  to  all  of  them  ?  A.  Quite  a  bit. 
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Q.  Are  you  Diplomate  of  the  American  Board  of  Internal 
Medicine?  A.  No. 

Q.  Are  you  a  member  of  the  American  Rheuma- 

764  tism  Association?  A.  No. 

Q.  Of  the  New  York  Rheumatism  Association? 

A.  No. 

Q.  But  you  do  consider  yourself  an  expert  in  arthritis? 
Mr.  Callaway:  I  object  to  that  question.  He  has  given 
what  his  qualifications  are.  That  is  rather  presumptuous  to 
ask  a  man — that  is  just  like  asking  you,  “Do  you  consider 
yourself  a  smart  man?” 

Mr.  Markel :  I  will  withdraw  the  question. 

By  Mr.  Markel: 

Q.  Do  you  know  the  formula  for  succinic  acid?  A.  No. 

Q.  Are  you  acquainted  with  the  pathological  effects  or 
physiological  effects  of  succinic  acid?  A.  No. 

Q.  Referring  back  now  to  your  testimony  when  you  quali¬ 
fied,  you  mentioned  your  work  with  Dr.  Link ;  that  is  K.  P. 
Link?  A.  That’s  right. 

Q.  Did  I  understand  you  correctly  to  say  that  out  of  that 
investigation  there  came  dicumarol?  A.  Out  of  his  investi¬ 
gation. 

Q.  What  was  the  extent  of  your  participation  in  that? 
A.  I  said  I  was  one  of  the  first  ones  to  be  given  the  drug 
for  clinical  trial. 

Q.  I  see. 

765  Mr.  Markel:  I  think  that’s  all. 

Redirect  examination 

By  Mr.  Callaway : 

Q.  Doctor,  just  a  few  questions.  Can  you  tell  us  whether 
or  not  salicylates,  including  aspirin,  may  have  a  direct, 
frank,  toxic  effect  on  the  body  as  well  as  adverse  effects 
on  individuals  who  are  hypersensitive  to  salicylates? 

Mr.  Markel:  Now,  Mr.  Examiner,  that  sort  of  question 
might  be  quite  all  right  coming  from  me,  but  I  think  it  ought 
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to  be  direct.  Let  counsel  ask  the  witness  what  effects  they 
have,  and  let  the  witness  explain. 

Mr.  Callaway:  The  reason  why  I  have  asked  the  question 
is  because  Mr.  Markel  has  tried  to  go  off  up  this  alley  of  only 
hypersensitivity,  and  tried  to  leave  the  impression  that  it 
was  only  those  hypersensitive  to  aspirin  who  are  in  danger 
from  its  prolonged,  unsupervised  administration. 

I  just  wanted  to  clear  up  that  field. 

Mr.  Markel :  The  more  successful  I  was  in  going  off  that 
alley,  the  more  improper  that  question  is,  I  submit. 

Trial  Examiner  Lipscomb:  As  I  understand,  Mr.  Markel 
objects  to  the  leading  features  of  the  question ;  is  that  right? 

Mr.  Markel :  Yes.  He  may  have  the  Doctor  repeat 
766  again  what  the  effects  of  salicylate  therapy  are. 

Trial  Examiner  Lipscomb :  Will  you  read  the  ques¬ 
tion  to  me,  Mr.  Reporter? 

(The  reporter  read  the  questions,  as  follows:  “Question: 
Can  you  tell  us  whether  or  not  salicylates,  including  aspirin, 
may  have  a  direct,  frank,  toxic  effect  on  the  body,  as  well  as 
adverse  effects  on  individuals  who  are  hypersensitive  to 
salicylates  ?”) 

Trial  Examiner  Lipscomb:  Doctor,  you  may  answer  the 
question,  if  you  can. 

The  Witness:  Salicylates  may  cause,  by  some  unknown 
mechanism,  alteration  in  the  permeability  of  the  capillaries, 
so  that  a  hemorrhage  condition  may  arise  in  people  who 
have  no  evident  hypersensitivity. 

By  Mr.  Callaway : 

Q.  What  may  be  some  of  the  symptoms  of  this  direct 
effect,  aside  from  those  that  are  hypersensitive  to  it?  A. 
Hemorrhage. 

Q.  Any  other  symptoms  besides  that,  of  toxic  effect? 
A.  There  may  be  vomiting,  there  may  be  ringing  of  the 
ears. 

Q.  That  applies  not  only  to  those  that  are  hypersensitive, 
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but  to  others  also  ?  A.  Others  also ;  yes,  sir. 

767  Q.  Now  then,  Doctor,  when  you  prescribe  aspirin 
or  any  other  salicylate  for  whatever  effect  it  may 

have  on  the  pain  of  a  patient  suffering  from  arthritis,  do 
you  just  turn  them  loose  with  their  aspirin,  or  do  you  check 
upon  this  quite  frequently? 

Mr.  Markel:  Well,  now,  Mr.  Examiner,  I  request  again, 

respectfully,  that  counsel  be  directed  to - 

Mr.  Callaway:  That  is  all  right;  I  will  withdraw  that 
question. 

By  Mr.  Callaway: 

Q.  Doctor,  the  formula  for  Dolcin  with  which  you  are 
familiar,  I  believe,  is  2.8  grains  of  calcium  succinate,  and 
3.7  grains  of  acetyl  salicylic  acid,  plus  epsipiums.  Mr. 
Markel  asked  you  if  you  had  ever  worked  with  a  combina¬ 
tion  of  succinate  acid  and  salicylates.  Did  you  understand 
from  that  that  he  was  including  the  product  Dolcin?  A.  I 
understood  from  his  question  that  he  was  referring  to  the 
other  experimental  work.  I  didn’t  think  that  he  was  re¬ 
ferring  to  the  use  of  Dolcin. 

Mr.  Callaway:  That  is  all. 

Recross  examination 

By  Mr.  Markel: 

Q.  Now,  Doctor,  you  mentioned  some  time  ago  that  you 
had  two  calls  last  year  on  special  cases  where  there  had  been 
some  interest  due  to  the  administration  of  salicylates. 

768  I  neglected  to  ask  you :  Were  both  calls  in  the  same 
hospital?  A.  No. 

Q.  At  different  hospitals?  A.  Yes. 

Q.  What  hospitals  were  they?  A.  I  am  not  at  liberty 
to  tell. 

Q.  Well,  all  right.  Can  you  give  us,  then,  a  general  idea; 
are  they  located  in  the  City  of  New  York?  A.  They  are 
in  the  City  of  New  York. 

Q.  What  would  you  say,  roughly  at  least,  do  you  estimate 
the  number  of  admissions  a  year  to  be?  A.  Perhaps  in  the 
thousands. 
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Q.  In  each  one?  A.  Yes. 

Q.  You  keep  referring  to  Dolcin.  Have  you  done  spe¬ 
cific  experimental  work  with  Dolcin  tablets?  A.  I  have 
prescribed  Dolcin  to  patients ;  yes. 

Q.  Where  did  you  get  the  tablets?  A.  Through  a  pur¬ 
chase. 

Q.  In  the  drug  store?  A.  I  didn’t  purchase  them. 

Q.  Who  purchased  them?  A.  They  were  purchased  by 
the  Medical  Director  of  the  Wisconsin  Alumni  Research 
Foundation. 

769  Q.  What  is  his  name?  A.  Dr.  Segard. 

Q.  Is  he  located  here  in  the  City?  A.  Well,  some¬ 
times  he  is  in  New  York,  sometimes — he  travels  a  great 
deal.  But  his  home  office  is  in  New  York;  yes. 

Q.  Did  he  bring  them  to  you?  A.  Yes. 

Q.  Are  you  doing  some  work  for  the  Wisconsin  Alumni 
Research  Foundation?  A.  I  have,  over  the  years,  made 
various  investigations  under  their  sponsorship. 

Q.  Did  they  request  you  to  make  this  investigation? 
A.  Yes. 

Q.  Are  you  on  retainer  with  the  Foundation?  A.  No. 

Q.  Do  they  pay  you  fees  when  you  work  for  them? 
A.  No. 

Q.  They  don’t  pay  you?  A.  No. 

Q.  Why  do  you  render  your  services  to  them ;  what  is  the 
relationship — what  is  the  basis  for  the  relationship  of  your 
working  with  the  Foundation?  A.  Well,  my  interest  is  in 
drugs  wffiich  affect  the  prothrombin  time,  and  they  also 
have  an  interest  in  drugs  which  affect  the  prothrombin 
time. 

770  Q.  They  have  an  interest  in  Vitamin  K  too,  don’t 
they?  A.  They  have  an  interest  in  Vitamin  K,  and 

in  discumarol. 

Q.  They  have  patents  on  some  of  these  substances, 
haven’t  they?  A.  They  have  a  patent  which  has  been  turned 
over  to  them  on  Vitamin  K ;  yes. 

Q.  Dr.  Link  is  associated  with  them,  is  he  not?  A.  He 
got  the  patent,  and  they  have  it. 
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Q.  He  gave  it  to  the  Foundation?  A.  That’s  right. 

Q.  Well,  now,  I  forget  the  gentleman’s  name,  the  presi¬ 
dent  of  it?  A.  Segard. 

Q.  When  did  he  come  to  you?  Oh,  about  two  years  ago. 

Q.  He  asked  you  to  do  this  work  about  two  years  ago? 
A.  Yes. 

Q.  What  did  he  say  to  you  when  he  came  to  you  to  ask 
you  to  take  on  this  work? 

Mr.  Callaway:  Wait  just  a  minute.  I  don’t  think  that  is 
proper  cross-examination. 

Mr.  Markel :  Mr.  Examiner,  they  have  presented  him,  they 
keep  insisting - 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

771  Trial  Examiner  Lipscomb:  On  the  record.  I  will 
overrule  the  objection.  You  may  go  ahead  with  your 
examination. 

(The  reporter  read  the  question  as  follows:  “Question: 
What  did  he  sav  to  vou  when  he  came  to  you  to  ask  vou  to 
take  on  this  work?”) 

By  Mr.  Markel : 

Q.  Will  you  answer  that  question,  please,  Doctor?  A.  He 
asked  me  if  I  knew  anything  about  the  preparation.  I 
told  him  I  did.  He  asked  me  if  I  knew  if  it  would  affect 
the  prothrombin  time.  I  told  him  I  didn’t  know. 

Then  he  asked  me  if  I  would  follow  the  prothrombin  time 
with  some  patients  taking  it,  which  I  did. 

We  found  the  individual,  fortunately,  at  that  time,  a 
patient  who  had  an  osteoarthritis,  and  who,  as  a  result  of 
hearing  about  it  on  the  radio,  was  taking  the  drug. 

We  took  the  prothrombin  time,  and  it  was  prolonged. 
We  gave  a  Vitamin  K,  and  it  came  down  to  normal. 

Mr.  Markel:  Mr.  Examiner,  now  we  are  getting  into  a 
field  that  I  want  to — where  I  now  find  this  witness,  after  all, 
has  been  talking  about  his  experience  with  Dolcin,  and 
that  last  question  definitely  brings  us  up,  now  confronts 
us  with  this  problem : 
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We  are  entitled  to  the  case  history  of  each  of  the  patients 
that  took  this  preparation,  so  that  we  may  evaluate 

772  the  effects  of  Dolcin. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  is 
of  the  opinion  that  the  Doctor  has  testified  from  his  gen¬ 
eral  experience  including,  probably,  of  course,  the  adminis¬ 
tration  of  Dolcin.  But  he  has  not  testified  to  the  particulari¬ 
ties  of  experimentation  with  it,  and  I  do  not  think  that  you 
are  entitled  to  require  him  to  produce  notes  or  bring  in 
notes  of  his  experimentation. 

Mr.  Markel:  When  I  first  raised  this  question,  it  wms 
stated — at  least  according  to  my  understanding — that  he 
was  merely  expressing  opinions  on  the  basis  of  his  observa¬ 
tion  of  the  Dolcin  formula  which  had  been  submitted  to  him. 
If  that  is  all  it  is,  then  I  will  not  pursue  this  any  further. 

Trial  Examiner  Lipscomb:  He  stated,  Mr.  Markel,  that 
he  had  administered  the  preparation,  as  I  recall,  that  he 
had  used  the  drug.  If  I  am  wrong,  why,  counsel  for  the 
Commission  will  correct  me. 

Mr.  Markel :  As  to  that  phase  of  it,  then,  I  submit  respect¬ 
fully  that  we  are  entitled,  and  I  request  the  production  of 
the  case  histories  of  these  patients  so  that  we  may  evaluate 
the  results  here  reported  by  the  Doctor;  and  the  Commis¬ 
sion  should  have  an  opportunity,  as  yourself — I  beg  your 
pardon ;  I  should  not  have  by-passed  you  on  that  remark — 
should  be  in  a  position  to  give  full  evaluations  to  the 
conclusions  here  expressed,  by  examining  the  origi- 

773  nal  records. 

We  are  entitled  to  that  in  order  to  have  a  full  and 
complete  cross-examination. 

Mr.  Callaway:  Now,  if  the  Doctor  had  said  that  he  based 
his  opinion  on  any  experiments  which  he  had  made,  then  I 
think  Mr.  Markel ’s  position  would  be  correct. 

But  the  Doctor  has  not  stated  that  he  based  his  opinion 
on  any  particular  experiment.  If  Mr.  Markel  wants  to 
ask  him  on  what  he  bases  his  opinions,  I  think  he  should 
do  so. 
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Trial  Examiner  Lipscomb:  The  Trial  Examiner  agrees 
with  you.  Actually,  I  don’t  recall  the  Doctor  even  men¬ 
tioning  a  record. 

Mr.  Calloway:  No,  he  didn’t. 

Trial  Examiner  Lipscomb:  Not  even  a  record,  nor  a  lab¬ 
oratory  assistant,  or  any  of  the  usual  paraphernalia  that 
might  go  with  experimentation.  None  of  that  has  been 
brought  in  on  direct,  and  I  think  that  counsel  supporting 
the  complaint  is  correct  in  his  contention. 

Mr.  Markel:  I  wish  to  say  that  Mr.  Callaway  brought 
that  all  in  by  his  questioning  on  redirect.  He  pinned  it 
down  specifically  to  the  Doctor’s  work  with  Dolcin,  and  that 
brought  that  in. 

I  submit  that  either  his  testimony  to  the  extent  to  which 
it  is  based  on  that  specific  thing  ought  to  be  stricken, 
774  or  else  the  Doctor  should  produce  the  case  histories 
of  these  patients  so  that  we  may  evaluate  the  con¬ 
clusions  which  he  drew  from  that  experiment. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Mr.  Markel:  For  the  record,  I  wish  to  make  a  statement 
in  conclusion  of  my  argument,  and  that  is : 

I  submit  that  one  cannot  avoid  the  burden  of  having  to 
demonstrate  by  underlying  facts  conclusions  based  on  spe¬ 
cific  work  of  this  character  merely  by  saying,  “Well,  now, 
I  am  just  reporting,  expressing  my  opinion,  and  I  am  not 
reporting  an  experiment.”  That  would,  in  my  mind,  con¬ 
stitute  subterfuge.  I  shall  not  belabor  the  matter,  and  I 
shall  respectfully  except  to  your  ruling. 

By  Mr.  Markel: 

Q.  Now,  Doctor,  how  many  patients  were  there  involved 
in  this  particular  work  that  you  undertook  at  the  request  of 
the  Wisconsin  Alumni  Foundation?  A.  One. 

Q.  One  patient?  A.  Yes. 

Q.  How  long  did  you  continue  the  administration  of 
Dolcin  tablets  ?  A.  Several  weeks. 
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775  Q.  What  examination  did  you  make  of  the  patient 
prior  to  the  commencement  of  the  administration? 

A.  The  usual  examination;  general  physical  examination. 

Q.  Excluding  what,  particularly;  what  observations? 
A.  Patient’s  general  condition  w’ith  respect  to  the  heart, 
circulation,  the  joints,  the  blood,  the  coagulability  of  the 
blood. 

Q.  Do  you  recall  the  details  as  to  these  facts;  can  you 
recall  them?  A.  I  don’t  have  them  available  now;  no. 

Q.  You  don’t  have  them  available?  A.  No. 

Q.  Have  you  them  available  in  your  office?  A.  I  have 
them  available  if  thev  are  wanted;  ves. 

Q.  If  they  are  wanted,  would  you  be  willing  to  make  them 
available  to  us? 

Mr.  Callaway :  I  object  to  that.  I  think  that  would  not  be 
a  question  for  the  Doctor.  I  don’t  think  that  is  proper. 

The  Trial  Examiner  has  already  ruled,  and  now  he  is 
trying  to  get  this  Doctor  in  the  position  of  either  offering 
to  bring  them  in  or  refusing  to  bring  them  in  wffien  that 
hasn’t  come  up. 

Mr.  Markel:  Mr.  Examiner,  I  am  simply  asking  him 
whether  he  would  be  willing  to  make  them  available  if 

776  he  were  asked  to  bring  them  in. 

Mr.  Callaway:  If  who  asked  him  to  bring  them 

in ;  you  ? 

Mr.  Markel:  Anybody.  If  the  Examiner  feels  that  he 
should  not  bring  them  in,  then  that’s  that.  If  the  Examiner 

feels  that  he  should  bring  them  in - 

Mr.  Callaway:  We  know  this:  that  whatever  the  Ex¬ 
aminer  rules  on  it,  any  of  the  witnesses,  you  and  I,  are  all 
bound  by  it.  So  the  question  is  perfectly  futile. 

Mr.  Markel:  I  think  I  am  entitled  to  an  answer  to  that 
question,  Mr.  Examiner. 

Trial  Examiner  Lipscomb:  Answer  the  question  if  you 
will,  Doctor. 

The  Witness:  Yes. 


By  Mr.  Markel: 

Q.  Could  you  do  so  tomorrow  morning?  A.  No. 

Mr.  Markel:  We  will  decide  later  on  whether  we  shall 
make  that  request,  your  Honor. 

Bv  Mr.  Markel: 

•/ 

Q.  Was  this  person  a  patient  of  yours  prior  to  the  com¬ 
mencement  of  this  day?  A.  The  patient  was  a  hospital 
patient. 

Q.  The  work  was  done  in  a  hospital?  A.  Yes. 

777  Q.  Clinic?  A.  No,  the  patient  was  a  patient  in  the 
hospital. 

Q.  Were  you  his  personal  physician?  A.  No.  The  pa¬ 
tient  was  a  patient  in  the  ward  of  the  hospital. 

Q.  In  the  ward?  A.  Yes. 

Q.  Who  selected  the  patient  for  you?  A.  My  research 
assistant. 

Q.  How  did  you  happen  to  select  this  particular  patient? 
A.  I  told  him  that  I  wanted  to  study  the  effects  of  this  drug 
upon  the  prothrombin  time,  and  I  told  him  that  I  would  like 
him  to  go  through  the  various  records  and  see  if  he  had 
available  a  patient  who  had  been  receiving  salicylate  with¬ 
out  Vitamin  K.  He  did.  The  patient  had  prolonged  pro¬ 
thrombin  time.  So  I  told  him  that  we  would  use  that  patient 
and  administer  Dolcin,  and  gradually  withdraw  the  salicy¬ 
late. 

Q.  It  was  a  matter  of  overlapping,  then ;  of  gradual  with¬ 
drawal  of  salicylates  as  Dolcin  was  increased;  is  that  the 
way  you  did  it  ?  A.  The  Dolcin  was  given  in  a  fixed  dosage, 
and  the  salicylate  was  withdrawn;  the  prothrombin  time 
was  studied. 

Q.  What  dosage  did  you  administer?  A.  I  believe  we 
gave  12  tablets  a  day. 

778  Q.  What  type  of  salicylate  had  the  patient  been 
receiving  up  to  the  time  you  administered  Dolcin? 

A.  I  believe  it  was  aspirin,  but  it  might  have  been  sodium 
salicylate.  I  am  not  certain  of  that. 
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Q.  Do  you  know — of  course,  if  you  don’t  know  just  what 
type  it  was,  I  suppose  you  can’t  tell  us.  But  how  many 
grains  of  aspirin  did  the  patient  receive  prior  to  your  ad¬ 
ministration  of  Dolcin?  A.  I  don’t  know  offhand. 

Q.  You  administered  Dolcin  tablets  12  a  day?  A.  Yes. 

Trial  Examiner  Lipscomb :  I  think  probably  we  had  better 
have  a  five-minute  recess. 

(A  short  recess  was  taken.) 

Trial  Examiner  Lipscomb:  Come  to  order. 

By  Mr.  Markel: 

Q.  Now,  Doctor,  do  you  know  how  long  this  patient  had 
been  in  the  hospital  before  you  gave  him  this  treatment? 
A.  Offhand,  I  don’t  know.  But  she  was  in  the  hospital  for 
an  appreciable  period  of  time. 

Q.  That  was  my  next  question — it  was  a  lady?  A.  Yes. 

Q.  Was  it  an  aged  person  or  a  young  person?  A.  No. 
She  is,  I  should  say,  either  in  her  late  thrities  or  early 
forties. 

779  Q.  What  was  her  liver  condition;  was  there  a  liver 
impairment?  A.  Yes. 

Q.  Was  there  a  kidney  impairment?  A.  No. 

Q.  Do  you  recall  any  other  particular  conditions  which 
might  be  contributory  factors  to  the  poor  prothrombin 
time?  A.  Her  condition  was  quite  good.  I  don’t  recall  any 
other  factor. 

Q.  I  want  to  be  sure  to  get  what  you  are  talking  about, 
where  you  are  tapering  off.  You  don’t  know  the  level  of 
salicylates  as  of  the  date  when  you  made  your  first  contact 
with  the  patient;  is  that  correct?  A.  You  mean  the  plasma 
level  ? 

Q.  No,  the  level  of  salicylate  administration.  A.  I  don’t 
know  offhand ;  no. 

Q.  You  started  with  12  Dolcin  tablets?  A.  Yes. 

Q.  What  do  you  mean  by  “tapering  off”?  A.  After 
about  two  days  we  stopped  the  aspirin,  or  whichever  other 
drug  she  was  getting,  and  just  let  her  continue  with  the 
Dolcin. 
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Q.  For  two  days  you  gave  both  of  them?  A.  Yes. 

Q.  Now  then,  did  you  compare  the  effect  of  the 

780  Dolcin  with  the  effect  of  the  aspirin  on  the  prothrom¬ 
bin  time  of  the  patient?  A.  Yes.  We  found  that  the 

prothrombin  time  not  only  stayed  prolonged,  but  became 
more  prolonged. 

Q.  Since  there  was  liver  impairment,  do  you  consider  that 
this  patient  was  a  proper  one  to  use  for  the  purpose  of 
testing  the  relative  effects  on  prothrombinemia  to  drugs? 
A.  Especially  that  type  of  person ;  yes. 

Q.  Would  Vitamin  K  have  been  found  to  fail  in  that 
case?  A.  Probably. 

Mr.  Markel :  That  is  all. 

Redirect  examination 

By  Mr.  Callaway: 

Q.  Doctor,  I  seem  to  have  gotten  the  impression  from  Mr. 
Markel’s  questions  that  you  have  administered  Dolcin  to 
only  one  person;  is  that  correct  or  not?  A.  No.  We  made 
this  sequential  study  of  one  person.  But  I  had  given  it  to 
several  other  people  in  private  practice,  including — and  I 
also  took  it  myself  for  several  days. 

Mr.  Markel :  I  would  like  to  have  the  answer  read  back. 
(The  reporter  read  the  answer,  as  follows:  “Answer: 
No.  We  made  this  sequential  study  of  one  person.  But  I 
had  given  it  to  other  people  in  private  practice  in- 

781  eluding — and  I  also  took  it  myself  for  several  days.”) 

Recross  examination 
By  Mr.  Markel : 

Q.  How  many  other  people;  several?  How  many  is  that? 
A.  I  believe  three  or  four. 

Q.  For  what  purpose?  A.  I  gave  it  for  the  same  purpose 
that  I  was  giving  them  salicylate. 

Q.  You  mean,  in  the  treatment  of  arthritic  and  rheumatic 
conditions?  A.  Yes. 
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Q.  Why  did  you  take  it  yourself?  A.  Also  because  I  do 
take  aspirin  for  certain  pains  that  I  have. 

Q.  Did  you  find  that  your  pains  were  relieved?  A.  Not 
as  well  as  with  aspirin. 

Q.  How  many  tablets  did  you  take  ?  A.  I  took  six  a  day. 
Q.  And  how  many  did  you  give  your  other  patients? 
A.  I  believe  the  average  was  between  six  and  twelve  a  day. 

Q.  But  you  yourself  went  back  to  aspirin?  A.  Yes.  I 
take  salicylates. 

Q.  You  take  salicylates  regularly?  A.  Fairly  regularly. 

•  ••••••*•• 

787  Dr.  Herman  H.  Tillis 

was  thereupon  called  as  a  witness  for  the  Commission  and, 
having  been  first  duly  sworn,  testified  iU/fotftnv’L> ; 

Direct  examination 


By  Mr.  Callaway: 

Q.  What  is  your  name?  A.  Herman  H.  Tillis. 

Q.  Where  do  you  live?  A.  66  Girard  Place,  Newark, 
New  Jersey.  ~  ~~  ~— 

Q.  Dr.  Tillis,  are  you  a  practicing  physician* 
am,  sir.  s _  _  _ 

Q.  Where  are  you  practicing?  A.  I  anT'pfacticing  in 
Newark,  New  Jersey. 

Q.  Doctor,  you  are  being  offered  here  as  an  expert  wit¬ 
ness,  and  some  of  the  weight  to  be  given  to  the  testimony 
of  an  expert  witness  is  based  on  his  qualifications  as  an 
expert. 

788  Will  you  therefore  please  tell  us  something  of  vour 
background?  First  let’s  start  off  with  your  educa¬ 
tion.  A.  I  got  my  Bachelor  of  Science,  B.  S.,  in  chemistry 
at  New  York  University  in  1928,  and  my  medical,  my  M.D., 
Degree  from  the  University  of  Louisville  in  1931. 

Then  I  interned  at  the  Newark  Beth  Israel  Hospital,  and 
then  the  Jersey  City  Medical  Center. 

I  was  a  resident  at  the  Essex  County  Isolation  Hospital, 
and  started  to  practice  in  1934. 
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Q.  Doctor,  what  hospital  appointments  have  been  con¬ 
ferred  upon  you  since  graduation  from  medical  school? 
A.  Since  1942,  I  think  would  be  more  in  line,  I  have  been 
on  the  staff  of  Presbyterian  Hospital  and  Beth  Israel  Hos¬ 
pital.  But  since  1942,  I  have  been  doing  only  arthritis, 
rheumatic  disease  work.  I  have  limited  my  work. 

Since  then  I  have  been  appointed  Chief  of  the  Arthritis 
Department  of  both  Presbyterian  Hospital  in  Newark,  and 
Beth  Israel  Hospital  in  Newark. 

I  am  also  on  the  Department  of  Health  Rehabilitation 
Division  in  New  Jersey.  I  have  been  connected  with  the 
New  York  University  Medical  College,  the  College  Clinic. 
That  is  Dr.  Currier  McEvan’s  Clinic  in  Arthritis. 

I  think  that  covers  the  hospitals. 

Q.  Doctor,  have  you  done  any  post-graduate  studies? 
A.  Oh,  yes.  I  took  post-graduate  studies  at  Post- 
789  Graduate  Hospital  with  Dr.  Hartung,  and  also 
worked  at  St.  Luke’s  Hospital  with  Dr.  Davis  for 
several  years;  Dr.  John  Stage  Davis. 

Q.  Doctor,  you  mentioned  a  minute  ago  a  connection  with 
a  medical  school.  What  was  your  connection?  A.  After 
that  I  was  connected  with  the  New  York  University — the 
Arthritis  Clinic  at  the  University,  New  York  University, 
and  I  had  an  official  appointment  there.  We  taught  the  stu¬ 
dents,  that  is  in  the  specialized  section,  until  my  work  in 
New  Jersey  become  too  arduous — I  am  still  officially  con¬ 
nected,  but  I  have  been  more  or  less  on  leave  of  absence. 

Q.  Doctor,  do  you  participate  in  and  direct  any  clinical 
clinics?  A.  Yes.  I  am  Chief  of  the  Arthritis  Clinic  of  the 
Newark  Beth  Israel  Hospital  and  the  Newark  Presbyterian 
Hospital. 

Q.  Doctor,  have  you  ever  participated  in  any  seminars  or 
symposiums  on  arthritis  or  rheumatism?  A.  Yes.  At  our 
staff  meetings  I  am  called  upon  to  discuss  any  of  the  newer 
things  in  arthritis.  That  is  our  regular  seminar  work. 

Just  last  month,  in  December,  we  had  the  post-graduate 
week  of  Northern  New  Jersey,  at  which  I  took  charge  of  the 
rheumatic  end  of  the  discussions  and  seminars. 
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Q.  Doctor,  what  scientific  and  medical  societies  are 
791  you  a  member  of  ?  A.  I  am  a  Fellow  of  the  American 

Medical  Association,  The  New  Jersey  Medical  Asso¬ 
ciation,  and  all  our  local  societies.  I  am  a  member  of  the 
American  Rheumatism  Association — I  was  elected  to  that 
in  1941 — and  The  New  York  Rheumatism  Association,  and 
the  New  Jersey  Rheumatism  Association. 

My  present  connection  with  the  New  Jersey  Rheumatism 
Association  is  as  President  for  this  year,  1950  to  1951. 

Q.  And  you  have  participated,  I  presume,  in  local  and 
national  scientific  society  meetings  at  various  times,  have 
you?  A.  Oh,  yes. 

Q.  Doctor,  have  you  had  occasion  at  different  times  to 
give  lectures  in  the  field  of  arthritis  and  rheumatism? 
A.  Yes.  I  have  discussed  rheumatic  diseases  so  often — do 
you  want  me  to  be  specific  as  to  when  I  was  on  the  program, 
or  something  like  that? 

Q.  Just  kind  of  give  us  a  little  idea  about  the  extent  of 
that,  is  what  I  was  talking  about.  If  you  don’t  remember 

the  particulars -  A.  Well,  I  do.  But  it  happened  so 

frequently  at  our  meetings.  I  venture  to  say  that  I  present 
at  least  three  discussions  a  year  to  the  Presbyterian  Hos¬ 
pital,  Arthritis  Clinic,  and  the  same,  probably,  at  Beth 
Israel. 

Q.  Doctor,  I  understood  you  to  say  that  since  1942 
791  your  practice  had  been  entirely  with  arthritic  and 
neuritic  patients;  is  that  correct?  A.  That’s  correct. 

Q.  Doctor,  could  you  give  us  any  idea  of  the  approximate 
number  of  patients  suffering  from  arthritic  and  rheumatic 
conditions  that  you  see  during  the  year?  I  know  it  would 
have  to  be  a  rough  estimate,  but  just  give  us  some  estimate 
along  that  line,  if  you  can.  A.  Well,  in  the  office  and  in  the 
clinics,  in  the  hospitals — after  all,  I  would  venture  to  say  it 
is  probably  at  least  fifteen  hundred  during  the  course  of  the 
year. 

Q.  And  that  has  been  continuing  since  1942;  is  that  the 
case?  A.  Yes,  that’s  right. 
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Q.  Doctor,  in  your  private  practice  and  at  the  hospitals 
with  which  you  are  affiliated,  and  the  various  clinics  which 
you  attend,  have  you  seen  and  treated  many  patients  suf¬ 
fering  with  osteo-arthritis,  rheumatic-arthritis,  infectious- 
arthritis,  rheumatic  fever,  and  other  rheumatic  diseases  in¬ 
cluding  myositis,  fibrositis,  bursitis,  neuritis,  and  sciatica, 
and  lumbago?  A.  Yes,  sir.  My  work  is  entirely  limited  to 
that  type  of  illness. 

Q.  Also,  in  your  private  practice  and  in  your  hospital 
connections  and  the  clinics  which  you  have  attended, 

792  you  have,  as  I  understand  it,  followed  the  course  of 
these  various  diseases,  including  their  complications, 

have  you?  A.  That’s  right. 

Q.  And  have  you  had  occasion  to  conduct  studies  in  re¬ 
search,  clinically,  that  is,  with  human  patients  in  the  field 
of  rheumatic  and  arthritic  conditions?  A.  We  have  con¬ 
stantly  had  some  project  going  since  1937 — about  ’37,  I 
would  venture  to  sav. 

m 

Q.  Doctor,  have  you  had  any  experience  in  treating  pa¬ 
tients  suffering  from  arthritic  conditions  with  Dolcin?  A. 
Yes. 

Q.  Doctor,  what  is  prothrombin,  and  what  is  its  impor¬ 
tance  to  the  human  body?  A.  Well,  prothrombin  is  the 
material  present  in  the  blood  that  is  supposedly  produced 
by  the  liver,  which  affects  the  clotting  mechanism. 

Q.  What  is  meant  by  the  expression  “prothrombin 
time”?  A.  That  is  the  relationship  of  the  clotting  mech¬ 
anism  in  relation  to  the  normal  clotting  time.  The  P-time 
may  be  20  per  cent  of  normal,  or  50  per  cent  of  normal. 

Q.  Doctor,  have  you  seen  the  formula  for  the  product 
Dolcin,  and  the  directions  for  use  as  set  forth  in  the  com¬ 
plaint?  A.  Yes. 

Q.  I  believe  we  sent  you  a  copy  of  the  complaint, 

793  did  we  not?  A.  That’s  right. 

Q.  And  have  you  had  occasion  to  carefully  con¬ 
sider  that  formula  and  directions  for  use  as  set  forth  in  the 
complaint?  A.  Yes. 
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Q.  Doctor,  what  may  be  the  consequences  to  a  person  hav¬ 
ing  rheumatic  fever  from  the  unsupervised,  prolonged  ad¬ 
ministration  of  Dolcin? 

The  Witness:  The  prolonged,  unsupervised — that  is  the 
question,  right? 

By  Mr.  Callaway: 

Q.  Yes.  A.  The  prolonged,  unsupervised  use  of  Dol¬ 
cin — 

Q.  To  persons  having  rheumatic  fever.  A.  To  a  person" 
having  rheumatic  fever — the  prolonged  use  of  Dolcin 

794  would  have  the  same  effect  as  the  prolonged  use  of 
aspirin  or  salicylates,  or  any  other  drug  of  coal  tar 

derivatives,  let  us  say,  without  supervision,  would  be  very, 
very — a  very  dangerous  procedure. 

I  would  not  want  my  child,  under  Dolcin,  or  aspirin,  for 
a  long  period  of  time,  with  rheumatic  fever,  or  anything 
else. 

In  other  words,  the  salicylate,  or  the  Dolcin,  or  anything, 
is  just  a  part  of  the  treatment  for  rheumatic  fever.  And  you 
said  “ unsupervised. ’ ’ 

Q.  Yes.  A.  That  is  the  question. 

•  ••••••••• 

Q.  Doctor,  does  aspirin  or  other  salicylates  affect  the  pro¬ 
thrombin  time  of  the  blood?  A.  They  do. 

Q.  Do  they  lengthen  it  or  shorten  the  prothrombin  time? 
A.  They  increase  the  bleeding  mechanism.  Let’s  put  it  in 
terms  we  call  hypoprothrombinemia;  then  we  get  away  from 
terms  which  we  can  discuss. 

795  Salicylates,  like  aspirin,  will  prolong  the  bleeding 
mechanism.  Let ’s  put  it  that  way. 

Q.  Doctor,  aside  from  the  prothrombin  content  of  the 
blood,  can  aspirin  be  taken  with  safety  and  impunity  over 
prolonged  periods  of  time  without  harmful  effects  upon  the 
body,  in  your  opinion?  A.  Would  you  restate  that  ques¬ 
tion,  please? 


342 


Q.  Let  me  reframe  it  this  wav:  Does  aspirin  have  other 
toxic  effects  on  the  human  body  besides  its  effect  upon  the 
prothrombin  time?  A.  Yes. 

Q.  What  are  some  of  the  manifestations  of  these  toxic 
effects  of  aspirin  on  the  human  body?  A.  The  milder  ones 
are  gastro-intestinal  upsets — upset  stomach,  so  to  speak — 
ringing  in  the  ears.  The  more  severe  effects,  of  course,  are, 
as  we  discussed,  hemorrhage  and  destruction  of  tissue.  It  is 
conceivable,  entirely,  that  you  can  get  destruction  of  liver 
•tissue. 

Q.  Doctor,  are  some  persons  adversely  affected  even  by 
rather  small  amounts  of  aspirin?  A.  Yes.  There  are  some 
people  who  are  so-called  sensitive  to  aspirin. 

Q.  I  asked  you  if  aspirin  could  be  taken  with  safety  and 
impunity  over  prolonged  periods  of  time  without  harmful 
effects  on  the  body.  Now  I  want  to  ask  you,  in  your 

796  opinion,  if  Dolcin  can  be  taken  with  safety  and  im¬ 
punity  over  prolonged  periods  of  time  without  harm¬ 
ful  effects  on  the  body? 

Mr.  Markel:  Same  objection,  Mr.  Examiner. 

Trial  Examiner  Lipscomb:  Objection  is  overruled. 

A.  I  don’t  believe  that  it  can  be  taken — that  Dolcin  or 
aspirin  can  be  taken  over  a  prolonged  period  of  time  with 
impunity. 

Q.  Doctor,  in  your  opinion,  would  Dolcin  have  the  same 
toxic  and  harmful  effects  on  the  body  as  would  be  produced 
by  an  equivalent  amount  of  aspirin?  A.  I  believe  so. 

•  ••••••••• 

797  Doctor,  in  your  opinion  can  Dolcin  be  taken  even 
in  small  amounts  with  safety  and  impunity  by  per¬ 
sons  vrho  are  adversely  affected  by  small  amounts  of 

aspirin? 

798  Mr.  Markel :  I  object  on  the  ground  that,  of  course, 
no  foundation  has  been  laid  for  the  question. 

Trial  Examiner  Lipscomb:  Objection  is  overruled.  Doc¬ 
tor,  you  may  answer  the  question. 

A.  No,  it  cannot  be  taken  with  impunity.  Let’s  follow  that 
line  of  thought. 
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By  Mr.  Callaway: 

Q.  Doctor,  is  there  a  disease  entity  which  is  known  simply 
as  rheumatism?  A.  No. 

Q.  Or  simply  as  arthritis?  A.  No. 

Q.  What  do  these  terms  represent,  or  what  do  they  in¬ 
clude?  A.  To  me — and  this  is  what  it  represents  to  me  as 
a  man  who  does  rheumatic  diseases — rheumatism  is  a  gen¬ 
eral  term,  including  all  diseases  involving  the  musculo¬ 
skeletal  system,  such  as  are  called  bursitis,  myositis,  mvo- 
fibrositis,  neuritis,  and  the  various  forms  of  arthritis.  In 
other  words,  it  is  a  general  term — I  have  answered  this 
question  very  often  to  laymen,  and  I  have  put  it  to  them  in 
this  way :  Rheumatism  is  the  term  comparable  to  saying  we 
are  all  Americans.  And  then,  when  it  is  broken  down,  well 
there  are  Northerners  and  there  are  Southerners.  There 
may  be  Crackers  from  Georgia. 

Then  following  that  breakdown,  arthritis  is  part  of 
799  rheumatism.  And  then  arthritis  itself  can  be  broken 
down  into  the  various  specific  types  of  arthritis.  So 
that  arthritis  itself  is  not  a  specific  term. 

Q.  Do  these  different  diseases  coming  under  the  general 
terms  of  rheumatism  and  arthritis  have  different  symptoms? 
A.  Surely. 

Q.  Do  they  follow  different  courses?  A.  A  different  pic¬ 
ture,  a  different  pattern  entirely. 

Q.  Do  they  require  different  forms  of  treatment?  A. 
Once  the  diagnosis  is  made,  yes.  The  form  of  treatment  is 
entirely  separate. 

Q.  Doctor,  is  pain  one  of  the  common  symptoms  of  all 
these  various  kinds  of  rheumatic  and  arthritic  diseases,  in¬ 
cluding,  we  will  say,  arthritis,  rheumatism,  myositis,  fibrosi- 
tis,  lumbago,  bursitis,  neuritis,  sciatica,  rheumatic  fever, 
and  so-called  “growing  pains’ ’  in  children — is  pain  one  of 
the  common  symptoms?  A.  I  would  say  pain  is  one  of  the 
very  common  symptoms. 

Q.  Doctor,  can  you  describe  for  us  the  character  of  the 
pain  which  may  manifest  itself  in  these  various  kinds  of 
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conditions  of  which  we  have  been  talking,  with  reference 
to  its  severity  or  mildness,  we  will  try?  A.  My  conception 
of  pain  may  be  a  bit,  or  at  times  I  am  sure  is  entirely,  dif¬ 
ferent  than  someone  else’s  conception.  In  other  words, 
pain  is  a  very  personal  thing;  it  is  a  personal  re- 

800  action. 

What  may  be  severe  pain  to  one  person  may  be 
just  moderate  pain  to  another.  The  pain  factor  must  be 
evaluated  in  conjunction  with  the  general  picture,  and  not 
taken  as  the  prime,  thing,  even  though  that  may  be  the  im¬ 
portant  thing  that  brings  the  patient  to  the  doctor. 

Q.  In  other  words,  I  take  it,  you  mean  by  that  that  doctors 
just  treat  the  pain?  A.  No,  you  should  not  just  treat  the 
pain.  If  every  patient  who  complained  of  pain — you  can 
have  this  off  the  record,  because  I  don’t  believe - 

Q.  I  expect  it  better  stay  on  the  record.  A.  All  right. 
If  every  patient  who  severely  complained  of  pain  and  went 
to  doctors,  and  the  doctors  just  treated  the  pain,  we  would 
have  a  great  many  narcotic  addicts  running  around,  if  the 
doctors  just  treated  the  pain  and  nothing  else. 

Q.  How  severe  or  how  mild  may  be  the  pains  of  these  va¬ 
rious  conditions?  You  have  stated  that  it  did  have  a  per¬ 
sonal  factor.  A.  That’s  right. 

Q.  But  could  you  give  us  some  idea  of  the  severity  or 
the  mildness  in  these  various  conditions?  A.  Depending 
on  the  activity  of  the  illness,  I  have  seen  patients  who  were 
writhing  in  such  pain  that  just  touching  the  bed  covers 
would  cause  them  to  cry  out  as  if  they  were  in  ex- 

801  cruciating  pain.  And  I  have  seen  patients  who  were 
so  badly  crippled  up,  that  it  would  take  them  ten 

minutes  to  walk  across  this  room.  And  yet  that  same  person 
that  would  take  ten  minutes  to  walk  across  the  room  tried 
to  maintain  some  form  of  gainful  employment. 

Again,  it  is  a  variable  factor,  depending  entirely  on  the 
individual  personality. 

Q.  May  it  run  the  gamut  from  extremely  mild  to  ex¬ 
tremely  severe?  A.  It  can  be  very,  very  mild,  or  very,  very 
severe,  yes. 
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Q.  Doctor,  in  your  opinion,  can  Dolcin  taken  as  directed 
be  relied  upon  to  usually  or  ordinarily  completely  relieve 
the  pains  which  accompany  these  various  conditions  which 
we  have  been  discussing?  A.  I  would  say  that  if  the  condi¬ 
tion  was  the  so-called  type  of  mild  pain,  Dolcin  could  con¬ 
ceivably  relieve  some  of  the  pain. 

Q.  Well,  now -  A.  Would  you  rephrase  your  question?  ' 

Q.  What  I  was  asking  you  about  was :  Could  it  be  relied 
upon  to  usually  or  ordinarily  relieve  completely  the  pains 
which  accompany  these  various  conditions?  A.  Not  com¬ 
pletely;  no,  sir.  Not  usually,  unless  the  pain  was  of  a  very  . 
mild  nature. 

Q.  Doctor,  this  may  be  repeating  or  I  may  be  ask- 

802  ing  you  to  repeat,  but  are  there  many  cases  in  which 
the  pain  is  so  severe  that  Dolcin,  taken  as  directed,  or 

even  double  that  dosage,  would  have  practically  no  effect? 

A.  Oh,  I  would  say  that  is  very  often  the  case. 

Q.  Doctor,  in  your  opinion  what,  in  Dolcin,  is  responsible 
for  such  relief  of  pain  as  may  be  obtained  from  the  use 
thereof?  A.  I  think  the  aspirin. 

Q.  In  your  opinion,  will  the  use  of  Dolcin  afford  any 
greater  degree  of  relief  from  pain  than  would  be  afforded 
by  taking  an  amount  of  aspirin  equivalent  to  that  supplied 
by  Dolcin?  A.  No. 

Q.  Doctor,  in  addition  to  the  pain,  what  are  some  of  the 
other  symptoms  which  may  accompany  the  various  kinds  of 
rheumatism  and  arthritis  ?  A.  Stiffness  is  one  of  the  signs. 
And  of  course,  you  can’t  generalize.  For  example,  we  take 
the  rheumatoid  arthritis,  there  may  be  fever,  loss  of  weight, 
general  cachexia,  an  anemia,  and  the  pain  is  there,  of  course, 
but  there  is  a  certain,  definite  amount  of  stiffness ;  there  is 
redness  of  joints ;  there  is  swelling.  There  are  many  things. 

You  just  can’t  individualize - 

Q.  Is  there  muscle  atrophy  also?  A.  That  is  a  sec¬ 
ondary  thing  that  follows  with  rheumatoid  arthritis. 

803  Q.  Is  there  anemia  also?  A.  Yes. 

Q.  Are  there  also  vasal  motor  disturbances  there? 
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A.  There  are  marked  motor  disturbances  in  rheumatoid 
arthritis,  which  we  are  talking  about. 

Q.  Yes.  A.  Yes. 

Q.  Now,  would  Dolcin,  in  your  opinion,  have  any  effect 
on  any  of  these  symptoms  which  you  have  mentioned,  other 
than  the  pain?  A.  None  whatsoever. 

•  ••••••••• 

Cross  Examination 
By  Mr.  Markel: 

Q.  Doctor  Tillis,  can  you  just  give  us  the  Dolcin  formula? 
A.  Yes.  It  has  calcium  succinate,  2.8  grains;  and  aspirin, 
3.7  grains,  as  I  recall. 

Q.  Per  tablet?  A.  Per  tablet. 

804  Q.  And  the  directions  for  use  that  you  had  in  mind 
when  you  •were  asked  these  questions  were  what,  just 

so  we  have  it  on  the  record  too?  You  said  you  were  familiar 
with  the  directions  for  use?  A.  Yes. 

Q.  What  directions  did  you  have  in  mind  when  you  were 
answering  the  question,  specifically  with  respect  to  Dolcin? 
A.  At  first  the  patient  is  instructed  to  take  twelve  tablets  a 
day,  and  to  continue  that  until  relief  is  established;  and 
then  to  continue  eight  tablets  a  day  for  an  indefinite  period 
of  time,  so  as  to  prevent  any  recurrence  of  the  illness. 

Q.  And  your  opinion  was  expressed  on  the  basis  of  such 
direction  as  you  have  just  stated;  is  that  right?  A.  Yes. 
Approximately  that  type,  that  indefinite  form. 

Q.  You  say  it  has  succinate  and  aspirin.  Do  you  know 
the  formula  for  succinic  acid?  A.  No. 

Q.  Do  you  know  the  biological  effects  of  succinate,  or 
succinic  acid?  A.  No,  other  than  what  I  have  attempted  to 
investigate,  from  the  literature,  from  discussions  with 
other  men  who  do  rheumatic  disease  work,  chemists  that  I 
have  discussed  this  with. 

Q.  The  usual  way  in  which  an  expert  would  inform  him¬ 
self,  is  that  what  you  mean  to  tell  us?  A.  No.  I 

805  don’t  claim  to  be  an  expert  in  chemistry.  I  am  a 
practicing  physician. 
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Q.  And  then  you  can’t  say - 

Mr.  Callaway:  Let  him  finish  his  answer. 

A.  (Continuing)  But  in  using  a  drug  that  is  used  so 
commonly,  I  felt  that  I  wanted  to  get  more  information  about 
it,  and  therefore  I  proceeded  to  inquire  from  the  men  doing 
chemistry,  chemists,  and  also  from  other  practitioners  'who 
were  seeing  patients  with  rheumatic  diseases. 

Q.  What  are  the  physiological  effects  of  succinic  acid? 
A.  We  are  talking  about  calcium  succinate;  that  is  limited 
to  that? 

Q.  Well,  all  right.  I  was  asking  about  succinic  acid.  Is 
there  a  distinctive  difference  in  physiological  effect  of  suc¬ 
cinic  acid  and  calcium  succinate?  A.  I  don’t  know. 

Q.  And  you  don’t  know  about  succinic  acid,  I  take  it,  then? 
A.  No. 

Q.  Then  what  are  the  physiological  effects  of  calcium 
succinate?  A.  Taken  orally — now,  this  is  the  result  of 
several  years  of  discussions  here  and  there,  and  informa¬ 
tion  acquired — calcium  succinate,  taken  orally,  has  no  effect 
on  the  body  in  the  dosage  used  in  the  Dolcin  tablet. 

806  Q.  Give  us  a  little  more  specific  information  as  to 
the  source  of  that  information.  You  are  talking  of 
here  and  there,  and  reading  this  and  that,  and  that  is  a  little 
bit  loose.  A.  I  will  say  this :  one  of  my  colleagues  who  has 
since  passed  away,  Dr.  Harold  Connamacher,  who  worked 
with  us,  who  was  a  pharmaceutical  chemist  and  a  physician, 
went  into  the  field  very  carefully,  of  the  calcium  succinate, 
and  he  could  find  no  evidence  of  its  effect  from  oral  use  in 
the  dosage - 

Q.  Do  you  know  what  tests  he  made  ?  A.  He  went  through 
the  literature  very  carefully,  inquired  from  chemists,  as  I 
recall ;  Harold  had  quite  a  voluminous  correspondence  about 
the  thing,  even  to  the  extent  of  writing  to  the  Dolcin  Cor¬ 
poration.  He  carried  on  correspondence  with  them. 

Q.  Do  you  know  what  observations  he  made  in  any  tests 
that  he  ran?  A.  He  didn’t  run  any  tests.  He  inquired;  he 
got  all  the  information  for  me.  He  was  working  in  my 
clinic. 
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Q.  In  coming  prepared  to  this  hearing,  you  of  course,  in 
criticising  Dolcin,  I  presume,  prepared  yourself  to  the  best 
of  your  ability;  and  as  part  of  this  preparation,  have  you 
looked  at  any  written  scientific  article  dealing  with  the 
physiological  effect  of  calcium  succinate?  A.  I  have  made 
no  particular  preparation  for  this  meeting. 

807  Q.  Well,  can  you  give  us  any  particular  scientific 
statement,  the  name  of  one  scientific  report  which  dis¬ 
cusses  the  physiological  effect  of  calcium  succinate,  that 
you  have  in  mind?  A.  I  believe  there  is  an  article,  several 
years  ago,  by  Dr.  Gubner,  in  the  New  England  Medical 
Journal.  I  don’t  know  exactly  where,  but  I  remember  see¬ 
ing  the  name  Dr.  Gubner  and,  of  course,  the  original  article 
on  Dolcin  was  in  one  of  the  Ohio — I  think  it  was  the  Ohio 
Medical  Journal  by  Dr.  Szucs. 

Q.  Do  you  have  any  other?  A.  No. 

Q.  Any  other  paper  in  mind?  A.  No,  no  other  paper  in 
mind. 

Q.  Do  you  know  who  Dr.  St.  George  is?  A.  No. 

Q.  You  don’t  know  who  he  is?  A.  I  don’t  know  him. 

Q.  You  don’t  know  who  he  is?  A.  I  don’t  know  him. 

Q.  Perhaps  I  could  refresh  your  recollection  a  little  bit. 
Do  you  know,  did  it  come  to  your  attention  that  he  got  a 
Nobel  Prize  for  work  with  succinate,  in  testing  its  biological 
effects?  Has  that  come  to  your  attention?  A.  No. 

808  Q.  And  his  writings,  his  work,  have  not  come  to 
your  attention?  A.  No.  He  may  be  a  chemist.  Asa 

practicing  physician,  I  wouldn’t  know  him;  he  wouldn’t  be 
in  my  field. 

Q.  He  is  a  physician.  Does  that  help  you  out  any? 
A.  No. 

Q.  Do  you  know  Dr.  Castex  from  Argentina?  A.  No. 

Q.  Have  any  of  his  writings  come  to  your  attention,  where 
he  discussed  the  physiological  effect  of  calcium  succinate? 
A.  No. 

Q.  You  didn’t  have  any  such  writings  in  mind?  A.  No. 

Q.  Only  your  conversation  with  people  who  have  written 
letters  to  Dolcin  and  others  to  inquire  ?  A.  And  the  general 
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men  doing  rheumatic  disease  work,  who  run  across  patients 
who  have  taken  Dolcin,  and  who  have  gone  into  a  bit  more 
of  a  study  on  the  thing.  Men  like  Dr.  Otto  Steinbracher, 
men  like — well,  Hartung,  men  like  Currier  McEwan,  Joseph 
Bumen,  men  in  our  area;  John  Gray. 

Q.  What  work  have  they  done?  A.  They  are  all  men  who 
have  done  arthritis  and  rheumatism  work. 

Q.  Have  they  done  any  work  to  vour  knowledge  to  deter¬ 
mine  the  specific  effects  of  Dolcin?  A.  No.  These 
S09  men  are  not  chemists,  as  I  have  said;  they  are  prac¬ 
ticing  physicians. 

Q.  You  have  talked  about  toxic  effects  of  aspirin  and 
Dolcin  here.  What  is  the  LD  50  of  aspirin?  A.  I  don’t 
know.  It  has  been  a  long  time  since  I - 

Q.  What  is  the  LD  50  for  Dolcin?  A.  I  don’t  know. 

Q.  You  have  never  compared  them?  A.  I  don’t  know. 
I  don’t  know  what  the  lethal  dose  is  for  drugs.  That  I  feel 
is  in  the  field  of  physiological  chemistry,  or  the — yes,  the 
physiological  chemist. 

Q.  You  have  not -  A.  I  have  not - 

Q.  You  have  not  made  a  determination,  comparative  de¬ 
termination  of  the  comparative  LD  50 ’s?  A.  I  have  not 
gone  into  that  line  because  discussions  or  dissertations  on 
the  lethal  dose  of  drugs  would  not  appear  in  the  medical 
journals,  in  the  archives  of  internal  medicine,  for  instance, 
or  in  the  American  Medical  Association  papers.  That  would 
appear  in  the  journal,  say,  of  Experimental  Therapeutic,  or 
the  Chemical  Society.  That  is  not  basically  a  part  of  the 
practicing  physician 's  armamentarium. 

Q.  Doctor,  you  need  not  apologize  for  it.  The  point  is 
you  don’t  know,  and  that’s  all  I  want  to  bring  out. 
810  A.  I  wanted  to  explain  why  I  didn’t,  or  why  I  didn’t 
go  into  it. 

Q.  But  for  my  purposes,  it  is  not  necessary.  As  long  as 
it  is  on  the  record,  it  is  all  right. 

Mr.  Callaway:  Let’s  see.  He  has  asked  a  question. 

Trial  Examiner  Lipscomb:  Gentlemen,  we  are  having  too 
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much  argument  with  the  witness,  and  back  and  forth.  Make 
your  statement,  Mr.  Callaway. 

Mr.  Callaway:  He  has  asked  questions  about  LD  50;  I 
don’t  know  what  LD  50  is.  I  think  the  record  ought  to  show 
something  about  that. 

By  Mr.  Markel: 

Q.  Doctor,  can  you  explain  what  we  mean  when  we  talk 
about  the  LD  50  of  a  substance?  A.  I  can’t,  specifically. 
I  know  that  LD  refers  to  lethal  dose.  But  what  the  50 
represents,  I  don’t  know  exactly.  I  have  an  idea,  but  I 
would  prefer  to  leave  it  to  the  chemists. 

Q.  For  present  purposes,  would  it  be  sufficiently  accurate 
to  say  it  is  a  measure  of  toxicity  that  is  used  in  discussing 
relative  toxicity  of  substances;  is  it  not?  A.  I  think  so. 

Q.  For  our  purpose,  that  would  be  adequate.  A.  I 
think  so. 

811  Q.  What  about  acute  toxicities.  Have  you  ever, 
yourself,  conducted  any  studies  to  determine  the 
acute  toxicity  of  aspirin?  A.  No. 

Q.  Or  sub-acute?  A.  No. 

Q.  I  take  it,  then,  you  haven’t  done  that  either  with 
Dolcin?  A.  No. 

Q.  You  say  that  there  are  no  such  ailments  as  arthritis 
and  rheumatism.  You  explained  at  some  length  as  to  what 
the  words  “rheumatism”  and  “arthritis”  meant  to  vou. 

Have  you  an  opinion  as  to  what  they  mean  to  lay  people  ? 
A.  I  have.  But  I  think  it  means  different  things  to  different 
lay  people. 

Q.  What  does  a  lay  person  talk  about  when  he  talks  about 
arthritis  and  rheumatism,  when  he  uses  those  words?  A. 
They  normally  talk  about  painful  swelling,  painful  joints, 
swollen  joints,  deformed  joints,  even  to  the  extent  of  saying 
that,  “I  can  tell  the  weather  is  going  to  change  because  of 
my  rheumatism.”  That  is  a  very  down  to  earth  sort  of 
thing. 

Q.  That  is  a  very  common  expression?  A.  That’s  right. 
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Q.  And  is  it  correct  to  say  that  such  a  person  has 

812  reference  to  a  little  ache  in  the  joint,  pain  somewhere  ? 
A.  I  beg  pardon? 

Q.  Is  it  correct  to  say  that  such  a  person  no  doubt  has 
in  mind  a  pain  when  he  says  that  “I  know  the  weather  is 
going  to  change  because  of  my  rheumatism”?  A.  Is  it  cor¬ 
rect  to  assume  that  he  has  a  pain? 

Q.  That  he  feels  a  pain,  which  is  the  basis  for  his  weather 
report?  A.  Yes.  I  would  say  that’s  right. 

Q.  So  ordinarily,  arthritis  and  rheumatism  mean  certain 
types  of  pain,  and  primarily  pains,  to  lay  people;  isn’t 
that  correct?  A.  Pains,  and  also  deformity. 

Q.  I  wonder  if  you  can  undertake  to  define  a  little  more 
specifically  the  term  “severe  pain.”  What  is  the  severe 
pain?  A.  To  me,  a  severe  pain  is  a  pain  which  the  person 
complaining  of  that  pain  feels  is  of  such  magnitude  that  it 
may  cause  him  to  cry  out,  or  writhe  in  pain. 

Q.  Well,  now,  can  you  give  me  an  idea  of  the  percentage 
of  the  1500  patients  a  year  that  you  see  that  come  to  your 
office  that  suffer  from  that  kind  of  pain?  A.  Usually  a 
patient  having  that  kind  of  pain  can’t  come  to  the  office. 
We  usually  have  to  see  that  type  of  patient  in  the  hospital 
or  at  home. 

813  Q.  About  how  many  arthritics  wmuld  you  say  we 
have  in  this  country;  rheumatism  and  arthritis?  A. 

The  figures  that  we  can  go  by,  the  last  figures,  are  the  ones 
released  by  the  Arthritis  and  Rheumatism  Foundation ;  and 
they  are  roughly  about  seven  million  sufferers. 

Q.  What  percentage  of  cases  of  the  seven  million  have 
extremely  severe  pains  of  the  type  that  you  have  talked 
about  ? 

Mr.  Callaway:  Objection.  He  couldn’t  possibly  answer 
that  question,  because  he  hasn’t  seen  the  seven  million. 

Trial  Examiner  Lipscomb:  I  think  the  objection  is  well 
taken.  Sustained. 

Mr.  Markel:  Mr.  Examiner,  I  am  asking  the  Doctor’s 
opinion.  He  has  talked  about  kinds  of  pains  here. 

For  one  thing,  we  still  haven’t  pinned  that  down.  We 
expect  to  see  if  we  can  pin  it  down  a  little  more. 


But  I  want  to  know  now,  lie  certainly  has  expressed  an 
opinion  on  a  lot  of  other  things  that  I  am  sure  he  knows  less 
about  than  this,  and  we  are  entitled  to  have  his  opinion  as 
to  the  percentage  of  people  that  suffer  the  kind  of  pain 
that  he  has  described  here  now  as  severe.  I  think  I  am 
entitled  to  the  doctor’s  opinion  as  to  that. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  is  of  the 
opinion  that  the  Doctor’s  answer  would  be  nothing  in  the 
world  but  a  guess.  He  couldn’t  possibly  know. 

814  Mr.  Markel:  Then  we  will  reduce  that. 

By  Mr.  Markel: 

Q.  You  said  that  you  saw  about  1500  patients  a  year,  and 
you  have  seen  that  many  a  year  since  1942?  A.  Approxi¬ 
mately,  yes. 

Q.  The  arithmetic  we  can  do  on  paper.  We  don’t  have 
to  do  that  now.  But  of  that  group,  what  percentage  of 
patients  have  the  type  or  suffer  the  type  of  pain  that  you 
have  described  as  severe?  A.  Let  me  qualify  that  by  giving 
an  example,  if  it  is  permissible : 

You  may  see  a  patient  with  acute  rheumatic  arthritis, 
that  is,  in  the  acute  phase  of  rheumatoid  arthritis,  who  is 
in  severe  pain,  and  you  proceed  along  the  accepted  methods 
of  therapy ;  and  then  that  patient  is  not  in  severe  pain,  say, 
a  month  later. 

Now,  can  you  say  that  that  patient  is  in  acute  pain  or 
chronic  pain,  at  which  stage  do  you  want  to  see  him  ?  Prob¬ 
ably  every  patient — not  every  patient,  but  a  good  proportion 
of  the  patients  that  we  see  at  some  time  or  other  have  suf¬ 
fered  severe  enough  pain  to  seek  the  advice  of  a  physician. 

Q.  Is  that  what  patients  ordinarily  do  when  they  have 
these  severe  pains  that  you  have  described?  A.  Not  even 
severe  pain.  Pain  is  the  most  common  symptom  that 

815  brings  a  patient  to  the  physician. 

Q.  I  was  addressing  myself  to  the  patients  who 
suffer  the  severe  pain  as  you  have  defined  it,  and  I  would 
like  to  know  if  you  can.  A.  I  can’t  give  you  any  exact  or 
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even  indefinite  figures  as  to  how  many,  because  pain  is  a 
relative  thing.  You  take  two  people  and  stick  a  needle 
into  them.  One  person  will  say,  “It  hurts  a  little;”  and 
the  other  will  say  “It  hurts  a  great  deal.”  Pain  is  a  very 
relative  thing  which  we  can’t  measure  the  way  we  can 
measure  muscular  atrophy.  That’s  one  of  the  things  we 
are  up  against.  Pain  is  a  very  personal  thing. 

Q.  Patients  suffering  from  the  types  of  pain  that  you 
have  just  described  as  severe  are  usually  hospital  patients, 
are  they  not?  A.  Not  necessarily. 

Q.  I  am  constantly  mindful  of  your  definition  of  pain,  of 
severe  pain.  A.  Yes. 

Q.  Are  they  usually  bedridden?  A.  Again,  not  neces¬ 
sarily.  They  may  be. 

Q.  Do  you  prescribe  salicylates  as  part  of  the  treatment 
of  these  conditions  that  we  have  discussed,  which  are  re¬ 
vealed  by  the  severe  pains  as  described  by  yourself?  A.  I 
have  no  generalization  to  say  that  I  prescribe  salicvl- 
816  ates  or  this  or  that.  I  mean,  first,  I  make  a  positive 
diagnosis,  or  as  positive  as  I  can  possibly  be,  and 
then  proceed  to  set  up  a  routine. 

Now,  if  salicylates  are  part  of  that  routine  that  I  set  up, 
then  I  use  salicylates. 

Q.  Do  you  use  salicylates  rather  frequently?  A.  I  would 
say,  in  my  work,  more  than  any  other  drug. 

Q.  Why?  A.  Because  salicylates  are  the  time-honored 
remedy  for  rheumatic,  the  so-called  rheumatic  diseases. 

Q.  If  I  was  to  suggest  to  you  it  has  been  characterized 
as  the  drug  of  choice  for  the  treatment  of  these  conditions, 
would  you  accept  such  a  characterization?  A.  A  drug  of 
choice  for  what? 

Q.  Treatment  for  the  alleviation  of  the  pains,  possibly 
other  symptoms  of  arthritis?  A.  Other  symptoms? 

Q.  Well,  let’s  say  pain,  arthritic  and  rheumatic  pains. 
W7ould  you  accept  it  as  the  drug  of  choice  yourself?  A.  I 
would  not  completely  accept  it  as  the  drug  of  choice.  Under 
certain  circumstances,  for  certain  specific  things,  I  might  go 
along  with  that  statement. 
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Q.  You  said  “not  other  symptoms”.  Do  salicylates  have 
any  effect  on  swelling,  stiffness,  fever,  because  of  dilation 
of  the  blood  vessels,  peripheral  blood  vessels?  A.  I 

817  don’t  think  salicylates  have  any  effect  on  swellings. 
I  don’t  think  they  have  any  effect  on  the  dilation  of 

local  blood  vessels,  or  local  hyperemia,  which  is  what  you 
have  in  mind.  I  think  that  any  relief  of  stiffness  is  a 
secondary  relief,  because  of  some  pain  having  been  relieved. 

Q.  You  say  that  a  relief  of  stiffness  follows  as  secondary? 
A.  Secondary.  Whatever  relief  of  stiffness  there  may  be, 
may  be  secondary  to  some  relief  of  some  pain  that  is  relieved 
by  salicylates. 

Q.  Now  as  to  the  possible  harmful  effects,  you  named  as 
one  of  the  possible  harmful  effects,  gastro-intestinal  dis¬ 
turbance  that  you  attribute  to  aspirin;  is  that  correct? 
A.  That’s  right. 

Q.  That  is  relatively  common?  A.  I  would  say  yes;  I 
would  say  it  is. 

Q.  There  are  a  few’  people  that  cannot  take  aspirin  be¬ 
cause  of  that?  A.  Yes;  I  w’ould  say  that  is  true. 

Q.  Have  you  made  any  determinations  to  determine  com¬ 
paratively  that  disturbance  between  aspirin  as  such  and  the 
Dolcin  formula  ?  A.  Whether  they  are — would  you  re-w’ord 
your  question,  please? 

Q.  Whether  this  particular  effect  is  produced  to  an  equal 
extent,  equal  in  frequency,  with  the  administration  of 

818  Dolcin  than  it  is  when  you  administer  aspirin  alone; 
have  you  made  a  comparative  study  to  determine 

that? 

Mr.  Callaw’av :  Wait  a  minute;  maybe  I  am  mixed  up. 

Mr.  Markel:  The  Doctor  is  not.  The  question  can  be 
read  back. 

(The  reporter  read  the  question  as  follow’s:  “Question: 
Whether  this  particular  effect  is  produced  to  an  equal  ex¬ 
tent,  equal  in  frequency,  with  the  administration  of  Dolcin 
than  it  is  w’hen  you  administer  aspirin  alone;  have  you 
made  a  comparative  study  to  determine  that?”) 
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Mr.  Callway:  You  are  talking  about  the  prothrombin 
effect? 

Mr.  Market:  No. 

By  Mr.  Market: 

Q.  You  knew  what  particular  I  was  referring  to;  did  you 
not,  Doctor?  A.  I  think  I  have  an  idea  of  what  you  have 
been  discussing. 

Q.  All  I  am  asking  is,  have  you  done  any  work  to  deter¬ 
mine  this  relative -  A.  The  relative  upset  stomach  from 

Dolcin  and  from  aspirin;  that’s  what  you  are  asking? 

Q.  Yes,  comparative.  A.  Well,  we  gave  Dolcin  to 

819  patients  at  one  of  our  clinics,  and  then,  after  a  suffi¬ 
cient  period  of  time — of  course,  watching  them  all  the 

time — we  switched  them  to  plain  aspirin,  and  we  had  just 
about  as  many  gastro-intestinal  upsets  from  the  Dolcin  as 
we  had  from  the  aspirin,  I  would  venture  to  say. 

Q.  You  say,  in  your  clinic.  What  clinic  is  that?  A.  That 
was  at  the  Presbyterian  Hospital  in  Newark. 

Q.  When  did  you  do  this  study?  A.  We  did  it  for  over 
two  years — we  administered  the  drug  for  two  years. 

Q.  How  long  ago;  when  did  you  start  it?  A.  1947.  We 
started  it  in  approximately  August — no,  November,  1947, 
and  gave  the  Dolcin  tablets  until  November  of  ’48;  and  then 
gave  a  tablet  that  looked  similar  to  the  Dolcin  tablet,  which 
contained  only  aspirin,  until  November  of  1949. 

Q.  To  the  same  persons?  A.  We  used  it  on  the  same 
persons. 

Q.  Over  a  period  of  two  years?  A.  No.  We  stopped  at 
times  when  they  were  being  upset,  or  when  we  would  feel 
that  their  blood  needed  supervising.  We  constantly  checked 
blood  count  and  things  like  that;  and  we  used  it  over  that 
period  of  time. 

Q.  You  didn’t  take  a  certain  group  of  people  and  carry 
them  through  for  a  period  of  two  years,  did  you? 

820  A.  Not  completely.  But  approximately  that ’s  what 
we  did.  Our  plan  was  to  give  the  Dolcin  to  these 
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people  for  approximately  a  year  and,  without  their  knowl¬ 
edge,  to  switch  them  to  plain  ordinary  aspirin  for  approxi¬ 
mately  another  year,  observing  them  over  a  period  of  a 
year,  not  giving  them  the  drug  continuously. 

Q.  How  many  patients  would  that  include?  A.  As  I 
recall,  we  did  that  to  about  twelve  patients,  or  fifteen; 
twelve  or  fifteen  patients. 

Q.  Did  you  do  any  comparative  prothrombiemia  studies 
on  these  cases?  A.  No,  we  didn’t. 

Q.  Why  not?  A.  I  beg  your  pardon? 

Q.  Why  not?  A.  We  watched  the  patients  for  evidence 
of  any  excess  bleeding.  We  would  ask  them  whether  they 
had  bumped  where  they  had  black  and  blue  marks. 

In  checking  their  blood  count,  we  had  their  platelets 
studied,  that  is,  we  would  get  a  report  of  their  blood  plate¬ 
lets.  We  were  running  a  fairly  heavy  clinic  besides  these 
patients,  and  we  couldn’t  overburden  our  laboratory. 

Q.  At  what  levels  did  you  administer?  A.  We  started 
the  tablets  at  12  tablets  a  day  for  approximately  two 
821  weeks,  and  then  gave  them  eight  tablets  a  day  of  the 
Dolcin. 

Q.  And  what  about  aspirin?  A.  We  gave  them  the 
same — the  tablet  that  we  used  had  3.7  grains  of  aspirin 
in  it. 

Q.  The  Dolcin  tablet?  A.  No,  the  aspirin  tablet  had  only 
3.7  grains  of  aspirin,  without  the  calcium  succinate. 

Q.  Based  on  this  2-year  study,  then,  and  during  this 
full  2-year  study,  you  never  felt  it  necessary  to  make  a 
determination  of  the  effect  on  the  prothrombin  of  these 
patients?  You  said  you  didn’t  feel  it  necessary  to  do? 
A.  Well,  we  didn’t  feel  it  necessary  because  we  had  no 
overt  evidence  of  any  hemorrhage,  and  we  couldn’t  over¬ 
burden  our  laboratory. 

Q.  That’s  all  right.  But  I  want  to  be  sure  that  that 
statement  covers  the  full  2-year  period.  A.  Approximately. 

Q.  Two-year  test.  A.  That’s  right;  approximately  two 
years. 
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Q.  When  you  prescribed  salicylates,  what  particular 
function  do  they  serve  in  the  treatment  of  your  arthritic 
patients?  A.  I  can’t  be  general  about  that.  I  mean,  I 
have  to  be  specific. 

Q.  Do  you  have  occasion  to  give  prescriptions  to 
822  your  patients  'which  call  for  aspirin?  A.  As  a  rule, 
if  I  feel  a  patient  needs  aspirin,  I  don’t  give  them  a 
prescription;  I  tell  them  to  take  aspirin. 

Q.  Do  you  prescribe  salicylates?  A.  If  I  feel  that  a 
particular  case,  sodium  salicylate  is  needed,  I  will  pre¬ 
scribe  salicylate. 

Q.  Do  you  sometimes  prefer  sodium  salicylate  over  the 
the  salicylic  acid,  aspirin?  A.  Sometimes.  But  most  of 
the  time  I  prefer  aspirin  over  the  sodium  salicate. 

Q.  Why  ?  A.  I  beg  your  pardon  ? 

Q.  WTiy?  A.  Purely  because  of  experience.  I  have 
found  that  it  is  less  costly  to  the  patient,  and  it  can  be 

taken  very - the  patient  can  get  it  very  easily,  as  long 

as  they  are  taking  it  under  my  direction. 

I  explain  to  the  patient,  I  could  write  a  prescription  for 
this,  but  he  can  take  this  with  safety  so  long  as  he  is  under 
my  care. 

Q.  Now  then,  -why  do  you  have  your  patients  take  aspirin? 
A.  I  say,  when  I  think  it  is  indicated. 

Q.  WTiv,  when  are  they  indicated?  A.  WHben  are 
S23  they  indicated? 

Q.  Yes.  A.  I  will  set  up  a  routine.  Shall  I  go 
through  and  set  up  a  routine?  I  feel  that  it  is  important 
to  explain  why,  or  when. 

I  will  set  up  a  routine  for  a  patient,  say,  with  rheumatoid 
arthritis,  who  is  put  on  a  routine,  say  a  high  caloric  diet, 
a  routine  of  physical  therapy,  a  routine — in  the  routine  of 
some  iron  therapy  for  secondary  anemia,  multiple  vitamins; 
and  during  all  this,  as  part  of  this  routine,  I  will  say,  “And 
take  two  aspirins  every  four  hours.” 

Q.  My  question  was,  wiiy  do  you  tell  them  that?  A.  I 
consider  that  as  part  of  the  routine  for  some  relief  of 
the  pain. 
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Q.  Then  the  answer  is  the  salicylates  are  prescribed  for 
the  purpose  of  alleviating  the  pain?  A.  No.  For  some 
relief  of  the  pain,  I  said.  I  qualify  that  by  saying  some 
relief  of  the  pain. 

Q.  How  much  is  “some”?  A.  It  again  may  vary  in 
different  individuals.  It  depends  on  the  individual’s  re¬ 
action,  and  how  the  individual  reacts  to  pain. 

It  it  is  one  of  these  excruciating,  severe  pains  that 
some  people  complain  about,  it  doesn’t  relieve  them.  But 
we  are  setting  up — again  I  will  go  back  to  my  rheumatoid 
arthritis. 

We  are  trying  to  set  up  a  long  view  therapy,  the 

824  combined  therapy  of  our  purposes  being  one,  to 
stop  the  progress  of  the  illness,  and  to  repair  the 

damage  that  is  already  done.  As  long  as  we  stay  on  those 
two  roads,  we  are  going  in  the  proper  channels. 

Now - 

Q.  Have  you  ever  cured  arthritis?  A.  A  patient  of 
arthritis  ? 

Q.  Yes.  A.  Of  rheumatoid  arthritis? 

Q.  Yes.  A.  Let’s  be  specific;  let’s  not  say  arthritis. 
You  mean  rheumatoid  arthritis? 

Q.  Yes.  A.  I  believe  I  have.  I  have  followed  many  peo¬ 
ple  for  a  long  period  of  time.  I  don’t  feel  that  every  patient 
with  rheumatoid  arthritis  goes  on  to  irrevocable  crippling. 
But  that  person  must  be  gotten  very  early,  and  that  per¬ 
son  must  follow  a  set  course  and  a  set  pattern,  and  not 
self-medicate  himself  before.  Otherwise  I  can’t  reverse 
the  process  and  cure  him. 

Q.  You  said  the  most  common  form  of  arthritis  was 
osteo-arthritis.  Have  you  ever  cured  anyone  of  that?  A.  I 
didn ’t  say  that ;  I  am  sorry. 

Q.  Excuse  me.  Well,  it  is  a  rather  common  form?  A.  It 
is  a  common  form. 

825  Q.  Have  you  ever  cured  anyone  of  that?  A.  think 
for  the  record  we  should  call  it  osteo-arthritis.  I 

think  the  term  is  degenerative  disease.  Osteo-arthritis  as 
such  it  not  an  accepted  term  any  more. 
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Q.  I  won’t  quibble  over  terms.  A.  I  would  like  to  call 
it  degenerative  joint  disease.  Have  I  ever  cured  anyone 
of  that? 

Q.  Cured  anyone  of  a  degenerative  joint  disease.  A.  Yes, 
if  it  was  caused,  say,  from  a  trauma,  a  traumatic  osteo¬ 
arthritis.  I  believe  I  have  cured  some. 

If  it  is  of  the  metabolic  type,  again  these  degenerative 
joint  diseases  can  come  from  many  causes,  and  that  is 
part  of  our  job,  let’s  call  it,  as  a  physician,  to  try  to 
determine  what  is  causing  these  things,  the  basic  underlying 
causes,  not  just  to  try  to  treat  symptoms. 

Q.  Well,  wTe  got  away  from  the  line  of  subject  I  was 
particularly  interested  in.  I  was  interested  in  the  adverse 
effects  of  some  of  the  toxic  effects  that  you  discussed,  toxic 
effects  that  might  be  affected  from  aspirin. 

What  effects,  to  what  extent,  shall  we  say,  did  you  ob¬ 
serve  these  effects  during  the  course  of  this  study,  over 
the  period  of  two  years,  if  any? 

A.  Oh,  yes.  We  saw  gastro-intestinal  irritation,  upset 
stomach,  that  is,  so-called  upset  stomachs;  and  we  had  to 
stop  both  drugs  at  various  times  for  that,  for  ringing 
826  in  the  ears.  We  had  to  stop  Dolcin  on  several  patients 
because  we  couldn’t  continue  them  on  in  our  group. 

When  they  started  taking  the  tablets,  they  said  “Oh, 
this  is  Dolcin.  I  have  taken  this  before;  it  hasn’t  helped.” 

It  has  been  very  popularized  because  of  the  “D”  that 
is  imprinted  on  the  tablet.  Of  course,  that  has  nothing  to 
do  with  the  toxicity. 

I  would  venture  to  say  that  on  the  whole,  about  thirty 
per  cent — about  a  third  of  all  patients  who  take,  let’s  say, 
aspirin  at  some  time  or  other,  if  they  take  it  for  any  length 
of  time,  will  develop  gastro-intestinal  symptoms. 

Q.  Isn’t  that  true  that  that’s  the  temporary  condition? 
A.  If  it  is  continued  without  stopping,  the  men  who  do 
stomach  work  tell  us  that  that’s  one  of  the  basic  causes 
of  peptic  ulcer. 

Q.  But  the  condition,  this  upset,  is  of  a  character  which 
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causes  patients  themselves  ordinarily  to  stop,  is  it  not? 
A.  They  may  not. 

Q.  People  who  can  tolerate  aspirin  usually  don’t  take 
it;  isn’t  that  a  fact?  A.  People  who  cannot? 

Q.  Who  cannot.  A.  People  who  cannot  tolerate  it? 

Q.  That’s  right.  A.  Does  one  know  that  they  can’t 
827  tolerate  it?  You  mean,  by  the  upset  stomach? 

Q.  By  the  upset  stomach.  A.  You  are  limiting  it 
to  the  upset  stomach,  right? 

Q.  l~es.  A.  A  person  may  get  an  upset  stomach,  it  may 
be  very  mild.  He  may  have  a  local  gastritis  which  develops 
from  taking  aspirin.  Another  person  may  have  a  local 
gastritis  developing,  let’s  say,  while  he  is  taking  aspirin, 
with  a  constant  repetition  of  aspirin  getting  into  that  in¬ 
testinal  tract,  into  the  stomach,  will  cause,  in  time,  may 
cause  an  ulcer. 

Now,  they  may  continue  to  take  it. 

Q.  How  many  ulcers -  A.  I  don’t  treat  ulcers. 

Q.  How  many  ulcers  developed  during  the  two-year  study 
that  you  conducted?  A.  We  stopped  long  before  they  were 
given  a  chance  to  develop  ulcers. 

•  ••••••••« 

835  Dr.  Jack  Sigmund  York 

was  thereupon  called  as  a  witness  in  behalf  of  the  Respond¬ 
ents,  and  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 


Direct  Examination 


By  Mr.  Markel: 

Q.  You  are  a  medical  doctor?  A.  Yes,  sir. 

Q.  Will  you  please  outline  fully  your  present  occupation, 
your  present  activities.  A.  At  the  present  time,  I  maintain 
private  offices  at  63  Baldwin  Avenue,  in  Newark,  New 
Jersey,  where  I  maintain  a  private  practice  of  medicine. 
I  see  patients  there.  Besides  that,  I  am  affiliated  with  the 
following  hospital  stafiFs:  I  am  Chief  of  the  Medical  Serv- 


361 


ice  at  Doctors  Hospital  in  Newark;  Assistant  Attending 
Physician  of  the  Newark  City  Hospital.  I  am  on  the  medical 
service  of  the  Lutheran  Memorial  Hospital,  and 
836  St.  James  Hospital,  and  Newark  Beth  Israel  Hos¬ 
pital,  all  in  Newark.  I  am  on  the  Medical  service 
of  the  Memorial  Hospital  for  Cancer  and  Allied  Diseases 
here  in  New  York  City,  recently  being  appointed  there  as 
of  July  of  this  year,  and  also  the  new  James  Ewing  Hos¬ 
pital  for  Neoplastic  Diseases  in  New  York  City. 

Q.  What  are  neoplastic  diseases?  A.  Those  are  malig¬ 
nant  diseases. 

Q.  Will  you  kindly  outline  in  some  detail  your  training 
and  experience  which  qualify  you  for  this  activity,  as  you 
have  outlined  it?  A.  I  graduated  from  New  York  Uni¬ 
versity  College  of  Medicine - 

Mr.  Callaway:  Do  you  have  this  written  out? 

The  Witness:  Not  completely. 

A.  In  June,  1936,  I  graduated  there,  and  I  served  a 
junior  chest  residency  under  Dr.  Jesse  Bulova  at  Harlem 
Hospital,  New  York  City,  from  June  2,  1936,  to  September 
10,  1936. 

By  Mr.  Markel : 

Q.  Can  you  tell  us  something  about  Dr.  Bulova,  who  he 
was  and  his  standing?  A.  At  that  time,  he  was  the  leading 
specialist,  I  would  say,  in  the  world  on  pneumonia,  for  the 
treatment  of  pneumonia,  and  when  I  graduated  from  medi¬ 
cal  school,  I  felt  that  I  would  like  to  know  a  little  bit  more 
about  it.  He  had  two  residents  on  his  service,  so  I  received 
one  of  the  residencies. 

937  Q.  Proceed.  A.  However,  I  ran  short  of  money, 
and  after  that  I  secured  a  job  with  the  United  States 
Army  as  an  examining  physician.  At  that  time,  they  were 
examining  CCC  boys. 

Mr.  Callaway:  What  year  was  that? 

The  Witness:  Also  in  1936. 

A.  (Continuing)  In  October  of  1936,  I  secured  a  four- 
months  job  with  the  United  States  Army  examining  CCC 
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boys.  Then  I  entered  a  two-year  internship  at  Newark 
City  Hospital,  April  1,  1937,  and  stayed  there  until  March 
31,  1939,  which  was  a  tw’o-year  complete  rotating  intern¬ 
ship.  From  there,  I  went  as  a  junior  resident  to  Dr. 
Anderson’s  chest  service  at  Bellevue  Hospital  in  New  York 
City,  staying  there  from  April  4,  1939,  to  July  10,  1939. 
From  there,  Dr.  Anderson  sent  me  to  Seaview  Hospital, 
Staten  Island,  which  was  especially  a  chest  hospital,  but 
also  had  cardiac  patients,  and  I  did  some  research  in 
anesthesiology  there,  inhalation  studies,  pulmonary  inhala¬ 
tion  studies,  and  was  a  resident  on  a  medical  service  there. 
I  stayed  there  from  July  15,  1939,  until  December  31,  1940. 

I  came  back  to  Newark  and  engaged  in  the  private  prac¬ 
tice  of  medicine  for  several  months,  and  on  February  20, 
1941,  being  a  reserve  officer,  I  was  called  into  active  service 
of  the  United  States  Army.  I  remained  in  service  from 
February  20,  1941  until  November  30,  1945. 

838  Q.  What  were  your  professional  activities  while 
you  were  in  the  Army?  A.  For  the  first  year,  I  w^as 
attached  to  the  32nd  Infantry  Division,  and  was  injured  on 
maneuvers  and  was  declared  ineligible  for  field  duty.  Be¬ 
cause  of  my  incapacity,  I  was  transferred  to  the  Air  Corps 
in  February,  1942.  I  was  transferred  to  Station  Hospital, 
Moody  Field,  Georgia,  where  I  took  over  the  medical  serv¬ 
ice,  being  appointed  Chief  of  the  Medical  Service — I  don’t 
remember  the  exact  date,  I  guess  it  was  July  of  1942 — 
and  I  remained  in  that  capacity  until  my  discharge  in  No¬ 
vember  of  1945. 

Q.  What  did  your  work  involve  as  Chief  of  the  Medical 
Service?  A.  Well,  we  had  a  hospital  capacity,  I  guess,  of 
300  beds,  in  round  figures,  and  we  had  approximately  ten 
medical  wards,  and  I  had  a  variable  number — depending 
on  the  number  of  personnel  we  had  at  the  hospital — of 
from  three  to  eight  junior  officers  under  me,  and  I  was 
responsible  for  the  care  and  treatment  of  the  medical  dis¬ 
eases  of  the  Army  personnel  at  the  field,  and  in  the  smaller 
surrounding  bases  which  we  served. 
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Q.  What  did  some  of  these  diseases  include?  A.  Well, 
they  were  variable.  They  included  all  types  of  medical 
diseases,  acute  infectious  diseases,  meningitis,  pneumonias, 
rheumatism,  rheumatic  fever,  all  various  types,  anv- 

839  thing  that  you  would  find  on  a  general  medical  serv¬ 
ice  in  a  city  hospital,  or  in  any  community,  for  that 

matter. 

Q.  Does  that  bring  you  up-to-date?  A.  Well,  after  get¬ 
ting  out  of  service,  I  came  back  to  Newark,  and  in  April, 
1946,  I  opened  up  office,  and  I  have  maintained  a  private 
practice  of  medicine  ever  since,  being  affiliated  with  the 
hospitals  that  I  have  already  mentioned. 

Q.  Have  you  contributed  any  article  to  scientific  litera¬ 
ture?  Yes.  I  have  a  few  articles  published.  I  had  “Chronic 
Meningococcal  Septicemia’ ’  published  in  the  Military  Sur¬ 
geon  of  November,  1943,  and  I  have  “A  Clinical  Review 
of  96  Cases  of  Primary  Atypical  Pneumonia”  published 
in  the  Journal  of  the  Medical  Society  of  New  Jersey  of 
May,  1944.  I  have  an  article  published  in  the  “American 
Review  of  Tuberculosis”  entitled  “Atypical  Pneumonia, 
Simulating  Pulmonary  Tuberculosis”  in  May  of  1944.  This 
article,  incidentally,  was  abstracted  by  the  International 
Medical  Digest  for  the  National  Tuberculosis  Association 
for  general  distribution,  and  another  article  entitled  “Fatal 
Coronary  Failure  Without  Infarction”  in  the  American 
Heart  Journal  of  June,  1945.  I  have  another  article  which 
will  appear  in  press  this  year,  the  New  Jersey  State  Medical 
Society,  entitled  “Recent  Medical  Advances  in  Cancer.” 
I  presented  this  paper  before  the  graduate  week  at 

840  at  the  Essex  County  Medical  Society  in  December  of 
1950. 

Q.  What  are  some  of  the  professional  societies  or  organi¬ 
zations  of  which  you  are  a  member?  A.  I  am  a  member 
of  the  American  Medical  Association,  the  Essex  County 
Medical  Society,  and  I  was  certified  by  the  American  Board 
of  Internal  Medicine  in  June,  1945.  I  practice  only  internal 
medicine. 
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Q.  What  does  that  signify,  that  certification?  A.  Well, 
it  signifies  that  in  my  past  experience — the  work  that  I 
have  done  has  been  largely  in  internal  medicine  under  a 
standard  examination  by  vour  peers.  If  they  see  fit,  they 
admit  you  to  the  American  Board  as  a  Diplomate  of  the 
American  Board  of  Internal  Medicine. 

Q.  And  you  are  such  a  Diplomate  now?  A.  Yes,  and  it 

means  that - I  don’t  know  whether  it  is  a  legal  point 

or  not,  but  you  are  supposed  only  to  practice  internal 
medicine  and  no  other  specialty,  such  as  ear,  nose,  and 
throat,  or  gynecology. 

Q.  Now,  you  made  previous  mention  of  arthritis  and 
rheumatism.  Will  you  go  into  a  little  more  detail  explain¬ 
ing  your  experience  in  treating  arthritis  and  rheumatic 
patients.  A.  My  experience  has  been  very  similar  to,  I 
would  say,  any  internist  who  practices  internal  medicine, 
or  the  specialty  of  internal  medicine.  I  can  date 
841  my  experience  back  to  the  time  I  was  an  intern  and 
a  resident.  Of  course,  a  two-year  internship  at  the 
City  Hospital  in  Newark — the  hospital  has  750  beds,  and 
we  have  a  considerable  number  of  the  varied  types  of 
arthritis,  usually  the  more  acute  types,  such  as  rheumatoid 
arthritis,  either  new^  cases  of  rheumatic  fever,  or  end 
results,  cardiacs  with  joint  involvement  combined. 

During  my  specialty  training,  because  it  was  limited, 
I  didn’t  see  too  much  of  the  arthritics,  only  as  it  was 
incidental,  such  as  tuberculosis — such  as  tubercular  arthri¬ 
tis  of  the  joints,  at  Seaview  and  Bellevue.  I  didn’t  see 
too  much  of  rheumatoid  or  the  rheumatic  types.  However, 
during  service,  because  our  hospital  was  geographically 
located  in  the  South,  ten  miles  from  the  Florida  State 
line,  our  hospital  was  picked  as  one  of  the  rheumatic  fever 
centers  by  the  Air  Force.  There  was  a  much  higher  incid¬ 
ence  of  rheumatic  fever  in  the  air  fields  throughout  the 
north,  and  when  the  enlisted  or  the  Army  personnel  would 
be  afflicted  with  the  disease,  for  convalescence  they  would 
be  sent  to  our  field  to  convalesce,  mainly  because  it  was 
in  an  ideal  geographical  location,  with  case  load — where 


the  case  load  or  incidence  was  low,  as  it  is  in  the  South. 
So  I  had  an  opportunity  to  see  a  considerable  number  of 
rheumatic  fever  convalescent  cases  there,  to  continue  their 
treatment,  which  was  started  elsewhere.  There  was 

842  a  rheumatic  fever  commission  appointed  by  the 
Surgeon  General  of  the  United  States,  and  we  fol¬ 
lowed  the  directives  as  they  came  through. 

After  discharge  from  service,  my  experience  with  this 
class  of  diseases  has  been  ward  rounds  at  the  City  Hospital. 
I  am  on  active  ward  rounds  six  months  of  the  year,  and  I 
have  been  there  four  days  a  week. 

Q.  Do  you  see  a  good  many  arthritic  and  rheumatic 
patients?  A.  We  don’t  specialize  in  that  type  of  field  in 
the  City  Hospital,  but  we  see  the  same  number  as  you 
would  see  in  any  large  city  hospital  with  varied  diseases. 
There  are  always,  I  would  say,  an  average  of  ten  cases  on 
the  ward,  either  of  rheumatoid  arthritis,  or  rheumatic 
fever  with  complications,  or  end  stages  of  osteoarthritis, 
or  gout,  acute  gout,  or  gonorrheal  arthritis.  I  would  say 
an  average  of  about  ten  cases  out  of  the  medical  service. 

Q.  Per  ward?  You  mean  ten  cases  are  in  the  ward? 
A.  There  may  be  ten  cases  on  the  male  ward,  and  then  again 
there  may  be  two.  I  would  say  an  average  at  one  time  there 
would  be  about  ten  cases  at  a  time  that  we  would  see ;  and 
then  we  have  ward  rounds  at  Beth  Israel  Hospital,  Lutheran 
Memorial,  too.  These  hospitals  are  non-profit  hospitals. 
Of  course,  they  have  a  smaller  ward,  and  so,  when  we  do 
have  ward  cases  there — right  now,  for  example,  at  Beth 
Israel,  we  have  three  arthritics,  acute  arthritics,  on  the 
ward,  and  I  would  say  that  would  be  about  the  aver- 

843  age,  two  or  three  always  around. 

And  then,  in  my  own  private  practice,  I  see,  I 
would  say,  a  fair  number.  I  don’t  specialize  in  arthritis, 
but  I  would  see  about  the  same  number  as  any  other  busy 
internist. 

Q.  Well,  now,  you  have  had  occasion  to  treat  arthritics  in 
these  wards  in  the  Army  and  in  your  private  practice? 
A.  I  would  say  yes. 
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Q.  Now,  is  drug  therapy  an  important  element  in  the 
treatment  of  arthritis  and  rheumatism?  A.  Very  definitely, 
yes. 

Q.  Is  the  drug  therapy  frequently  the  only  therapy  em¬ 
ployed  when  you  treat  arthritis  and  rheumatic  patients? 
A.  At  times,  yes,  it  is. 

Q.  Would  you  say  that  would  be  frequently - 

Mr.  Callaway :  Let  us  not  lead  him. 

By  Mr.  Markel: 

Q.  Is  that  relatively  frequently  the  case?  A.  I  would 
say  frequently,  yes. 

Q.  Now,  are  salicylates  included  in  the  drugs  used  in 
the  palliative  treatment  of  arthritis  and  rheumatic  condi¬ 
tions?  A.  Yes. 

Q.  Would  you  say  that  they  are  quite  commonly  used 
for  such  purpose?  Are  they  quite  commonly  used  for 
that  purpose?  A.  Yes,  they  are. 

844  Q.  Do  you  yourselt  prescribe  them  for  such  treat¬ 
ment?  A.  Yes,  I  do. 

Q.  Why?  A.  Well,  on  the  basis  of  my  experience,  my 
own  experience,  and  from  the  training  that  I  have  had,  I 
feel  that  the  salicylates  are  the  prime  drugs  in  the  palliation 
of  the  symptoms  of  the  arthritic  diseases. 

Q.  Well,  Doctor,  for  the  purpose  of  your  presence  here, 
we  are  concerned  only  with  the  question  of  the  salicylate 
therapy  in  the  palliative  treatment  of  arthritic  and  rheu¬ 
matic  conditions,  and  I  would  like  for  you  to  give  us  a 
discussion,  expressing  your  opinion  based  on  your  personal 
knowledge,  and  literature,  and  whatever  else  doctors  rely 
on  to  form  opinions — discuss  the  place  among  drug  therapy 
of  salicylates  in  the  palliative  treatment  of  arthritis  and 
rheumatism,  and  the  usefulnes  in  such  therapy.  A.  Well, 
I  don’t  think  I  will  be  divulging  anything  new.  Any  of 
us  who  have  practiced  medicine  have  had  cases  with  muscle 
pain,  swelling  of  joints,  have  made  a  diagnosis  of  rheu¬ 
matoid  arthritis,  or,  in  the  older  group,  where  you  find  a 
patient  who  has  an  osteoarthritic  picture  with  pain,  and 
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with  disability — I  think  most  of  the  physicians,  at  least  it 
is  common  practice  in  my  community  among  the  physicians, 
resort  to  the  the  salicylates. 

Q.  Well,  Doctor - 

845  Mr.  Callaway:  I  would  rather  he  limits  it  to  him¬ 
self,  rather  than  most  physicians  and  that  sort  of 

thing,  because  he  is  giving  his  own  opinion  and  not  the  opin¬ 
ion  of  other  physicians. 

By  Mr.  Markel : 

Q.  Well,  Doctor - 

Mr.  Markel:  Mr.  Examiner,  I  would  like  to  have  the 
witness  understand  that  when  Mr.  Callaway  objects  to  some¬ 
thing,  it  doesn’t  necessarily  follow  that  the  doctor  must  obey 
Mr.  Callaway,  that  you  are  the  one  that  gives  the  orders. 

Trial  Examiner  Lipscomb:  That  is  right,  Doctor.  The 
Trial  Examiner  will  rule  upon  objections. 

(Discussion  off  the  record.) 

By  Mr.  Markel : 

Q.  Well,  Doctor,  before  we  leave  this  question  of  what 
other  doctors  do,  have  you  occasion  to  discuss  with  some  of 
your  colleagues  the  palliative  treatment  of  arthritis  and 
rheumatism  from  time  to  time?  A.  Yes,  sir. 

Q.  Do  you  make  attempts  to  keep  abreast  with  the  litera¬ 
ture  on  the  subject?  A.  I  do,  yes. 

Q.  Does  such  literature  frequently  report  what  is 

846  being  done  by  the  professional  men?  A.  Yes,  sir. 

Q.  Now,  on  the  basis  of  the  knowledge  so  gained,  is 
it  your  opinion  that  what  you  were  saying  there  about  the 
drug — is  that  the  opinion  generally  held  by  doctors?  A. 
Well, - 

Mr.  Callaway:  Objection - 

Mr.  Markel :  Mr.  Examiner,  I  am  asking  for  his  opinion 
based  on  this  information. 

Mr.  Callaway:  I  withdraw  my  objection. 

A.  In  my  opinion,  it  is. 


368 


By  Mr.  Markel: 

Q.  Will  you  proceed  with  your  discussion?  I  don’t  know 
just  where  it  was  left.  A.  Well,  in  my  experience  with  these 
diseases,  and  on  the  basis  of  the  literature  that  I  read,  and 
the  discussion  we  have  on  ward  rounds  in  the  various  hos¬ 
pitals  that  I  attend,  I  find  that  the  salicylates  are  the  drug 
of  choice  in  the  palliative  treatment  of  these  arthritis  dis¬ 
eases,  both  in  the  relief  of  the  pain,  the  stiffness,  the  swell¬ 
ing,  and  I  would  put  the  salicylates  No.  1  in  drug  therapy. 

Q.  Now,  how  are  the  salicylates  usually  administered? 
A.  They  are  usually  administered  in  tablet  form,  depending 
upon  the  type.  You  either  give  an  aspirin,  or  sodium 
salicylate,  and  they  are  administered  in  tablet  form.  The 
patient  swallows  the  prescribed  amount  with  some 

847  water,  or  some  milk. 

Q.  Oral  administration?  A.  Yes,  it  is  oral.  It  can 
be  given  in  other  ways.  It  can  be  given  intravenously.  At 
the  City  Hospital,  I  learned  this  trick  from  my  chief  in 
treating  cases  of  rheumatic  fever.  When  we  want  large 
doses,  we  give  it  rectally,  especially  in  children,  where  it  is 
pretty  hard  to  get  a  kid  to  cooperate.  When  we  have  an 
acute  case,  it  is  almost  standard  procedure  to  make  a  small 
instillation  of  aspirin  in  water,  a  half  ounce,  and  to  instill 
it  in  the  rectum.  It  is  also  absorbed  in  the  rectal  mucosa. 

Q.  The  usual  procedure  is  oral  administration?  A.  That 
is  the  easiest,  and  we  usually  use  the  simplest  method. 

Q.  We  have,  in  this  hearing,  in  the  past,  had  witnesses 
discussing  different  types  of  rheumatic  conditions  and  ar¬ 
thritic  conditions.  For  my  present  purposes,  it  is  not  neces¬ 
sary  for  us  to  repeat  that  again.  I  want  you  to  know  that 
the  record  contains  an  outline  of  the  different  types.  With 
that  generally  in  mind,  and  to  the  extent  to  which  you  feel 
you  ought  to  particularize,  will  you  tell  me  what  you  con¬ 
sider  an  effective  dose  of  salicylates  in  the  palliative  treat¬ 
ment  of  arthritis  and  rheumatism?  A.  Well,  I  would  say — 
of  course,  that  is  a  variable — the  doses  vary  depending 
upon  the  case.  On  an  average,  I  would  say  the  dose 

848  would  be  between  45  and  60  grains,  on  an  average. 

Q.  What  is  your  own  personal  experience  in  that 


369 


respect?  A.  I  am  giving  you  my  own  personal  experience. 
That  would  be  an  average  case.  I  have  had  clinical  results 
with  20  grains.  I  usually  start  my  dosages  -with  smaller 
amounts  and  work  up.  I  have  gone  up  as  high — I  have  a  case 
now  on  which  I  am  using  120  grains  of  sodium  salicylate.  It 
happens  to  be  a  particularly  tough  case,  and  I  have  had 
no  clinical  response,  and  I  am  getting  a  little  clinical  re¬ 
sponse  with  120  grains.  I  would  say  average  45  to  60  grains. 

Q.  Why  do  you  vary  the  dose?  A.  Well,  the  dose  varies — 
every  case  is  different,  as  I  said  before.  If  I  have  a  case 
that  comes  in  with  some  mild  back  pain — in  my  practice,  I 
happen,  as  most  internists,  to  see  people  in  the  older  age 
group,  50  and  above;  it  is  quite  common  to  see  these  cases 
with  osteoarthritis.  They  will  come  in  complaining  of  back¬ 
ache  or  pain  in  the  joints,  and  I  usually  start  that  type  of 
case,  if  it  is  not  too  severe,  no  swelling  of  joints  demon¬ 
strable,  with  some  deformity  in  the  tips  of  the  fingers — for 
clinical  relief  of  the  pain,  and  alleviation  of  some  of  the 
stiffness,  I  might  start  wdth  15  grains  a  day,  and  then  if  that 
doesn’t  wrork,  I  may  start  to  build  the  thing  up. 

849  Now,  if  I  get  an  acute  case,  as  this  case  is  with  120 
grains — he  is  a  veteran,  and  the  Veterans  Adminis¬ 
tration  has  asked  me  to  take  care  of  him.  He  is  a  particu¬ 
larly  tough  case.  I  have  started  him  with  60  grains  imme- 
ditely,  and  I  have  been  working  him  up.  He  has  failed  to 
respond.  He  has  been  in  Veterans  Hospitals.  He  has  had 
gold  therapy,  every  therapy  under  the  sun,  and  he  has  failed 
to  respond.  They  asked  me  to  look  after  him  while  he  is 
totally  disabled  at  home.  It  is  awfully  difficult  for  me  to 
say  all  cases  get  so  much.  It  is  a  very  individual  thing. 

Q.  Assuming  now  you  don’t  get  relief  from  pain  with  a 
relatively  small  dose,  will  a  larger  dose  give  relief  in  such 
cases,  in  more  severe  cases?  A.  You  see,  the  threshold  of 
pain  is  an  individual  thing,  also.  I  should  like  to  explain 
something  before  I  answer  your  question.  A  person  with 
a  headache  may  take  a  half  aspirin  and  get  relief.  I  have 
had  that  happen.  Then  I  will  get  a  patient  with  a  headache, 
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and  they  will  need  ten  grains,  five  times  as  much  to  get 
relief.  The  evaluation,  or  the  criterion  to  evaluate  another 
person’s  pain  is  a  very  difficult  one.  The  only  thing  I  can 
say  is  that  when  I  give  15  or  20  grains  of  aspirin,  and  the 
patient  says,  “I  am  not  relieved”  I  have  to  step  it  up.  In 
some  cases,  they  are  relieved  with  higher  dosages.  It  is  a 
very  individual  thing. 

850  Q.  Well,  now,  are  these  doses  that  I  have  referred 
to — usually  from  15  to  60  grains — given  over  a  pro¬ 
longed  period  of  time?  A.  Well,  again,  depending  upon  the 
clinical  results.  I  have  maintained  some  of  these  cases  for 
months  on  salicylates,  60  grains,  45  grains.  I  would  say 
that  for  the  arthritics,  they  would  be  maintained  for  a 
considerably  longer  period  of  time.  I  don’t  expect  a  clinical 
result  in  a  week  or  two  weeks. 

Q.  Do  you  consider  such  administration,  such  doses,  over 
a  long  period  of  time  to  be  safe?  A.  Yes,  I  do. 

Q.  Well,  now,  have  you  ever  seen  patients  who  have  come 
to  you  and  have  told  you  that  they  have  been  taking  aspirin 
prior  to  consulting  you  for  the  relief  of  their  rheumatic  and 
arthritic  pains?  A.  Oh,  yes. 

Q.  Have  you  ever  seen  any  harmful  effects  on  such  pa¬ 
tients  which  might  be  attributable  to  their  having  taken 
aspirin  prior  to  consulting  a  physician?  A.  Yes,  I  have. 

Q.  "What  are  some  of  those  effects?  A.  Well,  just  re¬ 
cently,  for  example,  in  this  flu  epidemic,  I  had  a  woman 
who  took,  I  think,  20  tablets  of  aspirin  in  about  two  and 
one-half  hours,  because  of  the  generalized  aching. 

851  We  have  had  a  lot  of  flu  in  Newark.  She  had  a 
rather  severe  diarrhea,  and  nausea,  and  had  vomited 

once  or  twice.  A  typical  picture  of  salicylism.  She  had 
buzzing  in  the  ears.  The  only  toxic  symptoms  that  I  have 
observed  are  the  patients  who  have  been  self-medicated,  or 
when  I  have  prescribed  it,  and  I  have  gotten  it  when  I 
prescribed  high  doses,  gastro-intestinal  symptoms  or  other 
symptoms. 

Q.  Do  these  symptoms  sometimes  occur  when  the  doctor 
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administers  the  drug?  A.  They  have  happened  when  I  have 
administered  high  doses,  yes. 

Q.  And  these  are  the  symptoms  that  have  come  to  your 
attention  from  time  to  time  that  patients  have,  gastro¬ 
intestinal  disturbance?  A.  It  is  self-limiting,  and  as  long 
as  they  cut  down  the  dose,  the  gastro-intestinal  symptoms 
disappear. 

Q.  In  your  experience,  do  patients  usually  stop  taking 
the  drug  when  they  have  an  upset  stomach?  A.  I  think 
thev  do,  ves. 

Q.  Would  you  consider  a  gastro-intestinal  disturbance  a 
serious  ailment  or  condition?  A.  Well,  to  repeat  myself,  I 
think  it  is  self-limiting.  I  think  they  may  have  it  for 
several  hours,  or  maybe  part  of  the  day.  As  soon  as  they 
cut  down  the  dosage  or  stop  the  drug,  the  symp- 
852  toms  disappear. 

Q.  Would  you  consider  it  to  be  anything  danger¬ 
ous?  A.  No,  sir. 

Q.  Doctor,  can  prolonged  relief  of  rheumatic  pain  result 
from  a  brief-acting  therapeutic  measure,  such  as  salicylates 
or  injections  of  procaine?  A.  I  don’t  understand  that. 

Mr.  Callaway:  Just  a  minute.  Let  us  limit  it  to  salicy¬ 
lates.  Procaine  is  not  in  this  controversy. 

By  Mr.  Markel: 

Q.  Doctor,  is  procaine  considered  to  be  an  analgesic? 
A.  Yes,  I  would  say  so. 

Q.  Is  it  sometimes  used  as  a  drug  in  palliative  therapy? 
A.  Yes,  it  is. 

Q.  Do  you  ever  use  it  as  an  analgesic?  A.  No,  I  have 
never  used  it.  Excuse  me.  I  have  used  it  for  local  injec¬ 
tion  for  the  relief  of  local  muscle  spasm.  Q.  That  is  what 
I  am  talking  about.  A.  Oh,  yes;  I  have  used  it  in  that 
respect.  That  is  an  old  analgesic.  We  used  that  in  the 
Army. 

Q.  Well,  now,  maybe  I  will  rephrase  that  question.  My 
question  is,  can  there  be,  or  have  you,  in  your  experience, 


had  prolonged  relief  from  rheumatic  pain  upon  the  adminis¬ 
tration  of  such  an  analgesic?  A.  Procaine  you  mean? 

853  Trial  Examiner  Lipscomb:  Such  as - 

By  Mr.  Markel: 

Q.  Salicylates,  or  procaine,  or  any  analgesic  that  may 
be  used  for  the  relief,  for  palliative  treatment?  A.  By 
brief,  do  you  mean  a  day’s  use  of  it,  or  two  days? 

Q.  We  will  say  two  days.  A.  I  would  say  no,  in  my 
experience  I  haven’t  had  any  relief. 

Q.  In  your  experience,  is  the  relief  that  you  get,  once 
you  effect  relief,  prolonged  after  administration  of  solicv- 
lates?  A.  I  didn’t  get  that  question. 

Q.  In  your  experience,  after  you  administered  salicylates, 
until  you  do  have  effective  relief  of  pain — does  that  relief 
continue  after  for  a  prolonged  time  after  you  have  stopped 
the  administration  of  the  salicylate?  A.  Oh,  yes.  I  have 
to  think  of  some  of  the  cases.  Well,  I  would  say  after 
prescribing  salicylates,  either  the  osteoarthritic,  because  it 
has  been  on  them  mostly  in  my  experience,  after  they  take 
it  for  several  weeks,  and  they  are  clinically  improved,  and 
they  come  in  to  see  me  again,  or  I  visit  them,  I  suggest  that 
they  either  cut  down  the  dosage  or  stop  the  drug.  In  a  good 
percentage  of  the  cases,  the  relief  of  the  symptoms  is 
sustained. 

Now,  it  may  be  such  a  thing  as  lifting  again  that 

854  may  exaggerate  it,  or  a  change  in  weather,  and,  of 
course,  they  have  to  go  back  on  it  again.  I  would 

say  it  would  be  sustained.  In  other  words,  it  doesn’t  come 
back  in  24  hours.  I  would  expect  a  reasonable  period  of 
respite  between  the  episodes. 

Q.  That  is  what  I  had  in  mind.  How  do  you  doctors  go 
about  your  business  in  your  attempt  to  evaluate  the  efficacy 
and  toxicity  of  drugs? 

Mr.  Callaway:  I  think  he  ought  to  limit  this  to  his  own 
opinion,  and  not  how  doctors  do  it. 
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By  Mr.  Markel : 

Q.  In  your  opinion - 

Mr.  Callaway:  That  won’t  do  it.  I  object  to  that  ques¬ 
tion.  That  is  attempting  to  have  him  speak  for  the  other 
doctors,  which  he  is  not  entitled  to  do. 

Trial  Examiner  Lipscomb:  I  don’t  think  the  doctor  has 
demonstrated  that  he  knows  how  the  large  percentage  of 
the  other  doctors  do  it.  I  would  suggest  asking  him  how 
he  does  it. 

By  Mr.  Markel: 

Q.  Doctor,  when  you  want  to  undertake  to  use  a  new  drug 
for  the  treatment  of  a  specific  condition,  how  do  you  deter¬ 
mine  the  efficacy  and  toxicity  of  the  drug?  A.  You  want 
my  own  personal  opinion  on  it! 

Q.  How*  do  you  go  about  it?  A.  Well,  to  be  very 
856  frank  w’ith  you,  I  am  extremely  cautious  about  the 
use  of  any  new’  drugs  personally,  and  in  spite  of 
the  fact  that  I  have  to  depend  upon  the  literature  that 
comes  out,  medical  literature  I  am  talking  about,  published 
in  the  American  Medical  Association  Journal,  or  the  various 
reviews  of  internal  medicine,  I  usually  allow  maybe  a  year, 
tw’o,  or  even  three  to  go  by  after  the  thing  has  been  accepted 
for  clinical  use  before  I  personally-  will  use  a  new  drug. 
But,  of  course,  I  depend  upon  clinical  reports  which  are 
studied  at  centers  like  Bellevue,  or  Cornell,  or  Presby¬ 
terian  Hospital,  or  Harvard,  or  the  Mayo  Clinic. 

Q.  How  are  those  reports  made  available  to  you?  A. 
These  doctors  scientifically  study  those  cases  with  the  new 
drugs  they  use,  and  they  write  a  paper  on  their  results, 
pro  and  con,  and  publish  it  in  these  various  journals. 
These  journals  are  edited  by  reputable  men  in  the  field  and 
wTho  review  the  papers  and  accept  them  for  publication. 

Q.  Are  the  papers  that  are  published  in  such  journals 
during  the  years  furnishing  the  basis  of  your  evaluation  of 
the  efficiency  and  toxicity  of  the  drug  that  you  are  studying? 
A.  That  is  true. 

•  ••••••••• 
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857  Q.  And  pain  being  an  individual  thing,  as  you 
have  said — in  other  words,  salicylates  may  relieve 

the  pain,  and  then  the  paints  may  be  so  severe  that  salicy¬ 
lates  would  not  relieve  them.  That  is  about  the  gist  of  it. 
A.  In  a  few  cases  where  the  pain  is  so  severe.  I  have  had 
this  observation,  if  I  may  offer  it. 

Q.  Just  a  minute. 

Mr.  Markel :  Mr.  Examiner,  I  think  the  doctor  should  be 
permitted  to  complete  the  answer,  because  the  question  was 
so  general;  I  probably  should  have  objected  to  it  in  the 
first  place.  Now,  not  having  objected  to  it,  the  doctor  should 
be  given  an  opportunity  fully  to  answer  the  question,  a 
broad  general  question  like  that. 

Trial  Examiner  Lipscomb:  Is  this  something  you  wish 
to  add? 

The  Witness :  I  -wanted  to  give  an  observation  I  made  in 
the  Army  with  rheumatic  fever  in  joints,  and  pain,  and 
swelling  due  to  rheumatic  fever  in  those  patients. 

858  Trial  Examiner  Lipscomb:  I  don’t  think  that  is 
necessary  in  answering  the  question. 

Mr.  Markel:  He  is  answering  a  question  as  to  whether 
salicylates  have  any  effect  in  very  severe  pains,  and  severe 
pains  hasn’t  been  defined,  and  the  doctor  has  said  that 
there  are  very  few  cases  where  that  is  the  case — he  wants 
to  explain  some  of  these  cases.  Frankly,  I  don’t  know 
what  he  is  going  to  say;  but  he  is  now  explaining  the  type 
of  cases  where  they  do  or  do  not.  I  presume  he  is  talking 
about  severe  pains,  whatever  that  term  may  mean,  and  he 
wants  to  illustrate,  because  the  term  in  itself  has  no  mean¬ 
ing.  He  wants  to  illustrate  what  he  means  by  giving 
examples. 

Mr.  Callaway:  He  has  answered  my  question,  and  I  take 
it  from  the  way  that  he  started  off  that  the  answer  would 
be — the  additional  answer  that  Mr.  Markel  is  saving  or  to 
be  given  here — not  entirely  responsive  to  the  question.  So, 
anything  like  that  that  he  wants  to  bring  out  can  be  brought 
out  on  redirect. 
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Trial  Examiner  Lipscomb :  I  think  so. 

Mr.  Market:  Well,  now,  could  I,  sir,  have  the  question 
and  the  answer  as  far  as  it  was  gone  read  back? 

(The  reporter  read  the  last  question  and  answer.) 

Mr.  Marvel:  Very  well,  sir,  I  will  ask  him  about 

859  his  observations  in  the  Army  on  cases  of  rheumatic 
fever. 

860  Q.  Now,  Doctor,  you  said,  I  believe,  that  you  have 
given  60  grains  of  morphine  by  mouth  daily,  I  believe,  did 
you  not?  A.  Salicylates. 

Q.  I  mean  salicylates — over  prolonged  periods  of  time? 

A.  Yes,  sir. 

Q.  Now,  what  do  you  mean  by  “prolonged  periods  of 
time”?  A.  Weeks,  and  several  months. 

Q.  In  other  words,  you  have  then  given  120  grains,  you 
said,  daily  to  one  individual?  A.  For  three  months’  time. 

Q.  120  grains  to  one  individual  daily  for  three  months’ 
times?  A.  Yes,  sir,  except  that  he  would  take  the  drug  for 
five  or  six  days  and  get  an  intestinal  upset,  a  little  nauseated, 
and  I  would  cut  him  down  to  60  for  a  day,  and  vary  it.  He 
probably  forgot  to  take  it  with  milk,  or  took  it  on  an  empty 
stomach,  and  that  would  bring  on  an  upset.  That  one  case 
has  tolerated  it  very  well,  except,  as  I  say,  where  he  would 
get  a  gastro-intestinal  upset. 

Q.  Were  you  rather  surprised  yourself  that  he  could 
tolerate  that  much  with  no  ill  effects?  That  is  rather  un¬ 
usual,  isn’t  it? 

Mr.  Markel:  Mr.  Examiner,  I  suggest  that  the  witness 
be  permitted  to  answer  whether  he  was  surprised  or  wasn’t. 

861  By  Mr.  Callaway: 

Q.  I  certainly  want  you  to.  A.  As  I  say,  120  grains,  in 
my  experience — you  don’t  give  120  grains  every  day  to  a 
patient.  My  average  dose  is  between  45  and  60  grains,  and 
I  have  had  very  few  gastro-intestinal  upsets  in  that  range. 
Going  along  100  grains,  I  would  expect  the  patient  to  have 
some  gastro-intestinal  upset. 
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Q.  Now,  Doctor,  you  say  you  usually  stop  the  drug  when 
the  stomach  is  upset?  A.  I  cut  down  the  dosage  for  a  day, 
until  he  gets  over  the  squeamishness,  and  then  it  goes  up 
again. 

•  ••••••••• 

868  The  Witness:  As  I  was  trying  to  bring  out,  the 
stiffness  that  I  am  talking  about  is  not  a  bony  anky¬ 
losis  or  a  fusion  of  bone  together.  I  think  it  would  be 
ridiculous  to  try  to  describe  any  relief  of  stiffness  taken 
by  mouth.  It  usually  resolves  itself  to  a  type  of  surgical 
procedure,  because  it  is  the  very  last  stage,  or  the  wearing 
of  a  cast,  for  example. 

I  am  talking  about  the  type  of  cases  that  have  muscle 
stiffness. 

By  Mr.  Callaway : 

Q.  There  are  two  types  of  stiffness  then,  as  I  take  it. 

The  stiffness  of  the  bony  structure,  ankylosis,  and  then 

there  is  muscle  stiffness.  Now,  you  said  a  minute  ago,  I 

believe,  that  these  folks  wake  up  in  the  moaning  and  they 

work  the  stiffness  out  of  their  fingers.  Can  they  do  that 

whether  thev  have  had  salicvlates  or  not  ?  A.  I  think  that 
•>  * 

salicylates  decrease  the  stiffness  in  these  cases. 

Q.  Now,  you  were  talking  about  muscle  spasm,  stiffness 
as  a  result  of  muscle  spasm?  A.  That  is  right. 

•  ••••••••• 

870  Doctor,  in  this  article  I  want  to  show  you  a  quota¬ 
tion  that  has  been  marked  with  pencil  and  ask  you 
to  read  that  and  see  if  you  agree  with  that.  A.  Out  loud? 
Q.  Read  it  to  yourself. 

Mr.  Marvel:  Mr.  Examiner  again  as  I  say - 

Trial  Examiner  Lipscomb:  Are  you  objecting  to  this? 
Mr.  Marvel:  I  am  calling  attention  to  prior  rulings  in 
this  case,  and  I  think  the  ruling — when  I  undertook  a  similar 
thing — I  am  trying  to  make  a  record  here  to  correct  an 
error  that  was  made,  and  I  am  just  pointing  out  here  that 
the  doctor  is  given  literature - 
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Trial  Examiner  Lipscomb:  And  you  have  not  objected  to 
a  thing.  If  you  wish  to  object  to  anything,  state  the  ground 
for  objection  and  I  will  rule  upon  it. 

871  Mr.  Marvel:  I  am  not  objecting  to  it,  because  I 
think  it  is  correct  procedure.  I  went  to  call  attention 
to  prior  inconsistent  rulings  in  connection  with  it.  This  is 
correct  procedure,  but  I  want  the  record  to  note  that  I  was 
denied  the  same  privilege. 

874  A.  Well,  in  my  experience,  hemorrhage  has  never 
entered  in  as  a  complication  to  salicylate  therapy. 

•  •••••»••• 

880-881  Mr.  Examiner,  may  I  state  that  the  impression 
that  I  am  getting  as  a  physician  here  is  that  my 
882  giving  120  grains  was  terribly  excessive.  Now,  the 
training  I  have  had  with  reputable  men  both  as  an 
intern  in  Newark  City  Hospital  in  cases  of  rheumatic  fever 
and  acute  rheumatoid  arthritis — we  usually  gave  between 
90  and  120  grains.  This  goes  back  to  1937,  when  I  was  an 
intern.  If  the  patient  couldn’t  take  it  by  mouth,  we  gave  it 
by  rectum,  because  we  felt  that  in  hot  cases  of  rheumatic 
fever,  we  could  only  get  a  clinical  response  to  90  or  120 
grains.  These  were  hospital  cases.  It  was  important  to  us 
to  get  enough  salicylates  in  them. 

My  chief  was  an  old-timer  who  practiced  40  years,  and 
salicylates  was  the  drug  of  choice  in  these  cases,  and  we 
gave  it  by  rectum.  That  is  where  I  learned  it.  I  remember 
distinctly  that  I  gave  90  to  120  grains  as  the  average  dose. 
I  am  talking  about  acute  cases,  of  course,  in  a  hospital,  like 
this  bov  that  I  have  now. 

w 

•  ••••••••• 

891  Q.  But  you  haven’t  specialized  in  any  type  of  ar¬ 
thritis?  A.  No,  sir,  I  am  not  an  arthritis  specialist. 

•  ••••••••• 
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Q.  Then  you  could  not  say  that  salicylates  could  be  de¬ 
pended  upon  to  cause  remission  of  swelling  and  stiff- 

892  ness?  A.  Well,  to  be  very  frank  with  you,  some  of 
these  cases — as  I  say,  I  start  off  with  relatively  small 

doses,  and  some  of  the  cases  didn’t  come  back,  or  I  couldn’t 
follow  them  long  enough.  But  my  general  impression  is 
that  in  the  cases  that  I  have  followed,  well-balanced  and 
managed  salicylate  therapy  cases  get  relief  from  pain  and 
stiffness. 

Q.  Are  you  talking  about  cases  in  the  initial  stages  of 
arthritis?  A.  No,  in  various  stages.  I  don’t  get  them  all 
fresh.  They  come  either  self-medicated  before,  or  they 
have  been  to  other  people. 

*#•••••••• 

893  Redirect  Examination 

By  Mr.  Markel : 

Q.  Now,  to  go  back  to  the  rheumatic  fever  cases  in  the 
Army  that  you  talked  about.  The  impression  I  got  was 
that  you  wanted  to  illustrate  by  talking  about  certain  rheu¬ 
matic  fever  cases.  Will  you  explain  what  you  had  in  mind 
when  you  answered  the  question  directly  to  you  with  respect 
to  the  severe  pain?  A.  Well,  I  didn’t  know  how  important 
it  was,  but  it  was  my  observation  that  young  soldiers  that 
we  had  in  service  with  acute  rheumatic  fever  with 

894  swollen,  painful  joints,  certainly  joints  that  were 
painful — when  a  case  would  come  in,  I  would  have 

my  junior  officers  give  these  cases  codeine,  with  no  relief. 
Now,  codeine,  to  my  mind,  is  a  fairly  strong,  just  under 
morphine,  as  a  narcotic.  It  is  a  strong  alleviator  of  pain. 
But  given  salicylates  within  24  hours — I  am  sure  this  ex¬ 
perience  has  been  shared  by  other  men  in  internal  medi¬ 
cine — you  had  relief  of  the  pain  and  stiffness,  and  a  begin¬ 
ning  of  clinical  improvement.  But  almost  immediate  dra¬ 
matic  relief  of  pain  to  the  point  that  I  taught  my  junior 
officers  that  this  was  a  good  differential  diagnostic  point. 
Where  a  case  comes  in  and  you  are  not  sure  as  to  w’hether 
it  is  an  infectious  type  of  arthritis,  or  rheumatic  fever,  I 
know  from  personal  experience  in  rheumatic  fever  that 
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salicylates  give  almost  immediate  relief  from  pain,  and 
codeine  does  not. 

On  that  article  you  gave  me,  Mr.  Callaway,  what  is  the 
use  of  codeine?  In  my  experience,  codeine  does  not  relieve 
the  severe  pain  of  rheumatic  fever.  As  I  say,  that  is  my 
own  personal  experience.  I  thought  I  would  add  that. 

Q.  From  your  own  personal  observations?  A.  Yes,  my 
own  experience  with  these  cases. 

Q.  Now,  directing  yourself  to  this  question  of  respite 
without  medication,  would  most  people  recover  from  the 
influence  if  they  were  not  receiving  any  medication  for  it? 
A.  From  influenza? 

895  Q.  Yes.  A.  Yes,  I  would  say  they  would.  It  is  a 
self-limiting  disease. 

Q.  Would  everybody  recover  from  a  cold  if  they  were 
not  medicated  for  it?  A.  Yes,  there  is  no  specified  medi¬ 
cation  for  it  anyway. 

Q.  Would  you  say  that  the  same  thing  is  true  with  most 
or  many  of  the  common  ailments  which  we  usually  have  in 
mind  when  we  use  the  term  “common  ailments”  of  man¬ 
kind?  A.  Well,  I  would  say  that  most  of  the  ailments 
nasopharyngitis,  sore  throat,  a  common  cold,  even  the  dis¬ 
eases  of  childhood,  are  all  self-limiting.  People  get  better 
eventually  without  any  specific  medication. 

Q.  Now,  addressing  ourselves  to  some  of  the  questions 
put  to  you  in  cross-examination  with  respect  to  the  question 
of  prolonged  relief,  I  recall  to  you  your  testimony  that  the 
usual  condition  is  muscle  spasm.  Is  prolonged  relief  some¬ 
times,  or  frequently,  to  use  your  own  qualification,  obtained 
by  the  breaking  up  of  the  muscle  spasm,  breaking  up  the 
cycle?  A.  Yes,  I  would  say  that  is  true. 

Q.  Is  that  all  that  is  sometimes  necessary  to  have  remis- 
mission  of  pain  from  certain  conditions  which  follow  in  the 
general  category  of  arthritis  and  rheumatism?  A.  I 

896  would  say  yes. 

Q.  And  will  salicylates  do  that?  A.  Well,  that 
may  be  the  mechanism  of  the  actual  relief  of  the  muscle 
spasm. 
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Q.  Now,  going  back  to  this  much-discussed  patient,  is  his 
diet,  from  the  standpoint  of  sources  of  vitamins,  any  differ¬ 
ent  from  the  average  diet  of  the  average  individual  as  you 
understand  it,  by  reason  of  your  experience  in  the  field? 

Mr.  Callaway:  Just  a  minute.  He  cannot  answer  that, 
because  he  couldn’t  know.  He  said  he  knew  nothing  about 
the  diet  that  he  was  getting. 

The  Witness :  Oh,  I  beg  your  pardon. 

By  Mr.  Markel: 

Q.  Are  you  familiar  with  the  diet  that  this  patient  is 
eating?  A.  Yes,  I  am.  I  am  familiar  with  everything  that 
patient  gets. 

Q.  I  am  referring  to  the  patient  that  the  Veterans  Admin¬ 
istration  referred  to  you.  A.  That  is  right. 

Q.  And,  incidentally,  have  others  in  this  field  undertaken 
treatment  of  this  patient  before  he  was  referred  to  you? 
A.  In  which  field  ? 

Q.  I  withdraw  that  question.  A.  He  was  treated 
897  before - 

Q.  Was  he  treated  before  by  anyone  else?  A.  Yes, 
he  was  up  in  the  Base  Hospital  81.  He  was  seen  by  Dr. 
Cecil. 

Q.  Who  is  Dr.  Cecil?  A.  He  is  the  chief  arthritic  con¬ 
sultant  from  the  Veterans  Administration  in  New  York 
City.  He  was  treated  at  the  station  hospital,  Fort  Dix, 
or  General  Hospital,  Veterans  Administration  Hospital 
down  there.  He  has  been  to  two  Veterans  Administration 
Hospitals.  He  has  been  seen  by  the  entire  staff  at  the 
Regional  Hospital  Office  in  Newark. 

Q.  And  then  he  was  referred  to  you  for  treatment? 
A.  When  he  comes  back  home,  he  is  a  100  per  cent  totally 
disabled  patient;  the  Veterans  Administration  refers  him 
to  me  for  treatment. 

Q.  Are  you  familiar  with  that  patient’s  diet?  A.  Yes,  I 

am. 

Q.  Does  he  have  in  his  diet  any  foods  which  would  not 
normally  be  included  in  the  average  diet?  A.  He  is  on  a 
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well-balanced  normal  diet,  which  would  include  either  meat, 
fish,  or  eggs,  once  a  day.  He  gets  a  quart  of  milk  a  day. 
He  gets  two  or  three  green  vegetables.  He  gets  the  average 
amount  of  starches,  and  a  well-balanced  American  diet. 
Now,  he  is  not  on  any  high  caloric  or  low  caloric,  or  high 
carbohydrate  diet.  He  is  on  no  specific  diet.  He  is  on 

898  a  well-balance  average  American  diet  in  the  average 
American  home. 

Now,  I  know  he  gets  that  type  of  diet,  because  when 
I  treat  a  case,  I  treat  a  case  as  a  whole.  The  only  thing 
he  gets  in  addition  to  his  salicylates  is  a  general  vitamin 
pill,  but  it  does  not  contain  Vitamin  K.  Now,  I  don’t  know 
how  much  Vitamin  K  is  in  the  heavy  leafy  vegetables  that 
he  has,  but  he  happens  to  get  the  average  two  vitamin 
pills  a  day. 

Q.  Now,  addressing  ourselves  to  the  series  of  questions 
you  were  asked  in  regard  to  the  symptoms,  first,  of  osteo¬ 
arthritis -  A.  You  started  to  say  something,  and  I 

don’t - 

Q.  You  were  interrupted,  and  I  will  ask  you  the  ques¬ 
tion:  What  are  the  predominant  symptoms  of  osteoarth¬ 
ritis?  A.  The  predominant  symptoms  is  pain. 

Q.  What  are  the  symptoms  which  are  normally  mani¬ 
fested  to  the  lay  person?  A.  Pain  and  stiffness. 

Q.  Swelling  included  in  that? 

Mr.  Callaway:  Don’t  lead  him  like  that,  Mr.  Markel. 

By  Mr.  Markel: 

Q.  Is  swelling  also  one  of  the  symptoms?  A.  Swelling  is 
a  symptom,  yes. 

Q.  Does  this  swelling  occur  in  part  of  the  anatomy 

899  which  a  person  can  observe?  A.  It  may  occur  in 
some  cases,  yes.  It  is  not  present  in  all  cases,  but 

it  may  occur. 

Q.  Now,  referring  back  to  the  article  from  which  govern¬ 
ment  counsel  had  you  read  entitled  “Primer  on  Rheumatic 
Diseases”  prepared  by  the  Committee  of  the  American 
Rheumatism  Association,  that  is  quite  a  long  article,  isn’t  it? 
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A.  Well,  frankly,  I  don’t  look  through  it  all.  I  just  glanced 
through  it  and  just  read  Paragraph  C.  It  looks  like  a 
fairly  long  one. 

Q.  I  want  the  record  to  show  that  the  article  commences 
on  page  1139  and  ends  on  page  1146  in  the  Journal  of  the 
American  Medical  Association.  Now,  I  want  you  to  read 
another  portion  from  that  article  to  yourself,  sir,  because 
we  want  to  follow  precedence  here  now’. 

Mr.  Callaway:  May  I  see  w’hat  you  want  him  to  read? 

By  Mr.  Markel: 

Q.  I  will  first  refer  you  to  Paragraph  encircled  on  page 
1146  and  ask  to  read  that.  A.  Read  it  out  loud? 

Q.  No,  to  yourself.  A.  All  right,  sir. 

Q.  Now,  also  read  the  chapter  immediately  pre- 
900  ceding  it  on  page  1144.  A.  You  mean  just  the  chap¬ 
ter  heading? 

Q.  I  just  w’ant  you  to  take  note  of  that,  and  then  the 
sub-heading.  A.  All  right. 

Q.  Well,  now’,  having  read  those  things,  do  you  agree 
with  that  statement?  A.  Yes,  I  do. 

Q.  Well,  then,  I  w’ill  ask  you  please  now’  to  read  for  the 
record  first  the  chapter  heading  on  page  1144.  A.  That  is 
“Degenerative  Joint  Disease”. 

Q.  And  I  will  ask  you  to  read  the  sub-heading  on  page 
1146.  A.  “Treatment”. 

Q.  Now,  then,  read  the  tag  they  put  in  front  of  the  para¬ 
graph  there  on  the  subject  of  treatment.  A.  The  sub-title 
under  treatment  is  “Drugs”.  “Relief  from  pain  and 
muscle  spasm  in  this  disease  is  usually  afforded  by  salicyl¬ 
ates,  for  instance,  acetylsalicylic  acid  in  doses  of  0.3  to 
0.6  grams  (grains  5  to  10)  four  to  six  times  daily.  The 
simultaneous  administrations  of  a  mild  sedative  such  as 
phenobarbital  0.008  grams  (grains  1/8)  may  be  helpful  in 
patients  w’ith  significant  nervous  tension.  If  the  patient 
suffers  from  a  deficiency  of  gonadal  hormone,  substitute 
therapy  is  reasonable,  although  the  specific  value  of  estro- 


383 


gens  and  androgens  in  human  degenerative  joint 
901  disease  has  not  been  proved.  Other  glandular  ele¬ 
ments  or  vitamins  should  also  be  given  only  on  a 
demonstration  of  their  specific  lack.  No  rationale  exists 
for  the  use  of  colehycine,  cinchophen,  iodides,  vaccines, 
sulfur,  gold  salts,  antibiotics,  or  vitamins  in  massive 
dosage.” 

Q.  Now,  then,  under  the  sub-heading  of  “Treatment,” 
read  some  of  the  other  sub-headings  that  are  indicated 
there.  A.  The  first  one  is  “Reassurance”.  The  second 
one  is  “Physical  Therapy.”  The  third  one  is  “Diet.” 
The  fourth  one  was  “Drugs,”  of  which  we  read  a  part. 
The  fifth  one  is  “Surgery,”  and  that  is  all. 

Q.  Now,  what  you  read — does  that  include  everything 
that  appeared  under  the  heading  of  “Drugs”?  A.  Yes, 
it  did. 

•  ••••••••• 
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910  Dr.  Scrwnie  R.  Gaston 

was  thereupon  called  as  a  witness  in  behalf  of  the  Respond¬ 
ents  and,  having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Markel : 

Q.  You  are  a  medical  doctor  by  profession?  A.  I  am. 

Q.  Will  you  please  outline  fully  your  present  occupation 
and  practice  in  your  profession,  including  all  of  your  con¬ 
nections  and  activities?  A.  I  am  an  Assistant  Attending 
Surgeon  of  the  New  York  Orthopedic  Hospital,  Columbia 
Presbyterian  Medical  Center,  instructor  in  orthopedic  sur¬ 
gery,  College  of  Physicians  and  Surgeons,  Columbia  Uni¬ 
versity.  The  work  consists  of  supervisory  capacity  in  the 
out-patient  department  in  orthopedics,  similar  capacity  on 
the  wards  of  the  orthopedic  service.  I  am  in  private  prac¬ 
tice  in  the  specialty  of  orthopedics  at  Harkness 

911  Pavilion,  Columbia  Presbyterian  Medical  Center. 

Q.  Will  you  outline  now  the  training  and  experi¬ 
ence  which  qualify  you  to  carry  on  this  profession?  A.  Well, 
I  was  graduated  from  Yale  College  in  1931,  Yale  School 
of  Medicine,  1935,  and  had  a  two-year  internship  in  surgery 
at  St.  Luke’s  Hospital,  New  York  City,  six  months’  house- 
ship  in  medicine  at  the  same  hospital;  resident  of  the 
fracture  service  at  the  Presbyterian  Hospital  for  a  year; 
resident  in  general  surgery  of  the  Columbia  Presbyterian 
Division  at  Bellevue  Hospital,  New  York  City,  for  a  year; 
Assistant  Attending  Surgeon  at  St.  Luke’s  Hospital  and 
the  Columbia  Presbyterian  Division  of  Bellevue  Hospital 
for  approximately  a  year  and  a  half  prior  to  the  war. 
Capacity  in  the  United  States  Army,  captain  in  the  Army 
Medical  Corps,  with  the  Second  Evacuation  Hospital  for 
four  years,  three  years  in  the  ETO. 

Q.  What  is  ETO.  A.  European  Theatre  of  Operations. 
Assigned  to  the  First  Army  with  the  active  front  line  evacu¬ 
ation  duties  of  a  medical  officer  through  Normandy,  Bel¬ 
gium,  France,  and  Germany. 

At  the  conclusion  of  the  war,  I  became  assistant  attend¬ 
ing  surgeon  on  the  fracture  service  of  the  Presbyterian 
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Hospital,  January,  1945,  and  instructor  in  orthopedic  sur¬ 
gery  of  the  College  of  Physicians  and  Surgeons,  as 

912  previously  stated.  More  recently,  I  have  been 
transferred  to  the  orthopedic  hospital  at  the  Medical 

Center  in  the  same  capacity. 

Q.  Would  you  kindly  name  the  doctor  under  whom  you 
studied,  or  whose  successor  you  are,  in  a  certain  degree, 
shall  we  say?  A.  Well,  most  of  the  training  which  I  received 
in  the  specialty  I  practice  was  under  the  direction  of  Dr. 
William  Darrach,  and  Dr.  Clay  Murray. 

Q.  Will  you  tell  us  something  about  their  professional 
standing  in  their  field? 

Mr.  Callaway:  No,  this  is  this  man’s  qualifications,  not 
Dr.  Darrach ’s  qualifications. 

Mr.  Markel :  Mr.  Examiner,  I  think  the  man  under  whom 
one  studies  in  every  profession  is  very  definitely  pertinent 
to  the  individual’s  qualifications.  I  think  that  is  true  in 
our  profession  as  well.  We  usually  mention  the  man  under 
whom  we  study  when  we  want  to  particularly  qualify  for  a 
particular  matter. 

Trial  Examiner  Lipscomb :  If  we  went  into  the  qualifica¬ 
tions  of  every  professor  that  we  had  I  think  our  records 
would  be  very  extended,  but  you  may  go  ahead.  Go  ahead, 
Doctor. 

Mr.  Markel :  I  may  add  I  feel  this  is  an  exceptional  case, 
and  we  will  make  this  the  exception. 

913  The  Witness:  I  am  to  answer  the  question? 

Trial  Examiner  Lipscomb:  Yes. 

A.  Well,  in  turn,  they  each,  Dr.  Darrach  as  senior,  and 
upon  his  resignation,  Dr.  Murray,  headed  the  Department 
of  Fractures  and  Orthopedics  at  the  Medical  Center,  and 
enjoyed  the  title  of  Professor  of  Orthopedics  in  the 
University. 

By  Mr.  Markel: 

Q.  Were  they  nationally  known  experts? 

Mr.  Callaway:  I  believe  that  is  far  enough,  isn’t  it? 

A.  I  don’t  think  I  have  to  answer  that. 
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By  Mr.  Merkel: 

Q.  Well,  now,  Doctor,  in  the  specialty  which  you  prac¬ 
tice — 

Mr.  Callaway :  He  hasn’t  told  us  what  his  specialty  is  that 
he  practices  in  so  many  words.  What  is  it,  Doctors? 

The  Witness:  Orthopedics. 

Mr.  Callaway :  That  is  the  specialty  in  which  you  practice. 
That  is  fine. 

By  Mr.  Markel: 

Q.  Have  you  anything  else  to  add  to  that?  A.  I  thought 
we  would  outline  it  in  some  detail.  Well,  I  should  say  that 
the  major  part  of  my  background  has  been  in  that  part 
of  orthopedics  which  deals  with  trauma  and  injury, 
914  fractures,  dislocations,  and  in  the  orthopedic  field, 
specifically,  the  disease  of  joints. 

Q.  Does  it  include  any  form  of  arthritis?  A.  Most  par¬ 
ticularly  that  form  of  arthritis  known  as  osteoarthritis, 
which  is  generally  believed  to  be  the  result  of  wear  and 
tear,  and  a  degenerative  disease,  in  contra-distinction  to 
infectious  arthritis,  which,  in  our  particular  set-up,  is  under 
the  direction  of  the  internists. 

Q.  Now,  in  this  field,  do  patients  generally  suffer  from 
rather  severe  pains?  A.  Yes,  they  certainly  can. 

Q.  We  have  used  the  term  “severe  pain”  here  in  various 
connections,  and  will  you  tell  us  what  you  understand  it 
to  be  when  I  use  the  term  “severe  pain”?  A.  I  would 
qualify  severe  pain  in  my  particular  specialty  to  the  cate¬ 
gory  of  people  who  have  sustained  fractures,  dislocations, 
suffering  an  acute  bursitis  of  the  shoulder  with  excruciating 
pain,  some  degrees  of  pain  in  sciatica,  preparation  of 
patients  for  operation,  management  of  shock,  and  the  man¬ 
agement  of  the  patient  for  his  post-operative  pain. 

Q.  Does  your  treatment  of  such  conditions  include  the 
administration  of - 

Mr.  Callaway:  Now  wait  just  a  minute.  I  think  that  is 
rather  leading.  I  think  he  ought  to  ask  him - 
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By  Mr.  Markel: 

915  Q.  I  will  withdraw  the  question.  I  think  I  can 
get  to  this  another  way.  Does  the  treatment  of  such 

patients  include  a  palliative  treatment  of  the  pains  accom¬ 
panying  their  condition  ?  A.  Relief  of  the  pain  is  a  definite 
clinical  responsibilty. 

Q.  And  that  is  your  responsibility?  A.  Certainly. 

Q.  And  what  do  you  use,  what  kind  of  drugs  do  you  use 
to  relieve  their  pains?  A.  Morphine,  and  its  associated 
compounds,  including  another  alkaloid  of  opium,  codeine, 
and  the  salicylates,  most  commonly  aspirin,  and  sometimes 
sodium  salicylate. 

Q.  Well,  now,  Doctor,  we  are  here  concerned  only  with 
salicylates,  salicylate  therapy  in  the  palliative  treatment 
of  pain.  Will  you  kindly  discuss  the  efficacy  of  salicylates 
in  such  cases,  and  in  doing  so  go  into  some  details  as  to 
administration  of  the  drug,  that  is  the  amount,  therapeutic 
value,  duration  of  treatment,  and  safety. 

Mr.  Callaway:  That  is  a  large  order.  The  doctor  might 
want  to  have  it  broken  down. 

Mr.  Markel :  I  purposely  asked  a  general  question,  because 
I  think  the  doctor  will  be  able  to  give  us  a  discussion  on 
the  basis  of  my  prior  talk  with  him. 

A.  Well,  I  think  it  is  not  only  my  experience,  but  I  think 
it  is  the  experience  of  the  profession - 

916  Mr.  Callaway:  I  object  to  the  experience  of  the 
profession.  He  should  limit  it  to  his  experience. 

Trial  Examiner  Lipscomb :  Yes,  Doctor. 

A.  It  just  happens  that  anyone’s  experience  is  based 
on  the  experience  of  their  associates. 

By  Mr.  Markel: 

Q.  Well,  now,  Mr.  Examiner,  may  I  pursue  that  just  a 
moment,  because  I  think  the  doctor  is  quite  right  in  that. 
Doctor,  in  carrying  on  a  practice — up  there,  you  have  quite 
a  few  doctors  on  the  staff,  have  you  not?  A.  Over  300, 
I  think. 

Q.  And  you  frequently  discuss  the  individual  cases  among 
yourselves?  A.  Yes. 
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Q.  You  discuss  the  treatment  that  you  follow?  A.  Very 
definitely. 

Q.  You  exchange  views  as  to  the  proper  treatment  under 
given  conditions?  A.  Yes. 

Q.  And  you  discuss  that  with  outside  doctors  who  are  in 
the  same  field?  A.  On  occasion. 

Q.  Do  you  refer  to  the  literature  to  acquaint  yourself 
with  a  former  treatment  in  those  conditions?  A.  Yes. 

917  Q.  Well,  on  the  basis  of  all  that - 

Mr.  Calla'way:  What  is  his  opinion? 

By  Mr.  Markel: 

Q.  What  is  you  opinion  as  to  how  your  experience  stacks 
up? 

Mr.  Callaway:  Oh,  no,  I  object  to  that. 

Mr.  Markel :  I  am  asking  for  an  opinion  on  that. 

The  Witness :  I  think  I  can  answer  the  question. 

Mr.  Callaway:  Don’t  answer  it  just  yet. 

Trial  Examiner  Lipscomb:  Maybe  you  would  like  to 
rephrase  your  question  so  that  w’e  have  it  clearly  before  us. 

By  Mr.  Markel: 

Q.  In  your  opinion,  does  the  procedure  which  you  follow 
in  treating  such  patients  conform  pretty  much  to  the  pro¬ 
cedures  of  others  in  the  field? 

Mr.  Callaway:  Objection. 

Mr.  Markel:  Mr.  Examiner,  I  feel  I  am  entitled  to  show 
general  practice. 

Mr.  Callaway:  He  is  entitled  to  show  what  this  man’s 
opinion  is,  and  he  is  entitled  to  show  what  his  opinion  is 
based  on,  but  he  is  not  entitled  to  have  this  doctor  state 
what  the  opinion  of  other  doctors  is,  either  directly  or 
indirectly,  and  that  is  wrhat  he  is  attempting  to  do. 

Mr.  Markel:  Mr.  Examiner,  I  am  simply  asking 

918  whether  the  procedures  followed  in  the  treating  of 
patients  by  this  doctor,  in  his  opinion,  is  consistent 

with  the  procedures  followed  by  others. 

Trial  Examiner  Lipscomb :  The  only  way  he  could  know  is  • 
by  what  they  tell  him,  and  that  would  be  hearsay,  and  I 


389 


don’t  think  we  have  the  need  or  the  necessity  for  the  intro¬ 
duction  of  that  type  of  hearsay.  Consequently,  the  objec¬ 
tion  is  sustained. 

By  Mr.  Market : 

Q.  Will  you  go  ahead,  Doctor,  and  answer  that  question 
in  terms  of  your  own  practice  and  experience.  A.  Morphine 
or  its  associates  is  the  drug  of  choice  in  excruciating  pain. 
Morphine  has  certain  disadvantages.  It  is  a  central  nervous 
system  depressant.  It  is  habit  forming,  and  it  makes  some 
people  quite  ill.  However,  it  would  be  very  difficult  in  the 
practice  of  my  type  of  work  without  a  drug  of  its  potency 
in  the  relief  of  pain,  and  the  delaying  of  apprehension.  That 
is  the  drug  I  use  under  those  circumstances.  Now,  because 
of  the  qualities  which  morphine  possesses,  which  I  have 
mentioned,  it  is  most  desirable  to  get  the  patient  off  that 
drug  as  quickly  as  possible,  preferably  within  48  to  72 
hours,  or  within  a  few’  hours,  depending  on  the  circum¬ 
stances.  I  would  say  that  the  next  drug  of  choice  in  the 
relief  of  pain  would  be  codeine,  which  I  nse  exten- 
919  sively.  It  has  been  more  desirable  than  morphine 
if  it  does  the  job.  I  would  like  to  add  that  I  seldom 
prescribe  it  alone,  but  with  aspirin,  because  they  do  seem 
to  re-enforce  each  other.  That  also  is  a  drug,  codeine,  which 
we  do  not  like  to  continue  for  indefinite  periods  of  time. 
Whereas  it  is  not  rated  as  a  vicious  habit-forming  drug, 
it  does  have  propensities  in  that  direction.  It  is  also  very 
constipating,  which  annoys  too  many  patients,  and  it  has 
a  relatively  high  frequency  of  intolerance  in  terms  of  nausea 
and  vomiting.  It  is  a  drug  that  would  be  used  in  preference 
to  morphine  if  it  controlled  the  pain,  and  preferably  for  a 
short  length  of  time. 

That  leaves  the  salicylates.  It  is  my  feeling  that  that 
is  the  safest  drug  we  have  to  use  over  long  periods  of  time, 
if  necessary,  with  the  least  harmful  effects  to  the  patient. 
I  don’t  ever  recall  hearing  it  accused  of  being  a  habit- 
forming  drug.  It  is  well  known  that  it  has,  in  certain 
individuals,  affect  upon  the  alimentary  tract  manifested  by 
nausea  and  vomiting.  It  is  also  known  that  by  taking  it  in 
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conjunction  with  sodium  bicarbonate  or  calcium  lucenite 
that  this  unpleasant  side  action  can  often  be  overcome,  and 
we  know  that  it  can  be  given  in  large  doses  over  a  long 
period  of  time  without  manifest  evidence  of  damage  to  the 
heart,  blood  pressure,  the  kidneys,  or  what  might  he 

920  considered  any  serious  deleterious  effect  on  the 
patient. 

Q.  What  do  you  consider  to  he  a  large  dose,  in  the  sense 
in  which  you  used  the  term  just  now.  A.  Well,  I  prefer  to 
use  it  at  a  level  of  approximately  60  to  90  grains  a  day. 
Now,  I  appreciate  that  is  not  considered  a  large  dose, 
because  of  120  grains  a  day  and  up,  even  to  240  grains  a 
day,  are  used  in  the  treatment  of  acute  rheumatic  fever, 
with  a  purpose.  It  has  been  known  to  work. 

Mr.  Callaway :  Now  just  a  minute,  Doctor.  Stick  to  your 
experience,  and  don’t  be  quoting  what  you  have  read  about 
it. 

Mr.  Markel:  Mr.  Examiner,  I  think  it  is  most  unfair  to 
this  witness  to  have  Mr.  Callaway  constantly  address  the 
witness  and  tell  him  what  to  do  and  what  not  to  do.  The 
witness  doesn’t  understand  that  Mr.  Callaway  is  entirely  out 
of  order  in  doing  so.  I  suggest  that  he  address  himself 
to  you. 

Trial  Examiner  Lipscomb:  You  are  quite  right,  sir. 

Mr.  Callaway:  I  agree,  also.  I  think  this  witness  has 
a  tendency  to  answer  rather  quickly,  and  I  would  like  for 
him  to  be  cautioned  not  to  answer  the  question  if  there  is 
an  objection. 

Trial  Examiner  Lipscomb:  You  will  observe  that, 

921  Doctor.  Now,  complete  your  statement,  if  you  will. 
A.  Referring  again  to  my  experience,  I  would  like  to 

remind  you  that  I  did  serve  in  the  capacity  of  house  physi¬ 
cian  and  treated  people  with  acute  rheumatic  fever.  I  would 
like  just  as  quickly  to  say  that  I  no  longer  treat  that  illness, 
but  the  treatment  of  acute  rheumatic  fever  is  not  entirely 
foreign  to  me,  and  I  would  like  to  state  again  in  the  doses 
of  120  grains  of  salicylate  a  day  and  up  can  be  well  toler¬ 
ated.  I  would  like  also  to  say  that  we  know  the  disadvan- 
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tages  of  the  drug  in  its  side  actions.  We  are  aware  that  it 
causes  nausea,  vomiting,  occasional  diarrhea,  headaches. 
It  may  go  beyond  that  and  cause  extreme  weakness  and 
collapse,  increased  respiration,  and  a  hyperpnea.  It  may 
produce  hallucinations  and  delirium.  Those  are  the  toxic 
manifestations  of  the  salicylates,  but  they  are  not  seen  at 
the  level  the  drug  is  used,  because  I  think  that  the  symp¬ 
toms  of  gastrointestinal  disturbances  and  ringing  in  the 
ears  caution  the  physician  to  weigh,  in  his  judgment,  the 
disadvantages  of  the  patient’s  discomfort  against  the  ad¬ 
vantages  of  the  drug,  and  beside,  in  terms  of  the  general 
care  of  the  patient,  whether  the  drug  will  be  discontinued  or 
diminished  in  its  dosage. 

Q.  Now,  Doctor,  do  you  consider  60  to  90  grains,  I  think 
you  said  in  general — have  you  found  that  to  be  effective 
in  relieving  the  types  of  pain  that  you  have  described? 
922  A.  Yes,  I  have  found  it  effective.  I  rarely  go  above 
that  dosage. 

Q.  And  do  your  patients  take  such  daily  doses  over  pro¬ 
longed  periods  of  time?  A.  Some  of  them  do. 

Q.  Have  you  ever  observed  any  side  effects  vrhen  such 
doses  are  administered  other  than  occasional  nausea  or 
gastrointestinal  disturbances?  A.  No,  I  haven’t  had  any 
experience  in  those  dosages  with  the  severe  salicylate 
poisoning  described. 

Q.  In  your  opinion  is  nausea,  this  gastrointestinal  dis¬ 
turbance  that  you  referred  to,  symptomatic  of  any  serious 
ailment,  or  any  serious  injury?  In  other  words,  do  physi¬ 
cians  consider  that  a  serious  thing,  or  is  that  considered 
relatively  unimportant  as  a  symptom? 

Mr.  Callaway:  Before  you  answer,  let  me  hear  that 
again. 

(The  reporter  read  the  question.) 

Mr.  Callaway :  Objection.  He  is  asking  what  is  considered 
by  physicians  other  than  this  doctor.  In  other  words,  he  is 
asking  this  doctor  to  give  the  opinion  of  other  physicians  as 
well  as  himself  in  that  question,  and  I  think  it  is  objection¬ 
able. 

Mr.  Markel :  I  will  withdraw  that. 
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By  Mr.  Markel: 

923  Q.  Do  you  consider  that  a  serious  toxic  effect  of 
salicylates?  A.  No. 

•  ••••••••• 

934  The  Witness :  I  would  like  to  make  one  thing  very 
clear,  and  that  is,  first,  a  point  of  principle.  I  don’t 

935  think  any  member  of  the  medical  profession  con¬ 
dones  the  unrestricted  sale  of  drugs.  On  the  other 

hand,  aspirin  has  been  available  to  the  public  for  a  long 
long  time,  and  before  I  was  a  doctor,  I  used  it  myself.  If 
there  are  ill  effects  from  this  sale,  I  personally  am  not 
familiar  with  them.  Undoubtedly,  there  can  be  and  are. 
The  fact  remains  the  drug  is  available  and  for  sale.  I  hope 
that  answers  your  question. 

Redirect  Examination 
By  Mr.  Markel : 

Q.  Doctor,  about  the  deaths,  have  you  any  recollection 
about  the  circumstances  under  which  the  deaths  occurred 
that  you  have  in  mind?  A.  You  mean  the  causes  of  death? 
Q.  Well,  the  circumstances.  A.  Well,  I  recall  one  report 
of  some  752  attempts  to  commit  suicide  with  aspirin, 

936  with  four  successes,  and  I  think  the  amounts  taken 
vrere  about  between  20  and  40  grams. 

Q.  We  are  always  talking  in  grains.  How  many  grains 
is  that?  A.  30  grams  is  an  ounce.  That  is  maybe  two 
ounces  of  it. 

Q.  Well,  can  you  tell — can  you  still  do  the  arithmetic  for 
the  record  on  grains?  A.  That  would  be  300  to  600  grains. 

Q.  Were  they  taken  in  one  dose?  A.  Yes,  that  was  the 
intent. 

Mr.  Callaway:  Just  a  minute.  Let  me  see  about  that. 

Mr.  Markel :  I  am  seeing  about  it  at  the  moment. 

Mr.  Callaway :  I  am  entitled  to  ask  him  on  cross  examina¬ 
tion  about  what  he  knows  about  the  literature  and  reports 
in  the  literature.  I  don’t  think  counsel  on  direct  examina¬ 
tion  is  entitled  to  ask  him  that,  so  I  want  to  object  to  that 
question  and  answer,  and  I  think  I  am  entitled  to  object  to 
it  and  have  it  stricken  from  the  record. 


393 


Mr.  Markel:  Well,  now,  Mr.  Examiner,  that  is  indeed  a 
novel  suggestion,  that  we  are  not  entitled  to  enlighten  even 
the  Commission  as  to  the  circumstances  under  which  these 
deaths  occurred  that  counsel  on  cross-examination  has 
brought  out.  I  most  certainly  think  it  is  not  only  a 

937  proper  question — I  think  I  am  duty-bound  to  inform 
the  Commission  of  that  fact,  and  yourself. 

Trial  Examiner  Lipscomb:  You  may  complete  your  ex¬ 
amination  concerning  these  particular  deaths,  and  on  re- 
cross,  if  you  wish,  you  may  expose  any  frailties  that  may 
come  to  your  attention. 

By  Mr.  Markel: 

Q.  Is  that  one  dose,  the  suicide  attempt  at  300  grains? 
A.  That  I  would  have  to  assume. 

Mr.  Callaw^ay :  So  that  I  think  any  reference  to  300  grains 
would  have  to  go  out  of  the  record,  because  he  is  assuming 
something. 

Mr.  Markel:  No,  Mr.  Examiner - 

By  Mr.  Markel: 

Q.  You  know  that  that  was  the  dosage?  A.  That  was  the 
dosage  taken. 

Q.  You  are  assuming  it  was  taken  all  at  one  time?  A.  Yes. 
Trial  Examiner  Lipscomb :  Doctor,  you  gained  this  infor¬ 
mation  from  reading  some  report,  did  you  not? 

The  Witness :  Of  course. 

Mr.  Callaway :  I  object  to  it.  That  is  putting  in  evidence 
what  is  in  somebody  else  ’s  report,  and  I  think  I  am  entitled 
to  object  to  it  and  have  it  stricken. 

Mr.  Markel:  Mr.  Examiner,  counsel  all  through 

938  his  cross-examination  has  had  these  articles  before 
him  and  referred  to  reports,  and  he  has  asked  the 

doctor  what  he  has  read  about  prothrombin  and  prothrom¬ 
bin  time,  and  he  is  asking  what  the  reports  show  as  to 
deaths,  and  the  doctor  knows  what  the  reports  show. 

Mr.  Callaway :  I  am  entitled  to  do  that  on  cross-examina¬ 
tion,  but  he  is  not  entitled  to  bolster  his  own  side  by  reports 
on  direct  examination. 
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Trial  Examiner  Lipscomb :  Mr.  Markel  has  merely  asked 
a  few  questions  about  a  particular  report  that  the  court 
examiner  developed,  and  it  will  stay  in  the  record  for  what 
it  may  be  worth. 

By  Mr.  Markel : 

Q.  Well,  now,  Doctor,  when  you  administer  salicylates  to 
your  patients,  and  those  among  them  who  develop  nausea 
and  gastrointestinal  disturbance— do  you  have  to  encourage 
them  to  continue  taking  aspirin  ?  Do  you  have  to  suggest  to 
them  to  please  go  ahead  and  continue  to  take  them  when 
you  consider  that  beneficial  and  desirable?  A.  No.  When¬ 
ever  I  prescribe  salicylates,  I  tell  the  patients  that  should 
they  develop,  at  some  time,  nausea,  vomiting,  or  ringing  in 
the  ears,  to  discontinue  the  drug.  That  advice  is  rarely 
necessary,  but  I  think  it  should  be  pointed  out. 

Q.  What  do  you  mean  “it  is  rarely  necsesary”? 

939  A.  People  won’t  continue  to  take  a  drug  that  makes 
them  sick. 

Q.  You  prescribe  salicylates  in  one  form  or  the  other  in 
the  treatment  of  your  patients  frequently?  A.  Yes,  sir. 

Q.  Would  you  say  almost  daily?  A.  Yes. 

Q.  Do  you  consider  salicylates  safe — one  of  the  safest 
analgesics  that  is  available  for  the  treatment  of  your  pa¬ 
tients?  A.  I  cerainly  do. 

Q.  Have  you  ever  seen  any  evidence  of  hemorrhage  among 
your  patients  who  are  taking  salicylates?  A.  No,  sir. 

Q.  Have  hemorrhages  occurred  which  have  come  to  your 
attention?  A.  No,  sir. 

Q.  Had  hemorrhage  occurred,  would  you  have  noticed  it 
in  observing  your  patients,  had  there  been  a  bleeding? 
A.  Oh,  yes. 

•  ••••••••• 

Recross  Examination 
By  Mr.  Callaway : 

940  Q.  Now,  you  said  that  you  had  known  of  cases  and 
you  have  read  of  cases  in  which  somebody  took  as 

as  high  as  300  grains  of  aspirin  in  an  attempt  to  commit 
suicide  and  did  not  succeed?  A.  Had  succeeded. 
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Q.  Now,  do  yon  have  any  knowledge  of  cases  reported  in 
the  literature  of  hemorrhages  with  as  low  as  10  grams  of 
aspirin  per  day  ?  A.  10  grams. 

Q.  Yes?  A.  I  don’t  have  personal  knowledge  of  it.  I 
would  not  be  at  all  surprised  to  know  that  it  could  occur. 
•  ••••••••• 

945  Dr-  Abraham  S.  Gordon 

was  thereupon  called  as  a  witness  in  behalf  of  the  Respond¬ 
ents  and,  having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Markel: 

Q.  Well,  now,  Dr.  Gordon,  you  are  a  medical  doctor? 
A.  Yes,  sir. 

Q.  May  I  please - 

Mr.  Markel:  Mr.  Examiner,  this  witness  has  made  a  re¬ 
quest  of  me,  and  I  should  like  a  brief  statement  for  the 
record. 

When  I  discussed  with  you  appearing  here  to  discuss  the 
salicylate  therapy  in  the  palliative  treatment  of  arthritis 
and  rheumatism,  when  I  prevailed  on  you  that  you  should 
so  so,  you  said  you  would  do  that  on  condition  that  you 
could  make  a  statement  for  the  record  preliminary  to  your 
testimony,  and  do  you  still  want  to  make  such  a  state¬ 
ment? 

946  The  Witness :  I  should  like  to  very  much. 

Mr.  Markel:  May  he  make  a  statement? 

Trial  Examiner  Lipscomb:  Yes,  he  may  make  a  state¬ 
ment. 

The  Witness :  Before  any  other  thing  comes  up,  I  should 
like  to  state  that  my  presence  here  does  not  in  any  way 
mean  that  I  either  condone  or  advocate  any  type,  special 
type  of  treatment,  or  any  method  of  selling  anything.  I  am 
simply  here  to  give  my  impressions,  and  I  have  told  Mr. 
Markel  so,  and  Mr.  Markel  told  me  so.  I  am  here  to  give 
my  impressions  in  the  light  of  my  experience  in  the  treat¬ 
ment  of  certain  conditions. 
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Mr.  Callaway:  You  are  appearing  as  a  voluntary  witness, 
though,  are  you  not? 

The  Witness:  Yes. 

By  Mr.  Markel : 

Q.  Well,  now,  Dr.  Gordon,  will  you  outline  for  us  your 
present  activities  in  the  practice  of  your  profession?  A. 
Well,  in  my  practice,  I  am  limited  mainly  to  what  is  known 
as  internal  medicine,  but  the  bulk  of  my  practice  is  confined 
to  rheumatic  diseases,  known  as  theumatology.  I  practice 
that  mainly,  and  I  am  engaged  in  these  activities  for  a  good 
number  of  years. 

Q.  Indicate  in  some  detail  the  extent  to  which  you  are 
presently  engaged  in  these  activities.  A.  Well,  I  am 
947  at  present  engaged  in  addition  to  my  private  practice 
which  consists  mainly  of  treating  rheumatic  condi¬ 
tions  in  clinic  activities  of  two  hospitals  in  Brooklyn,  Kings 
County  Hospital  of  Brooklyn,  and  the  Brooklyn  Jewish 
Hospital,  in  which  hospitals  I  am  conducting  arthritis  clin¬ 
ics,  which  I  have  organized  many  years  ago.  I  think  I  was 
the  first  one  to  organize  an  arthritic  clinic  in  the  City  of 
New  York,  one  of  the  very  few  first  clinics.  I  organized  one 
at  the  Brooklyn  Jewish  Hospital  about  19  years  ago.  I 
organized  another  arthritic  clinic  at  Kings  County  Hospital 
about  12  years  ago  at  the  request  of  the  Medical  Board. 
I  have  trained  doctors  to  work  in  these  clinics  that  became 
interested  in  the  subject  over  20  years  ago,  and  I  have  been 
particularly  interested  in  the  last  15  years  in  medical  edu¬ 
cation  in  this  field. 

I  have  organized  and  am  giving  courses  in  arthritis  to 
doctors.  I  have  been  doing  that - 

Q.  At  this  point,  will  you  elaborate  a  little  bit  and  explain 
the  nature  of  these  courses,  and  in  general  the  number  of 
doctors  that  come,  and  where  they  come  from?  A  .Well, 
these  courses  were  organized  at  the  request  of  the  Medical 
Society  and  the  Academy  of  Medicine  in  Brooklyn,  and 
they  are  conducted  by  the  County  Medical  Society,  and  the 
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Long  Island  College  of  Medicine,  which  is  known  now  as  the 
New  York  State  University. 

948  They  are  given  as  part  of  the  post-graduate  pro¬ 
gram,  and  this  particular  course  has  been  given  at 

first  once  a  year,  but  later  on  twice  a  year.  There  was 
quite  a  demand  for  it,  because  the  field,  as  you  know”,  was 
very  limited  until  a  number  of  years  ago.  I  have  been 
giving  these  courses  to  men  in  and  about  New  York,  out¬ 
side  of  New  York,  frequently  from  out  of  town.  The 
courses  are  fairly  well  attended,  and  we  used  to  have,  par¬ 
ticularly  following  the  wrar  when  the  men  came  from  the 
service  and  had  to  brush  up — we  used  to  have  such  numbers, 
that  it  w'as  impossible  to  take  care  of  them.  We  used  to 
have  as  many  as  30  to  35  men  in  the  course.  They  are  given 
regularly  twice  a  year. 

Q.  Well,  now,  shall  we  return  to  your  clinics?  Will  you 
give  us  some  of  the  details  of  the  extent  of  your  activities 
in  the  clinics  ?  A.  Well,  they  wTere  started  at  first  by  myself, 
and  gradually  I  had  to  ask  for  more  help,  and  I  began  to 
train  other  physicians  in  the  work.  At  present,  I  have  with 
me  in  one  clinic  eight  men  working,  and  in  another  clinic, 
in  the  Kings  County  Hospital,  five  men  working. 

Q.  And  the  patients  are  all  arthritic  and  rheumatic 
patients?  A.  These  clinics  are  what  we  call  refer  clinics. 
They  are  referred  for  this  particular  subject,  or  con- 

949  dition,  from  other  clinics,  and  we  accept  them  on  the 
basis  of  joint  problems. 

Q.  They  are  referred  patients  who  have  some  arthritic  or 
rheumatic  conditions?  A.  Yes. 

Q.  They  are  referred  for  that  specific  purpose?  A.  Yes. 

Q.  How  many  such  patients  do  you  have,  on  an  average? 
Do  you — how  do  they  run  in  the  clinic?  A.  Well,  in  the 
larger  clinic,  we  run  on  the  average  of  80  to  100  patients. 
I  say  there  we  have  eight  doctors  besides  myself,  and  in 
the  other  clinic,  if  it  were  not  for  the  fact  that  we  are 
short  of  help — wre  cannot  get  too  many  men  to  work  in 
them — wre  run  about  40  to  60  patients. 

(Discussion  off  the  record.) 
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By  Mr.  Markel : 

Q.  How,  how  often  do  you  visit  these  clinics?  A.  Once 
a  week. 

Q.  Each  one?  A.  Yes,  sir. 

Q.  And  do  you  see  these  patients  yourself  then  once  a 
week?  A.  Yes,  I  see  them.  First,  now  patients  are  always 
seen  by  me  in  conjunction  with  any  doctor  who  takes  a 
history.  I  go  over  the  problem  with  them,  and  older 

950  patients  are  gone  over  from  time  to  time.  I  see  most 
of  them  myself,  either  alone,  or  in  conjunction  with 

other  doctors. 

Q.  Do  you  follow  the  case  history,  in  any  event?  A.  Yes. 
We  have  conferences  on  these  problems  frequently,  we  dis¬ 
cuss  individual  problems  and  the  subject  in  general,  cer¬ 
tainly. 

Q.  Who  among  you  is  the  formal  authority  as  to  the 
character  of  the  treatment  to  be  given  to  the  patients? 
A.  I  am  supposed  to  decide  that,  being  the  head  of  the  clinic. 
Q.  Do  you  ?  A.  Certainly ;  I  am  responsible  for  it. 

Q.  Now,  are  you  prepared  to  estimate  roughly  the  num¬ 
ber  of  arthritic  and  rheumatic  patients  you  see  annually, 
shall  we  say?  Let  us  put  it  on  an  annual  basis.  A.  I  don’t 
know  whether  I  can  count  them  offhand,  but  they  go  into 
the  thousands. 

Q.  And  have  you  seen  that  many  over  the  past  15  years — 
you  mentioned  15  years  earlier.  A.  More  than  that.  It  is 
close  to  20  years  we  have  been  doing  this  work. 

Q.  That  is,  then,  on  an  average  of  20  years?  A.  Yes, 
that  is  about  an  average,  very  conservatively,  because  at 
one  time  we  used  to  be  burdened  with  as  many  as  200  pa¬ 
tients  a  morning,  and  I  have  my  problem  in  cutting 

951  down  the  number  of  admissions,  because  we  cannot 
handle  them.  We  haven’t  got  enough  help.  We  see 

quite  a  few. 

Q.  Now,  would  you  give  us  just  a  brief  outline  of  your 
qualifications  to  undertake  this  work,  your  educational  quali¬ 
fications  and  any  other  experience  that  you  may  care  to  add 
to  what  you  have  told  us  ?  A.  Well,  that  includes,  I  suppose, 
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medical  training.  I  graduated  from  the  University  Medical 
School  of  Maryland  in  1923.  I  had  a  straight  medical 
internship  at  Montefiore  Hospital  after  that,  and  began 
praticing  medicine  in  1925. 

Q.  In  Brooklyn?  A.  In  Brooklyn,  yes. 

Q.  Please  continue,  Doctor.  A.  I  was  always  interested 
in  research  problems,  and  I  became  associated  with  labora¬ 
tories,  and  I  did  a  considerable  amount  of  research  work 
in  pathology.  I  became  interested  in  the  rheumatic  prob¬ 
lem  about  1930,  when  I  realized  that  it  was  quite  a  difficult 
problem  in  medicine,  and  I  studied  the  problem  for  several 
years,  and  then  was  asked  to  organize  the  first  clinic. 

Q.  Who  asked  you  to  organize  the  clinic,  and  where? 
A.  That  was  done  at  the  Brooklyn  Jewish  Hospital  by 
some  of  the  attendings  in  the  other  clinics  who  found 
themselves  with  many  joint  problems,  and  they  didn’t  know 
how  to  handle  them. 

952  Q.  Did  the  group  of  doctors  ask  you  to  organize 
the  clinic?  A.  Yes.  I  was  asked  to  undertake  the 
organization  of  this  type  of  work.  You  see,  arthritis  clinics 
those  days,  about  1930,  were  very  few.  As  a  matter  of  fact, 
the  entire  interest  in  the  subject  began  in  this  country  about 
1927,  when  the  American  Committee  for  the  Study  and 
Control  of  Rheumatic  Diseases  was  organized  in  Philadel¬ 
phia  as  a  branch  of  the  International  League  for  the  Study 
and  Control  of  Rheumatic  Diseases.  It  was  about  1930 
that  the  real  interest  in  the  subject  began. 

Q.  That  is  when  you  received  this  request?  A.  Yes. 

Q.  How  about  the  other  clinics?  A.  Well,  I  was  asked 
by  the  Medical  Board  of  the  Kings  County  Hospital  to 
organize  the  clinic.  They  knew  what  I  was  doing  in  the 
first  clinic,  because  I  also  have  an  associateship  of  medicine 
at  Kings  County  Hospital  on  the  medical  service  for  the 
last  22  years,  and  the  men  at  the  other  hospital  knew  me 
and  asked  me  to  organize  the  clinic;  the  Medical  Board 
asked  me  to  do  that  in  1939. 

Q.  Now,  your  personal  practice — is  that  primarily  in  the 
field  of  arthritis  and  rheumatism?  A.  Yes,  largely  so. 
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953  Q.  Since  you  organized  those  clinics?  A.  Yes. 

Q.  Now,  you  said  that  you  had  done  some  research. 

Can  you  elaborate  a  little  on  that?  What  kind  of  research 
have  you  done,  since  you  interested  yourself  in  this  subject  ? 
A.  Well,  I  became  interested  in  the  mechanism  and  causes 
of  diseases,  generally,  but  particularly  in  the  mechanism 
and  causes  of  rheumatic  diseases.  I  have  elaborated  cer¬ 
tain  methods,  techniques,  and  ideas,  which  I  am  getting 
across,  and  have  been  teaching  them  for  years  as  to  the 
causitive  mechanism  of  joint  diseases. 

Q.  Causitive  mechanism?  A.  Yes. 

Q.  And  have  you  also  devised  and  conceived  treatments 
which  you  are  following  and  teaching?  A.  Yes.  I  am  par¬ 
ticularly  interested  in  the  immunilogical  phase  of  rheumatic 
diseases. 

Q.  Now,  what  organizations  do  you  belong  to  in  this  field? 
A.  Well,  in  this  field,  beginning  with  the  New  York  Rheu¬ 
matism  Association,  American  Rheumatism  Association,  the 
two  special  associations. 

Q.  Are  you  a  Fellow  of  the  College  of  Physicians? 
A.  Yes,  I  was  a  Fellow  of  the  College  of  Physicians  for  the 
last  13  years.  As  a  matter  of  fact,  I  received  a  Fellowship 
as  a  result  of  some  clinical  and  laboratory  investi- 

954  gations  I  have  done. 

Q.  Are  there  any  other  societies  that  you  may 
mention  that  you  belong  to?  A.  Well,  I  don’t  know  which 
are  so  very  important.  Outside  of  the  American  College 
of  Physicians,  the  Society  of  American  Bacteriologists.  I 
was  interested  in  the  bacteriological  mechanism  in  the  pro¬ 
duction  of  rheumatic  infections.  The  American  Public 
Health  Association,  and  a  good  many  others - 

Q.  The  American  Medical  Association?  A.  Oh,  yes,  New 
York,  State,  and  County;  the  general  societies.  But  I 
mean  the  special  societies  that  are  related  to  the  investi¬ 
gative  fields.  Those  are  the  ones  that  are  important. 

Q.  I  presume  those — we  are  not  too  much  interested  in 
those  here,  so  you  don’t  need  to  mention  them  all.  A.  I 
don’t  think  they  are  important  in  reference  to  this  particular 
work. 
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Q.  Very  well.  Well,  now,  Doctor,  we  are  here  concerned — 
I  may  say  altogether,  almost — with  the  drug  therapy  in  the 
treatment  of  arthritis  and  rheumatism,  and  particularly  for 
purposes  of  your  visit  here,  the  salicylate  therapy,  and  my 
questions  will  he  directed  to  you  with  that  in  mind,  if  you 
will  bear  that  in  mind.  Do  you  consider  drug  therapy  an 
important  element  in  the  treatment  of  arthritis  and 

955  rheumatism?  A.  From  the  practical  standpoint,  it  is 
very  important.  I  could  say  in  reference  to  this 

particular  answer,  unfortunately,  I  have  always  been  in¬ 
terested  in  the  causative  mechanism  of  disease,  and  I  should 
like  to  understand  and  treat,  and  study  disease  from  that 
standpoint.  But,  from  the  symptomatic  standpoint,  I  would 
say - 

Q.  From  the  standpoint  of  the  patients - 

Mr.  Callaway :  Let ’s  not  help  him. 

A.  This  is  very  important. 

By  Mr.  Markel : 

Q.  I  am  restricting  my  question.  I  submit,  Mr.  Examiner, 
I  may  do  that.  Is  the  drug  therapy  sometimes  the  only 
therapy  employed  by  you  in  treating  arthritis  and  rheuma¬ 
tism?  A.  Sometimes,  because  symptomatic  treatment  is 
extremely  important. 

Q.  What  are  some  of  the  conditions  where  drug  therapy 
is  considered  to  be  the  only  treatment  necessary?  A.  That 
is  a  rather  large  order.  I  don’t  know  how  to  take  that. 
There  are  specific  treatments  of  drug  therapy,  and  there 
are  palliative  and  symptomatic  treatment.  Sometimes  they 
are  part  of  a  treatment,  and  sometimes  they  represent  a 
specific  and  only  part  of  the  treatment. 

Q.  Well,  I  should  have  restricted  my  question  to  pallia¬ 
tive  treatment.  A.  That  would  be  better  if  you  re- 

956  stricted  it  somewhat,  because  that  is  too  general  a 
question,  and  I  don’t  know  how  to  go  into  that.  It 

would  take  too  long. 

Q.  Would  you  indicate  in  a  general  w*ay  when  the  pallia¬ 
tive  treatment  by  means  of  drugs  is  the  only  treatment 
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indicated?  A.  Well,  when  the  changes  are  such  that  we 
either  don’t  understand  the  causative  mechanism  or  we  do 
understand  the  causative  mechanism  and  we  are  helpless  in 
correcting  the  disease  pathology,  we  are  confined  in  our 
approach  to  symptomic  treatment. 

Q.  Is  this  fairly  common,  the  treatment  in  the  conditions 
of  osteoarthritis?  A.  Yes,  fairly  common. 

Mr.  Callaway:  I  think  he  is  just  continuing  to  lead  him 
right  down  the  road.  I  would  suggest  that  he  ask  him  if 
these  situations — isn’t  that  a  leading  question,  Mr.  Markel? 

Mr.  Markel:  That  was  slightly  leading.  I  don’t  think 
under  these  circumstances  and  conditions  objectionably  so, 
Mr.  Examiner.  I  am  sorry. 

Trial  Examiner  Lipscomb:  Abstain  from  leading  ques¬ 
tions,  please. 

By  Mr.  Markel : 

Q.  Well,  now,  are  salicylates  included  in  the  list  of  drugs 

used  in  the  palliative  treatment  of  rheumatic  and 
957  arthritic  conditions?  A.  Yes,  very  much  so. 

Q.  They  are  used  quite  commonly  so?  A.  Yes. 

Mr.  Callaway:  Object  again.  That  is  another  leading 
question. 

Trial  Examiner  Lipscomb:  It  is  leading,  Mr.  Markel. 
Abstain  from  leading  questions,  if  you  will,  please. 

By  Mr.  Markel: 

Q.  In  this  case,  I  was  just  agreeing  with  the  witness’s 
answer,  really.  Do  you,  yourself - 

Mr.  Callaway:  You  are  enthusiastic  there,  I  am  sure. 

By  Mr.  Markel : 

Q.  Do  you  yourself  prescribe  salicylates  when  you  have 
decided  on  the  palliative  treatment  of  the  symptoms  of 
arthritis  and  rheumatism?  A.  Yes,  frequently. 

Q.  Why?  A.  Well,  salicylates  as  a  treatment  in  sympto¬ 
matic  relief  of  rheumatic  conditions  has  always  fascinated 
me,  and  the  salicylates  were  known  some  years  ago — as  a 
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matter  of  fact,  some  people  still  cling  to  the  idea  that 
salicylates  represent  a  specific  for  the  treatment  of  condi¬ 
tions  such  as  rheumatic  fever.  Many  years  ago,  it 

958  was  actually  stated  that  it  was  specific.  I  always 
resented  that  in  a  certain  way,  because  I  didn’t  know 

the  mechanism  of  action,  and  I  was  particularly  interested 
in  studying  the  method  of  action  of  salicylates  in  chronic 
rheumatic  conditions  and  acute  rheumatic  conditions,  and 
the  more  I  studied  that  problem,  the  more  I  became  fasci¬ 
nated  with  it  and  became  convinced  that  they  are  really 
much  more  important  than  we  thought  at  first. 

Q.  Doctor  you  are  anticipating,  I  am  afraid — I  just 
wanted  why  you  prescribe  them.  I  should  like  for  you 
first  to  state  the  more  obvious  reason,  and  then  we  will 
go  into  the  nature  of  their  action  after  that.  A.  Well,  first 
of  all,  they  are  quite  effective. 

Q.  In  what  respect?  A.  In  the  treatment  of  rheumatic 
conditions. 

Q.  How  does  the  effectiveness  manifest  itself  ?  A.  By  the 
relief  of  symptoms. 

Q.  Including  which?  A.  Well,  the  most  important  symp¬ 
tom,  I  suppose,  is  pain,  swelling  of  the  joints. 

Q.  Stiffness?  A.  Limitation  of  motion. 

Mr.  Callaway:  Helping  him  again? 

By  Mr.  Markel: 

Q.  Does  it  include  stiffness?  A.  Yes,  it  includes 

959  stiffness,  certainly. 

Q.  Well,  now,  having  stated  why  you  give  them, 
will  you  now  continue  your  discussion  as  to  how  you  think 
they  act,  and  how  this  symptomatic  relief  is  accomplished? 
A.  Salicylates  act  in  a  very  fascinating  manner  in  rheumatic 
conditions,  and  it  may  also  include  any  other  types  of  pain¬ 
ful  conditions.  They  have  been  known  as  a  sort  of  general 
remedy  of  painful  conditions,  and  their  actions,  as  I  say, 
are  very  fascinating,  because  they  have  a  pharmacologic 
action,  in  addition  to  acting  in  a  general  way  on  the  central 
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nervous  system,  as  many  drugs  do,  on  the  sympathetic 
nervous  system,  occasionally  acting  on  the  hormonal  sys¬ 
tem,  and  the  endocrine  system.  Salicylates  act  very  pecu¬ 
liarly  on  the  tissue  swelling,  and  the  more  I  study  them, 
the  more  I  become  convinced  that  it  is  this  manner  of  action 
which  is  giving  us  the  results  we  obtain  with  salicylate 
therapy. 

Q.  Doctor,  could  you  give  us  some  details  as  to  the  man¬ 
ner  in  which  you  have  studied  them?  A.  Well,  I  studied 
them  from  the  standpoint  of  the  laboratory.  I  have  been 
interested  in  laboratory  investigations  all  the  time,  and 
salicylates,  we  used  in  a  swollen  joint — which  is  the  subject 
in  question  now — will  act  by  sometimes  stimulating  the 
Vitamin  K  metabolism.  Now,  this  is  done  both  in  the  stimu¬ 
lation  of  the  Vitamin  C  metabolism  in  the  adrenal 
960  gland,  as  is  becoming  known  more  recently,  and  also 
throughout  the  tissue  metabolism  throughout  the 
body.  The  Vitamin  C  metabolism  increase,  first  of  all, 
causes  a  certain  amount  of  diarrheasis.  There  is  a  certain 
amount  of  elimination  stimulated  by  the  Vitamin  C.  That 
has  been  found  to  be  a  good  stimulant  for  diarrheasis, 
elimination  of  fluid. 

In  addition  to  this  stimulation  of  Vitamin  C  metabolism, 
which  eventually  becomes  deficient  in  the  body,  we  get  an 
increase  in  chloride  metabolism,  so  that  the  excretion  of 
chloride  is  considerably  increased.  I  think  it  is  through 
this  mechanism  of  pharmacological  action  directly  on  tissue 
swelling  that  with  the  elimination  of  chloride,  there  is  an 
elimination  of  swelling,  because  most  tissue  fluids  are  held 
by  this  chloride,  which  is  the  body  fluid. 

As  the  chlorides  are  eliminated,  swelling  disappears,  or 
goes  down  gradually.  When  the  salicylates  are  stopped, 
the  entire  mechanism  is  reversed.  The  chlorides  are  again 
retained.  The  swelling  returns,  Vitamin  C  metabolism 
comes  back  to  its  original  level. 

Now,  this  is  a  series  of  steps.  We  don’t  know  the  end 
of  it  yet,  but  it  seems  that  in  time,  and  what  we  say  at 
present,  may  be  entirely  changed  tomorrow,  because  we 
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are  really  in  medicine  in  the  midst  of  a  revolutionary 
change,  both  in  the  laboratory,  and  from  the  clinical  stand¬ 
point — what  we  know  more  and  more  shows  that  we 

961  see  that  it  is  action  that  is  really  a  fine,  almost  a 
specific  action  on  tissue  pharmacology. 

Q.  But  the  fact  of  the  recession  of  swelling  is  something 
that  is  observable?  A.  Yes,  that  can  be  measured  and  ob¬ 
served,  because  as  soon  as  the  salicylates  are  discontinued — 
and  that  has  been  known  from  days  immemorial  in  the  acute 
rheumatic  fever  of  generations  ago — as  soon  as  the  salicyl¬ 
ates  are  eliminated,  the  swelling  comes  back.  We  don’t 
know  why,  but  we  understand  now  it  is  the  reversion  of 
the  mechanism  of  chlorine  retention  and  Vitamin  C  decline. 

Q.  Does  the  remission  of  the  swelling  in  turn  promote 
the  remission  of  pain? 

Mr.  Callaway:  That  is  certainly  a  leading  question. 

Mr.  Markel:  I  submit,  Mr.  Examiner,  that  is  not. 

Trial  Examiner  Lipscomb:  The  question  is  permitted. 
Proceed. 

A.  Pain,  of  course,  being  a  subjective  symptom,  has  to 
be  explained  in  some  way.  There  are  many  subjective  symp¬ 
toms  we  cannot  explain  on  the  basis  of  objective  findings, 
but  we  assume  fairly  reasonably  that  the  presence  of  swell¬ 
ing  accounts  for  the  symptom  of  pain,  because  all  pain  is 
caused  by  pressure  of  one  kind  and  another. 

962  Q.  When  you  mention  swelling,  do  you  have  refer¬ 
ence  only  to  swelling  observable  on  the  surface  por¬ 
tions  of  the  anatomy.  A.  Well,  the  objective  findings  are 
on  the  surface,  yes. 

Q.  May  there  be  swelling  to  a  point  where  pain  is  caused 
which  is  not  readily  apparent  by  a  normal  observation? 
A.  Well,  that  can  be  taking  place,  yes.  That  is  true  particu¬ 
larly  if  you  are  talking  in  the  very  fine  ligaments  and 
tendons  which  is  a  system  of  dense  fibrous  tissue.  Now,  the 
slightest  change  in  the  pressure  of  these  dense  fibrous 
tissues  around  joints  will  cause  a  change  in  symptoms, 
particularly  symptoms  of  pain,  sometimes  without  visible 
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changes.  It  is  in  this  fashion  that  I  would  like  to  explain 
the  changes  in  weather  which  affect  some  of  the  rheumatic 
patients,  many  of  the  rheumatic  patients,  because  I  get  that 
question  all  the  time.  I  think  it  is  true  because  of  the 
changes  of  the  vapor  pressure  in  the  atmosphere,  in  rela¬ 
tion  to  our  own  pressure  in  circulation.  The  slightest  change 
in  pressure  in  and  outside  of  the  circulation  may  cause  pain, 
which  is  sometimes  not  visible  on  the  outside.  In  other 
words,  you  may  not  have  gross  swelling,  but  the  dense 
tissues  around  the  joints,  the  fibrous  tissue  of  ligaments  and 
tendons,  will  be  affected  by  very  minute  changes  in  pressure. 

Q.  Well,  now,  Doctor,  have  you  in  your  practice  ever 
observed  that  a  patient  is  relieved  for  a  long  time  after 
the  administration  of  salicylates,  for  an  extended 
963  period?  A.  Of  course,  that  happens,  certainly. 

Q.  Have  you  an  explanation  to  offer  for  that?  A. 
Well,  all  symptomatic  treatment  of  whatever  nature  in  medi¬ 
cine  is  merely  an  attempt  to  break  a  certain  cycle.  Now, 
disease  and  the  symptoms  resulting  from  it  as  a  result  of 
some  disturbance  of  a  balance  in  the  body — if  we  can  break 
that  vicious  cycle,  we  can  frequently  cause  a  return  to  a 
normal  balance. 

Q.  Can  you  explain  a  little  more  what  you  mean  by 
cycle?  A.  Well,  when  you  begin  to  get  a  disturbed  tissue 
metabolism,  then  you  are  going  to  get  swelling.  Then  you 
will  get  changes  in  the  effect  on  the  nervous  system.  Then 
you  may  get  changes  in  the  effect  of  water  balance.  Then 
you  may  get  changes  in  the  effect  of  the  sympathetic  nervous 
system.  Then  you  can  get  changes  in  the  terms  of  metab¬ 
olites.  Then  you  get  changes  in  the  proteins,  and  in  the 
chlorides,  changes  in  potassium  and  sodium,  the  electro¬ 
lytes.  There  are  a  lot  of  changes  going  on. 

Q.  Does  each  introduce  the  other?  A.  We  don’t  know  the 
exact  sequence  of  these,  but  when  we  say  a  vicious  cycle 
of  disease,  we  mean  changes  of  every  type,  and  if  we  fre¬ 
quently  can  break  the  cycle  of  this  vicious  mechanism,  we 
can  return  the  tissue  function  to  normal  balance,  and  that 
is  what  we  are  after. 
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Q.  Can  you  illustrate  by  specific  example  bow  this 

964  is  sometimes  done,  the  breaking  of  this  cycle? 
A.  Well,  in  the  treatment  of  acute  rheumatic  fever — 

when  salicylates  are  given  in  large  doses  and  the  patient 
begins  to  improve,  it  is  a  break  of  cycle.  This  may  take 
place  in  the  sub-acute  condition,  or  even  the  chronic  con¬ 
dition.  It  isn’t  that  we  are  dealing  with  specific  treatment. 
We  are  dealing  with  symptomatic  treatment.  But  the 
break  of  the  cycle  is  very  important,  because  frequently 
that  will  stop  the  entire  imbalance. 

Q.  Will  the  elimination  of  pain  by  means  of  analgesic 
sometimes  break  that  cycle?  A.  Sometimes.  We  hope  that 
is  what  takes  place. 

Q.  Now,  what  method  of  administration  do  you  follow 
in  administering  salicylates?  A.  Well,  there  couldn’t  be 
any  specific  outline  of  methods,  because  the  method  of 
administration  has  to  be  empirical  in  relation  to  a  patient’s 
tolerance,  in  relation  to  the  degree  of  the  symptoms,  and 
that  has  to  be  adjusted  rather  empirically  as  you  watch  the 
patient.  In  other  words,  I  cannot  make  a  rule  and  say  this 
patient  has  to  get  this,  or  so  much,  and  the  other  patient 
has  to  get  something  else. 

Q.  Well,  by  method,  Doctor,  if  I  may  continue,  I  mean 
the  actual  taking  by  the  patient,  orally,  or  intravenously, 
or  injected  in  the  location.  A.  It  has  been  used  both 

965  by  intravenous  or  intramuscular  injuection,  and  by 
oral  administration.  The  oral  administration  is  by 

far  the  safest,  if  not  the  most  effective.  It  is  certainly  the 
safest. 

Q.  In  your  own  practice,  which  method  do  you  follow? 
A.  Usually  the  oral  administration,  although  I  have  used 
other  methods  too.  I  have  used  intravenous  and  intra¬ 
muscular  injections,  but  I  don’t  prefer  them,  and  I  don’t 
do  them. 

Q.  Now,  what  do  you  consider  an  effective  dose  of 
salicylates  in  the  treatment  of  symptoms  of  arthritis  and 
rheumatism?  A.  Well,  again,  that  depends  on  the  situa- 
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tion,  and  we  have  to  use  a  certain  amount  of  empirical 
judgment.  A  range  would  be,  let  us  say,  between  15  grains 
a  day  to  60  grains  a  day,  and  occasionally  we  have  given 
as  much  as  80  to  100  grains  a  day,  depending  on  the  situa¬ 
tion,  after  you  watch  the  patient.  I  would  never  undertake 
to  give  a  patient  100  grains  a  day  at  first.  If  I  watched 
hime  for  a  while  and  thought  he  could  stand  it — some  can 
tolerate  more  drugs  than  other — then  I  would  give  it.  The 
average  dose  runs  between  15  and  60  grains  a  day. 

Q.  Now,  are  such  doses  usually  given - 

Mr.  Callaway:  Now  you  are  leading  him  down  the  line. 
Ask  him  how  such  doses  are  given - 

Mr.  Markel:  Mr.  Examiner,  if  Mr.  Callaway  will  wait 
until  I  finish  my  question,  it  is  a  direct  question. 

966  Mr.  Callaway:  It  couldn’t  be  anything  but  leading. 

Mr.  Markel:  I  submit  it  is  not  leading. 

(Discussion  off  the  record.) 

Mr.  Callaway:  I  object  to  the  question. 

Trial  Examiner  Lipscomb:  I  believe  the  question  indi¬ 
cated  it  was  going  to  be  leading.  I  would  rather  you  restate 
it,  if  you  will. 

By  Mr.  Markel: 

Q.  For  how  long  a  period,  on  the  average,  do  you  admin¬ 
ister  such  doses  in  the  palliative  treatment  of  symptoms 
of  arthritis  and  rheumatism?  A.  That  depends  on  the 
condition  of  the  patient,  and  so  on.  I  cannot  give  an 
exact  answer  to  that,  because  it  is  a  very  flexible  thing. 
I  can  give  it  to  a  patient  for  weeks,  months,  of  years, 
depending  on  the  judgment,  the  degree  of  the  patient’s 
involvement,  the  degree  of  symptoms,  tolerance. 

Q.  Would  you  say  for  weeks — is  that  the  shortest  period? 
A.  Yes.  You  must  give  it  for  a  number  of  weeks. 

Q.  Doctor,  have  you  ever  seen  patients  who  have  admitted 
to  you  that  they  have  taken  salicylates  prior  to  coming  to 
you  for  treatment?  A.  Yes,  frequently. 

Q.  Have  you  ever  observed  any  harmful  effects  in  such 
patients  attributable  to  that  fact?  A.  Not  much. 


409 


967  Q.  Will  you  explain  that?  A.  Well,  I  can  explain 
it  in  this  way.  I  have  never  seen  any  serious  effects, 

but  I  have  seen  some  gastric  irritation,  gastric  disturbances, 
perhaps  occasionally  dizziness,  weakness,  but  you  cannot 
definitely  attribute  that  to  one  thing  or  another.  When  they 
come  to  me  with  symptoms,  they  come  because  they  cannot 
get  anywhere,  because  I  cannot  state  specifically  that  it  is 
a  result  of  this  or  the  other. 

Now,  the  only  thing  I  can  say  definitely  is  that  gastric 
disturbances  may  be  a  cause  of  irritation  as  a  result  of 
drug  therapy,  but  that  holds  true  in  many  drugs,  a  lot  of 
drugs. 

Q.  Do  you  consider  that  a  serious  condition  generally? 
A.  No.  I  wouldn’t  consider  it  serious,  because  usually  on 
the  elimination  of  the  drug,  the  symptoms  subside. 

Q.  Have  you  an  opinion  as  to  whether  patients  who  dis¬ 
continue  the  use — rather,  would  discontinue  the  use  of 
salicylates  upon  the  appearance  of  such  symptoms?  A.  I 
wouldn’t  know  that,  unless  they  come  to  me  with  the  com¬ 
plaints. 

Q.  Doctor,  there  has  been  testimony  in  this  hearing  about 
possible  danger  of  hemorrhage  from  the  administration  of 
salicylates.  Have  you  ever  seen  such  a  case  in  your 

968  practice?  A.  No. 

Q.  Have  you  ever  seen  any  other  serious  adverse 
effects  from  salicylate  therapy,  other  than  the  gastro¬ 
intestinal  disturbances  and  dizziness  to  which  you  have 
referred?  A.  In  allergic  individuals  who  have  a  special 
idiosyncrasy,  yes,  but  in  the  majority  of  patients,  no. 

Q.  In  such  cases,  is  the  effect  attributable  to  the  drug 
or  to  the  person?  A.  Well,  that  is  an  allergic  sensitivity, 
naturally.  But  then  you  would  get  symptoms  practically 
with  the  first  one  or  few  tablets.  They  wouldn’t  have  to  take 
it  for  weeks  or  months,  before  they  were  involved  or 
developed  an  allergic  sensitivity. 

Q.  In  discussing  your  qualifications,  I  meant  to  ask  you 
one  question  that  I  had  overlooked.  Have  you  had  occa- 
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sion  on  request  from  drug  houses  to  study  the  efficacy  of 
drugs?  A.  Yes,  on  quite  a  few  occasions. 

Q.  You  are  retained  for  that  purpose  from  time  to  time? 
A.  I  have  studied  drugs  from  time  to  time,  but  the  usual 
condition  that  I  make  is  that  nobody  should  know  that  I  am 
studying  them,  because  I  had  some  sad  experiences  too.  I 
have  undertaken  to  study  drugs  for  certain  companies,  and 
they  used  to  go  around  bragging  that  I  wras  using  those 
drugs,  and  then  I  discontinued  the  investigation. 

969  But  I  have  studied  quite  a  few  drugs.  Usually,  it 
takes  me  a  year  or  two  before  I  get  my  impressions 

as  to  the  value  of  a  certain  drug. 

Q.  Well,  now,  have  you  undertaken  some  of  those  studies 
on  your  own  without  any  remuneration  from  industry? 
A.  I  always  do  that  without  remuneration.  I  have  studied 
drugs  when  the  people  who  made  them  never  knew  that 
I  was  studying  them,  because  in  my  contact  with  members 
of  the  profession,  and  in  my  teaching,  particularly,  I  am 
very  anxious  to  know  the  value  of  certain  drugs  as  they 
come  out  and  they  are  talked  about.  I  frequently  had  to 
go  out  and  buy  drugs  in  the  open  market  and  study  them 
without  anybody  knowing,  so  that  I  could  get  my  impres¬ 
sions  and  know’  exactly  what  they  are  worth. 

Q.  So  this  experimental  w’ork  to  which  you  referred  was 
something  you  did  without  pay?  A.  Always.  Even  if  I 
did  that  at  the  request  of  drug  houses — for  instance,  it 
may  not  be  important  in  this  field,  but  I  was  one  of  the 
first  ones  to  study  Vitamin  D  therapy  in  arthritis  for  the 
Winthrop  people  wrhen  they  first  came  out  with  it.  As  a 
matter  of  fact,  they  dropped  this  whole  problem  after 
about  twro  years. 

Q.  Have  you  ever  undertaken  to  express  an  opinion  as 
to  the  efficacy  of  a  preparation  by  looking  at  the  formula? 
A.  No. 

970  Q.  In  your  opinion,  could  the  efficacy  of  a  prepara¬ 
tion  be  judged  with  reasonable  accuracy  by  looking 

at  the  formula?  A.  I  doubt  it.  I  have  never  done  that, 

but  I - .  I  like  to  get  my  hands  on  the  problem  first  before 

I  can  express  any  opinion  on  it. 
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Mr.  Markel :  That  is  all. 

(A  short  recess  was  taken.) 

By  Mr.  Markel: 

Q.  I  have  one  more  question  I  want  to  ask  the  doctor. 
Doctor,  has  any  drug  house  ever  approached  you  with  a 
request  to  test  antibiotics  as  a  medication  for  arthritis 
and  rheumatism?  A.  Yes.  That  was  a  long  time  ago  when 
the  first  ones  came  out,  sulfanilimides. 

Q.  What  is - was  it  a  substantial  drug  house  ?  A.  Pretty 

big,  yes. 

Q.  Tell  us  about  that  incident.  A.  They  knew  the  work 
I  was  doing  in  this  field,  and  they  asked  me  to  undertake  the 
study  of  that  drug. 

Mr.  Callaway:  What  drug? 

The  Witness:  Sulfanilimide.  I  told  them  that  it  wouldn’t 
work.  There  would  be  no  use  in  studying  that  drug,  because 
it  wouldn’t  work  in  arthritis.  They  were  amazed.  They 
asked  me  an  awful  lot  of  questions,  I  told  them  that  I  was 
sure  that  the  drug  wouldn’t  work  in  arthritis,  and 
971  and  there  was  no  use  in  wasting  any  time  on  it. 

Well,  apparently,  they  gave  that  drug  out  to  many 
clinics  throughout  the  country,  and  it  was  studied  for  a 
period  of  two  years.  They  came  to  me  two  years  later  and 
told  me  I  was  the  only  one  who  knew  it  wouldn’t  work. 
The  reports  all  came  back  that  it  was  of  no  use  in  arthritis. 

By  Mr.  Markel : 

Q.  Did  anyone  ask  you  to  study  the  effects  of  penicillin? 
A.  Yes,  when  penicillin  came  out,  the  same  request  was 
made,  and  I  also  told  them  that  it  wouldn’t  work.  It  took 
the  Army  three  years  to  find  out  that  it  wouldn’t  work, 
and  I  spoke  about  it  when  it  first  started. 

Q.  Can  you  explain  just  a  little  of  how  you  arrived  at 
your  opinion  that  it  wouldn’t  work?  A.  Well,  I  developed 
certain  ideas  on  this  subject  for  many  years,  and  it  has 
been  my  contention  that  these  rheumatic  infections,  par¬ 
ticularly,  are  based  on  a  certain  sensitization  of  tissue  as 
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a  result  of  the  activity  of  bacteria  and  toxins.  Now,  when 
I  first  came  out  with  that  idea,  it  was  not  accepted  so  very 
readily,  but  in  the  course  of  years  there  are  many  people 
who  are  talking  about  it  now,  and  it  is  fairly  well  accepted. 

Now,  knowing  as  I  did  about  the  mechanism  of  the  pro¬ 
duction  of  the  disease,  I  knew  that  the  antibiotics  would 
work  more  on  the  excess  bacterial  activity  in  cir- 
972  culation  in  the  blood  stream,  but  would  not  tackle 
sensitization  of  tissue.  It  was  based  on  that  concept 
that  I  was  able  to  predict  that  the  antibiotics  would  have 
no  effect. 

Q.  And  has  that  been  confirmed  since?  A.  That  has  been 
confirmed  since  then.  That  is  accepted  as  pretty  good 
common  sense,  that  antibiotics  have  no  value. 

•  ••••••••• 

999  Q.  You  said  that  you  had  folks  come  to  you  who 
had  had  prior  administration  of  salicylates,  and 

you  had  not  noticed  much  harmful  effects.  Now,  salicyl¬ 
ates  are  toxic,  aren’t  they,  Doctor?  A.  Everything  is  toxic. 
Digitalis,  morphine — every  drug  is  toxic.  But  in  physi¬ 
ologic  doses,  it  isn’t. 

Q.  It  is  irritating  to  the  internal  tract  of  the  stomach, 
isn’t  it?  A.  When  it  become  irritating,  we  are  dealing  with 
over-dosage,  normally. 

Q.  Then  it  is  toxic?  A.  Only  in  over-dosage. 

Q.  But  in  over-dosage,  it  is  toxic?  A.  Anything  is  toxic 
in  over-doses,  certainly. 

Q.  Of  course,  it  takes  more  of  an  over-dose  of  some  things 
to  be  toxic  than  it  does  of  other  things,  doesn’t  it?  A.  That 
is  right. 

Q.  It  doesn’t  take  too  much  of  an  over-dose  of 

1000  salicylates  to  be  toxic,  does  it?  A.  I  would  say 
salicylates  is  a  fairly  well  tolerated  drug.  When  I 

give  patients  colchycine  I  find  toxicity  in  one  day,  but  it 
takes  an  awfully  long  time  with  salicylates,  unless  they  have 
and  idiosyncrasy. 

•  ••••••••• 
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1009  Q.  In  arthritic  patients?  A.  No.  I  never  con¬ 
sider  that  important  enough,  because  the  hemor¬ 
rhagic  problems  that  I  see  in  that  are  almost  zero.  I 
haven ’t  seen  patients  with  hemorrages  as  a  result  of  salicyl¬ 
ate  treatment,  especially  oral  treatment. 

1042  Dr.  John  Yudkin 

was  thereupon  called  as  a  witness  for  the  Respondent,  and 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Markel: 

Q.  Dr.  Yudkin,  you  are  a  medical  doctor  and  biochemist 
by  training?  A.  Yes,  I  am. 

Q.  Where  are  you  a  professor?  A.  In  the  University  of 
London. 

Q.  Will  you  kindly  outline  the  responsibilities  and  duties 
inherent  in  a  professorship  at  the  University  of  London 
and  its  significance?  A.  Well,  if  it  is  in  order,  I  suppose 
the  simplest  explanation  would  be  that  it  corresponds  to  a 
full  professorship  in  a  United  States  University.  Let  us 
say  I  am  the  head  of  the  department  of  physiology  in 

1043  my  college,  which  is  a  constituent  college  of  the 
University  of  London,  and  I  have  members  of  the 

staff,  the  other  members  of  the  staff  in  the  physiological 
department  are  under  my  charge. 

Q.  About  how  many  members  are  included  in  the  group 
to  which  you  have  referred?  A.  Apart  from  myself,  I  have 
six  junior  members  of  the  staff. 

Q.  And  you  hold  the  chair  of  professor  of  biology? 
A.  Professor  of  physiology. 

Q.  Physiology,  I  am  sorry.  Would  you  kindly  outline 
your  academic  training  and  professional  experience  that 
qualify  you  for  this  position?  A.  I  begin  with  my  first 
degree.  That  was  a  Bachelor  of  Science  Degree  in  the 
University  of  London. 
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Q.  Pardon  me  a  minute,  Doctor.  I  may  add,  as  you 
proceed  to  the  extent  to  which  you  consider  it  necessary 
to  explain  some  of  your  degrees,  if  they  are  different  from 
our  custom  here,  you  may  do  so.  A.  Yes,  thank  you  very 
much.  Well,  the  Bachelor  of  Science  which  we  call  a  B.Sc. 
Degree  I  suppose  is  fairly  similar  to  the  B.S.  Degree  in 
American  universities.  That  was  a  degree  in  chemistry. 

Then  I  went  from  the  University  of  London  to  the  Uni¬ 
versity  of  Cambridge  and  took  a  degree  two  years  later  in 
biochemstry. 

Mr.  Callaway:  Let  us  have  the  dates,  could  we? 

1044  A.  (Continuing)  Yes,  1929,  B.Sc.,  London;  1931, 

B.A.,  Cambridge.  I  am  sorry - 

Mr.  Callaway:  B.A.? 

The  Witness:  I  am  sorry,  Cambridge  only  has  B.APs. 
By  Mr.  Markel: 

Q.  Explain  it.  A.  Cambridge  degrees,  first  degree  is 
accepted  in  law  or  medicine  and  are  always  Bachelor  of 
Arts  even  though  they  may  be  in  a  scientific  subject,  and 
in  my  particular  case  the  subject  was  biochemistry. 

In  1934  I  took  the  M.A.  Degree  of  Cambridge,  and  that 
has  no  equivalent  at  all  in  the  United  States.  That  is  a 
status  which  is  given  to  someone  after  he  has  held  the 
degree  of  B.A.  for  three  years. 

Q.  What  does  M.A.  stand  for?  A.  Master  of  Arts. 

Q.  Master  of  Arts?  A.  Yes.  So  that  is  not  really  a 
higher  degree  as  it  may  be  anywhere  else  but  it  isn’t  really 
equivalent  to  a  Master’s  Degree. 

My  next  degree,  Ph.D.  Degree  in  1935,  that  was  also 
biochemistry,  particularly  enzyme  work  in  biochemistry. 

Then  I  went  back  to  London  to  study  medicine  and  took 
the  Cambridge  medical  degree,  which  is  a  M.B.  Degree, 
Bachelor  of  Medicine  Degree. 

1045  Mr.  Callaway:  When  was  that? 

The  Witness :  That  was  in  1938. 

A.  (Continuing)  If  I  may  explain  there  too,  our  medical 
degrees  are  Bachelors  of  Medicine  and  relatively  few  people 
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have  troubled  to  take  an  M.D.  Degree,  which  is  a  higher 
degree,  and  in  Cambridge  necessitates  preparation  of  a 
thesis,  a  research  thesis.  So  that  as  an  equivalent,  once 
more,  the  M.B.,  I  take  it,  would  be  equivalent  to  a  United 
States  M.D.  in  that  it  is  a  full  medical  qualification  with 
which  I  could  practice,  had  I  so  wished. 

I  did  go  on  to  the  M.D.  Degree  in  1943,  a  Cambridge 
M.D.  Degree.  In  addition  to  these  which  are  university- 
degrees,  I  hold  some  diplomas  wfith  varying  significance. 
If  I  may  mention  two  which  are  probably  worthwhile,  one 
is  the  Fellowship  of  the  Royal  Institute  of  Chemistry,  which 
I  obtained  in  1938.  That  is  obtained  either  by  a  specialized 
examination  or  by  showing  that  one  has  contributed  sig¬ 
nificantly’  to  the  field  of  chemistry,  and  I  got  it  not  by 
examination. 

And  another  diploma - 

Q.  By  that  you  mean  that  you  got  it  by  reason  of  having 
been  recognized  as  having  made  a  significant  contribution? 
A.  To  chemistry,  yes. 

Q.  Yes?  A.  The  other  diploma  which  is  held  in 
1046  quite  high  esteem  in  Britain  is  the  membership  of 
the  Royal  College  of  Physicians,  M.R.C.P.,  and  that 
again  is  normally  taken  by  examination.  It  is  a  specialist 
degree,  specialist  diploma  in  medicine  of  some  consider¬ 
able  difficulty  but,  again,  I  managed  not  to  have  to  take 
the  examination.  There  they  have  a  ruling  that  at  the  age 
of — from  the  age  of  35  onwards  people  who  have  contributed 
significantly  to  the  science  or  practice  of  medicine  are 

eligible  to  apply.  But  that  is  extremely -  that  is,  in 

fact,  rather  rare.  They  may  appoint  some — I  am  not  certain 
how  many — but  some  hundreds  of  members  in  a  year.  It 
may  be  one  or  two  hundred,  but  in  that  order  by  the 
examination,  and  they  appoint,  elect,  by  this  other  method 
two  or  three  or  four  persons  in  a  year,  I  would  say. 

Q.  And  you  received  your  M.R.C.P.  on  application  rather 
than  on  examination-  A.  I  received  that  on  application. 

Q.  Very  well.  A.  And  that  was  in  1946,  as  soon  as  I 
came  out  of  the  British  Army. 
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Mr.  Callaway:  That  was  in  1946? 

The  Witness :  1946. 

By  Mr.  Markel: 

Q.  Do  you  hold  an  F.C.S.?  A.  The  F.C.S.  is  a  Fellow¬ 
ship  in  the  Chemical  Society,  and  that,  I  would  say, 

1047  is  open  to  any  established  chemist.  It  isn’t  very - 

Q.  I  had  neglected  to  ask  you,  so  I  don’t  know, 
has  your  Army  experience  any  particular  bearing  on  what 
you  are  going  to  discuss  here  today?  If  it  has,  I  would 
like  you  to  mention  it.  If  not,  we  can  pass  it  over.  A.  Only 
indirectly  in  that  I  spent  most — quite  a  good  deal  of  my 
time  in  biochemical  research  in  the  Army,  and  I  also  there 
revived  some  of  my  clinical  experience  which  had  hitherto 
not  been  practiced  by  me  since  1938  in  that  I  was  expected 
to  take  part  in  rotation  with  other  medical  authorities  and 
officers  to  do  ordinary  medical  duties. 

Q.  Well,  so  much  for  your  educational  background.  Will 
you  outline  your  experience,  by  naming  positions  held  and 
what  the  responsibilities  they  involved  were?  A.  Well, 
would  you  wish  me  to  run  over  the  sort  of  scholarships  and 
fellowships  that  I  have  had  and  have  held,  irrespective  of 
whether  they  are  connected  with  the - 

Q.  Yes,  yes,  please  do  so.  A.  It  goes  way  back.  I  sup¬ 
pose  the  first  significant  scholarship  that  I  got,  which  is 
also  held  quite  highly,  was  a  scholarship  to  Cambridge,  to 
Cambridge  University,  which  I  got  in  1929.  That  I  held 
until  1931  when  I  graduated  in  Cambridge.  And  thereafter 
I  held  various  research  studentships.  I  had  a  research 
studentship  from  19 -  I  put  the  dates  down  to 

1048  refresh  my  memory,  I  can’t  remember - that  was 

from  1932  to  1935.  And  then,  as  I  say,  I  went  off  to 

qualify  in  medicine  and  next  was  a  research  scholarship 
from  1938  to  1940. 

From  1940  until  1943,  early  in  1943,  when  I  went  into 
the  Army,  I  held  a  Research  Fellowship,  more  specifically 
I  worked  in  research  from  1931  until  1935  or  ’36,  until  I 
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began  to  study  medicine  seriously,  in  biochemistry  at  Cam¬ 
bridge,  which  was  then  in  charge  of  Professor  Sir  Freed¬ 
man  Alvin  Hopkins,  the  discoverer  of  vitamins. 

Then,  when  I  had  finished  my  medical  studies,  I  came  to 
Cambridge  and  continued  research  in  nutrition  in  Cam¬ 
bridge  until  1943.  From  the  time  I  was  out  of  the  Army  and 
took  out  my  present  chair  in  London  University,  I  have,  of 
course,  continued  my  research  in  fields  of  nutrition  and 
biochemistry,  especially  enzyme  biochemistry. 

Q.  Does  that  include  the  positions  that  you  held  from 
the  time  you  finished  your  education  until  to  date?  A.  It 
doesn’t  include  all  of  them  because  I  had  various  teaching 
appointments  in  Cambridge  for  which,  I  think,  there  are 
no  equivalents  in  the  United  States.  They  are  teaching 
subjects  associated  with  the  college  with  which  one  belongs. 
For  example,  I  was  what  they  call  the  supervisor  in  physi¬ 
ology  and  biochemistry  from  1934  until  1943  when  I  went 
into  the  Army.  And  I  was -  then  I  held  a  rather  im¬ 

portant  position  which  was  Director  of  Medical 
1049  Studies.  I  was  in  charge  of  advising  the  medical 
students  in  my  own  college  as  to  their  courses,  and 

so  on. 

Q.  Well,  now,  would  you  just  mention  some  of  the  pro¬ 
fessional  societies  of  which  you  are  a  member  that  yon 
consider  particularly  significant?  A.  Well,  I  am  a  member 
of  the  Biochemical  Society,  all  British  societies,  of  course, 
the  Biochemical  Society,  Chemical  Society,  the  Nutrition 
Society,  Physiological  Society,  quite  a  few  others. 

Q.  Royal  Society  of  Medicine  ?  A.  Royal  Society  of  Medi¬ 
cine,  the  Society  of  the  Chemical  Industry,  and  such  things 
as  the  British  Medical  Association. 

Q.  Now,  do  you  hold  membership  in  committees  which 
require  scientific  and  professional  training  and  standing? 
A.  Yes,  I  am  a  member  of  very  many  committees  but  the 

ones  which  are  most  demanding,  perhaps,  are -  there 

is - I  am  a  member  of  one  of  the  committes  of  the  Min¬ 

istry,  of  our  Ministry  of  Food,  and  I  was  a  member  of  a 
special  committee  formed  by  the  British  Medical  Associa- 
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tion  to  prepare  a  report  on  nutrition  in  Britain,  and  that 
was  disbanded  when  we  made  our  report,  which  was  pub¬ 
lished  just  about  a  year  ago. 

Then,  of  course,  there  are  various  other — many  other 
committes  which  I  am  on. 

Q.  You  made  reference  earlier  to  your  contribu- 

1050  tion  to  scientific  literature.  Can  you  elaborate  on 
that  by  giving  us  more  specific  information  as  to  your 

contribution  to  the  medical  or  other  scientific  literature? 
A.  Well,  I  published  my  first  paper,  I  think  I  will  with¬ 
draw  that,  sir,  that  is  rather  exaggerating.  The  first  paper 
on  which  I  had  my  name  as  a  collaborator,  I  was  a  very 
junior  at  the  time,  was  in  1932,  and  since  then  I  published 
between  60  and  70  papers.  I  should  think  half  of  them  or, 
rather,  more  than  half  alone,  and  the  remainder  with  col¬ 
laborators.  Now,  of  course,  with  various  collaborators. 

Q.  Will  you  specify  a  little  more  particularly  as  to  the 
subject  matter  of  these  papers?  A.  They  are  uncatholic. 
I  have  had,  as  I  have  indicated,  rather  wide  interests  in 
the  field  ranging  from  chemistry  through  biochemistry  to 
physiology  and  even  clinical  medicine  in  some  respects. 
About,  I  suppose,  most  of  them  could  be  put  under  two 
headings,  enzyme  biochemistry  and  nutrition.  That  would 
cover  perhaps  three-quarters  or  more  of  my  papers. 

Q.  The  remainder  in  the  medical  field?  A.  Well,  yes, 
entirely.  I  think  pretty  well  entirely  in  the  medical  field. 
For  example,  there  w*ere  three  or  four  papers  I  published 
while  I  was  in  the  Army,  which  was  on  mepacrine.  I 
believe  that  is  atabrine  here. 

1051  Q.  Atabrine?  A.  We  called  it  mepacrine  because 
atabrine  is  a  German  name  for  it.  We  switched,  but 

it  is  the  same  as  atabrine. 

Q.  Now,  Professor,  have  you  had  occasion  to  investigate 
the  effects  of  acetvlsalicvlic  acid  alone  and  a  combination 
of  acetyl  salicylic  acid  and  calcium  succinate  on  tissue 
respiration?  A.  Yes. 

Q.  When  did  you  do  this  work?  A.  I  did  this  work  al¬ 
most  exactly  a  year  ago. 
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Q.  What  was  the  occasion  for  your  undertaking  such 
an  investigation?  A.  Well,  in  quite  a  different  connection. 
I  was  introduced  to  Mr.  Earnest  Budd. 

Q.  Who  is  he?  A.  Who  is  the  Managing  Director,  I  don’t 
know  the  American  equivalence  for  that,  who  is  in  charge  of 
the  business  of  the  Dolcin  Corporation  in  Great  Britain. 

Q.  That  is  a  British  company?  A.  It  is  a  British  com¬ 
pany. 

Q.  As  far  as  you  know?  A.  As  far  as  I  know  it  is  a 
British  company. 

Q.  Now,  please  explain  just  what  he  said  to  you  and 
what  you  said  to  him  when  this  matter  came  up  for  dis¬ 
cussion.  A.  Well,  he  told  me  of  his - 

Mr.  Callaway:  I  rather  suspect  that  wouldn’t  be 
1052  competent,  what  he  said  to  you.  I  will  object  to  it. 

Mr.  Markel:  Well,  Mr.  Examiner,  I  asked  him  to 
explain  the  circumstances  under  which  he  understood  the 
work  and  it  all  goes  to  that  question. 

Mr.  Callaway:  Let  him  explain  the  circumstances  rather 
that  what  the  man  told  him. 

The  Witness :  Yes. 

By  Mr.  Markel: 

Q.  Will  you  explain  the  circumstances,  just  in  detail 
how  you  came  to  undertake  this  work?  A.  Well,  I  wTas 
made  aware  of  Mr.  Budd’s  connection  with  the  Dolcin 
firm  in  Great  Britain,  and  that  there  was  some  literature 
prepared  as  to  its  efficacy,  and  that  he  felt  that  he  would 
like  to  be - 

Mr.  Callaway :  I  object  to  that. 

Mr.  Markel:  Well,  now,  Mr.  Examiner,  that  all  goes  to 
the  point  of  how  he  came  to  take  this  up,  and  I  am  entitled 
to  have  the  doctor,  the  professor,  explain  the  circumstances 
under  which  he  undertook  this  work,  particularly  so  since 
it  was  at  the  request  of  the  manager  of  the  English  Dolcin 
Corporation.  It  is  highly  important  to  show  how  he  came 
to  undertake  the  work  and  what  his  assignment  was. 
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Mr.  Callaway:  In  the  first  place,  I  object  to  the  state¬ 
ment  already  gone  in  the  record  that  there  was  literature 
in  regard  to  the  efficacy  of  the  Dolcin  combination. 

1053  It  is  my  contention,  and  I  think  we  are  correct  in  it, 
that  there  is  no  respectable  literature  on  the  efficacy 

or  on  the  alleged  efficacy  for  the  combination,  and  I  ask 
that  that  statement  be  stricken  as  purely  hearsay. 

Mr.  Markel:  That  is  the  very  reason  why  the  professor 
should  be  permitted  to  say  what  Mr.  Budd  said  to  him. 

Now,  if  the  witness  is  permitted  to  finish  his  answer,  it 
will  all  become  very  apparent  why  this  work  was  under¬ 
taken. 

Mr.  Callaway:  Well,  do  you  mean  you  didn’t  believe 
your  own  vrork  up  until  then? 

Mr.  Markel:  That  is  exactly  the  point.  He  wanted  to 
check  for  himself  to  make  sure  what  he  had  been  told 
is  so. 

Mr.  Callaway:  In  other  words,  the  British  Dolcin  Cor¬ 
poration  didn’t  believe  Dr.  Szucs’  work,  is  that  it? 

Mr.  Markel:  I  don’t  know.  The  professor  can  tell  you 
that. 

Mr.  Callaway:  Are  you  making  an  admission  to  that  or 
something? 

Mr.  Markel:  No,  the  professor  can  tell  you. 

Mr.  Callaway:  Well,  let’s  let  the  professor  confine  his 
testimony  as  to  his  experience  and  observation  rather  than 
something  else. 

1054  Mr.  Markel:  Mr.  Examiner,  it  is  an  elementary 
rule  of  evidence  that  when  you  discuss  circumstances 

such  as  this,  conversations  are  permitted. 

Trial  Examiner  Lipscomb:  Conversation  are  permitted, 
I  think,  under  the  circumstances. 

Doctor,  you  may  proceed  to  answer  the  question. 

By  Mr.  Markel: 

Q.  Will  you  now  explain  how  you  undertook  the  work. 
A.  Well,  Mr.  Budd  wished  to  have  some  of  the - 
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Mr.  Callaway:  Excuse  me.  I  want  an  exception  to  that 
ruling,  please. 

A.  (Continuing) - experiments  which  had  been  quoted 

in  support  of  Dolcin  confirmed  in  Great  Britain.  We  dis¬ 
cussed  how  we  might  best  undertake  that.  We  decided  that 
of  the  three  particular  claims  which  had  been  made,  I  was 
competent  to  investigate  one,  namely,  from  my  experience 
with  enzymes  and  enzymatic  work,  the  claim  that  calcium 
succinate  overcame  the  inhibitory  effect  of  acetyl  salicylic 
acid  on  respiration.  I  therefore  agreed  to  undertake  this 
work. 

Q.  Well,  now,  Professor,  please  outline  now  in  consider¬ 
able  detail  the  work  you  did  by  beginning  with  the  set-up 
of  the  experiment,  the  procedure  followed,  the  observa¬ 
tions  made,  the  data  noted  and  so  on.  I  think  you  can, 
just  in  vour  own  language,  describe  it  from  the  beginning 
to  the  end. 

1055  Mr.  Callaway:  Now,  before  he  starts  in  to  testify 
about  any  experiments,  I  want  to  inquire  at  this 
time  as  to  whether  the  original  notes  of  those  experiments 
are  going  to  be  available  for  cross-examination.  If  they 
are  not,  then  I  think  his  testimony  ought  not  to  go  in  the 
record  and  then  be  stricken  out  later. 

Mr.  Markel:  Well,  I  think  counsel’s  objection  is  highly 
premature  but  I  will  say  that  the  original  notes  are  rather 
simple,  modest,  but  they  are  here. 

Trial  Examiner  Lipscomb:  Proceed  with  your  examina¬ 
tion. 

The  Witness:  Shall  I  answer  your  question? 

By  Mr.  Markel : 

Q.  Well,  now,  yes,  proceed  to  discuss  the  experiment  and 
particularly  the  procedure  that  was  followed  as  though 
you  were  explaining  it  to  a  fellow  physician  who,  on  the 
one  hand  and  to  us  lay  people  on  the  other.  It  is  supposed 
to  be  correct  in  the  language  of  the  lay  person.  A.  I  ought 
to  explain,  to  begin  with,  that  the  experiments  were  not 
entirely  carried  out  with  my  own  fingers.  They  were  car- 
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ried  out  in  part  by  a  graduate  student  who  was - who 

did  these  under  my  direction. 

Q.  Was  this  graduate  student  working  under  your  direc¬ 
tions,  under  your  direct  supervision,  direction  and  advice? 
A.  Entirely,  absolutely. 

1056  Q.  Proceed.  A.  The  explanation  is  simple.  He 
stayed  in  the  laboratory.  Now,  the  procedure  was  to 

take  a  normal  rat,  which  was  killed,  and  the  liver  taken  out 
as  rapidly  as  possible.  The  liver  was  ground  with  sand  and 
a  uniform  suspension  of  the  tissue  therefore  made.  The 
object  of  the  experiment  being  to  measure  the  respiration 
of  this  tissue,  the  apparatus  for  this,  the  Warburg  appa¬ 
ratus  was  prepared  in  advance. 

Q.  Can  you  tell  us  in  a  little  more  detail  what  the  War¬ 
burg  apparatus  is?  A.  Yes,  certainly.  It  consists  of  a  small 
glass  flask  attached  to  a  “U”,  a  narrow  “U”  tube.  In 
this  U  tube  there  is  some  colored  fluid  so  that  the  level  can 
easily  be  read.  If  this  is  now  joined  together  then  changes 
in  volume  of  the  air  or  oxygen  within  the  flask  are  recorded 
by  shifts  in  the  minometer,  in  the  fluid  in  this  U  tube  which 
is  called  a  minometer. 

Q.  Is  that  instrument  commonly  used  for  this  type  of 
work  by  scientists  in  this  field?  A.  Yes,  sir,  this  instru¬ 
ment  is  about  20  years  old. 

Q.  And  is  standardized?  A.  And  is  a  standard  appa¬ 
ratus  for  measuring  respiration. 

Q.  Proceed.  A.  I  don’t  know  if  it  is  necessary  to  go  into 
slightly  more  detail.  The  flask  has  a  little  side  tube 

1057  into  which  you  can  introduce  materials  which  you 
can  bring  in  contact  with  the  tissue  at  any  time  later, 

after  you  started  the  experiment,  that  you  wTish.  That  is 
to  say,  you  could  study  the  tissue  respiring  without  the 
substance,  and  then  you  could  add  the  substance  and  watch 
the  tissue  respiring  with  it.  It  also  has  in  the  center  of  the 
flask  at  the  bottom  a  small  tube  in  which  is  placed  soda, 
which  absorbs  carbon  dioxide.  The  purpose  of  that  is  that 
during  the  respiration  of  tissue  oxygen  is  absorbed  by  the 
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tissue  and  carbon  dioxide  is  evolved.  If  the  carbon  dioxide 
is  evolved,  is  continuously  being  absorbed,  then  all  that 
happens  is  a  gradual  decrease  in  the  volume  of  the  air  in 
the  flask  as  the  oxygen  is  absorbed  without  any  increase 
in  volume  due  to  carbon  dioxide  because  that  is  being  ab¬ 
sorbed  by  the  caustic  soda. 

Q.  What  do  you  measure  specifically  on  this  instrument? 
What  does  it  measure?  A.  What  is  measured  then  is  a 
change  in  level  of  the  fluid  in  the  minometer.  That  is  ex¬ 
tremely  narrow  as  compared  with  the  relative  volume  of  the 
flask  so  a  small  change  in  volume  gives  a  depreciable  shift 
in  the  volume  of  fluid.  At  intervals  then — I  am  sorry,  I 
should  say  that  the  apparatus  is  attached  in  such  a  way 
that  the  flask  is  surrounded  with  water,  a  large  volume  of 
water  held  at  a  very  constant  temperature.  Since  a 
1058  change  in  temperature  alone  would  alter  the  volume 
of  air  in  the  flask  and,  as  I  have  explained,  it  is  so 
sensitive  to  change  of  volume,  that  must  be  avoided.  So 
that  the  flask  is  immersed  in  a  large  glass  of  water  and  the 
minometer  is  so  constructed  as  to  face  the  outside  of  the 
bath.  At  intervals  the  level  in  the  minometer  is  red,  and 
from  that  one  can  calculate  the  actual  change  in  the  flask. 

Q.  When  you  say  “red,”  now,  specifically,  what  obser¬ 
vations  are  made?  A.  The  observations  that  are  made  are 
the  level  of  fluid  at  specific  time  intervals. 

Q.  That’s  measured  in  terms  of  what?  A.  That  is  meas¬ 
ured  in  terms  of  millimeters,  and  they  are  converted  into 
cubic  millimeters  by  the  apparatus  previously  having  been 
calibrated.  That  is  to  say,  each  particular  apparatus  has 
previously  been  studied  in  such  a  way  that  given  changes 
in  reading  on  the  minometer  are  equated  with  the  changes 
in  volume. 

Q.  Then  is  that  reading  in  millimeters,  that  is  the  sig¬ 
nificant  data  which  is  noted  during  the  progress  of  the 
experiment?  A.  That  is  the  data  which  is  put  down  and 
subsequently,  after  the  experiment,  that  is  multiplied  by 
what  is  called  a  factor  for  each  particular  apparatus  since 
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each  of  these  glass  apparatuses  are  made  by  hand. 

1059  They  are  not  all  exactly  the  same  shape  in  volume. 
Each  one  has  a  particular  factor  which  we  multiply 

by  the  height  readings  in  millimeters  which  gives  the  volume 
change  during  the  experiment. 

Q.  And  that  is  standard  procedure?  A.  That  is  the 
standard  procedure  and  what  is  normally  quoted,  of  course, 
are  not  the  readings  on  the  minometer  but  the  change  in 
volume  of  the  oxygen  or  water  or  whatever  other  gas  is 
being  investigated. 

Q.  Does  that  reading — strike  that  question.  The  sub¬ 
stance  being  tested,  does  that  come  in  contact  with  the 
tissue  in  the  apparatus?  A.  Yes.  You  will  remember  that 
I  was  going — I  said  earlier  that  the  Warburg  apparatus  is 
prepared,  and  then  I  went  on  to  explain  what  the  Warburg 
apparatus  is.  The  preparation  of  the  apparatus  consists 
of  putting  into  the  flasks  all  the  necessary  components  which 
one  wishes  to  study  prior  to  the  addition  of  the  tissue  and, 
in  fact,  prior  to  the  killing  of  the  animal  since  one  wishes 
to  avoid  as  much  as  possible  any  delay  between  the  killing 
of  the  animal  and  the  investigation  of  the  tissue.  The  flask, 
therefore,  is  prepared  and  if,  for  example,  one  is  comparing 
the  effects  of  substance  A  and  B  on  respiration,  flask  A, 
one  flask  will  have  substance  A  in  some  solution  in  it,  and 
the  second  flask  will  have  substance  B  in  some  solution  in 
it.  Then,  immediately  after  the  tissue  has  been  pre- 

1060  pared,  is  put  into  each  of  the  two  flasks.  The  flasks 
are  attached  to  the  minometers  and  the  flasks  are  put 

in  the  baths. 

Q.  Now,  how  do  you  determine  the  extent  of  tissue  res¬ 
piration  of  your  controls,  whether  they  work  as  such  without 
any  substance?  A.  In  that  case,  of  course,  the  tissue 
respiration  would  be  the  substance  in  the  flask  without 
added  material  other  than,  I  really  should  have  said,  that 
in  all  cases  whenever  studying  tissues  one  puts  them  into 
a  fluid  as  similar  as  possible  to  the  natural  body  fluids. 
That  is,  as  it  were,  a  standard  to  suspend  in  all  cases  all 
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tissues  in  a  solution  of  sodium  chloride  or  soda  solution, 
and  then,  if  you  were  studying  the  effects  of  A  and  B  and 
wished  to  compare  them  with  the  control,  one  would  have 
all  flasks  containing  this  fluid,  one  flask  containing  substance 

A,  one  flask  containing  substance  B,  and  one  flask  containing 
nothing  at  all  except  the  fluid. 

Q.  Did  you  do  that  in  this  case?  A.  That  was  done  in 
this  case.  I  should  point  out  that,  perhaps,  since  one  is 
dealing  with  biological  tissue  one  knows  that  one  doesn’t 
inevitably  get  exactly  the  same  answer  to  within  1  or  2 
per  cent.  One  always  does  all  these  things  in  at  least  dupli¬ 
cate.  That  is  to  say,  I  would  revise  my  original  rabbitt 
description  in  more  detail  and  would  say  that  one 

1061  studying  substance  A  and  substance  B,  the  effects 
of  these  on  respiration,  one  would  have  at  least  a 

pair  of  flasks  containing  A,  and  a  pair  of  flasks  containing 

B,  and  a  pair  of  flasks  containing  neither. 

Q.  The  control -  A.  Now,  we  had  three.  We  had 

three  sets  for  each  substance  studied. 

Q.  Now,  in  the  experiment  here  under  consideration,  what 
was  your  substance  A  and  B  respectively?  A.  They  were 
acetylsalicylic  acid  in  one  case,  and  acteyl  salicylic  acid  with 
succinate  in  the  other. 

Mr.  Callaway:  What  was  that,  acetyl  salicylic  acid? 

The  Witness:  Yes,  alone  in  one  case,  and  together  with 
the  succinate  in  the  other  case. 

By  Mr.  Markel: 

Q.  And  the  control?  A.  And  the  control,  as  I  said,  in 
each  case  there  were  three  flasks  for  each  particular  sub¬ 
stance. 

Q.  Do  you  know  the  formula  of  the  combination  of  your 
B  substance,  shall  we  say?  A.  Yes. 

Q.  What  wras  it?  A.  That  was  made  up  in  the  propor¬ 
tions  as  in  Dolcin,  and  since  we  were  comparing  these, 

1062  we  took  care,  of  course,  that  the  concentration  of 
salicylates  should  be  the  same  in  each  case. 
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Q.  Well,  now,  can  you  give  us  the  figures  on  the  formu¬ 
lation  of  the  combination!  A.  The  proportion  was  as  4  is 
to  3  of  salicylate  and  succinate.  What  is  actually  in  the 
tablet,  of  course,  the  exact  weight  of  the  tablet,  as  far  as  I 
remember  it,  is  6.5  grains,  so  that  it  would — so  that  would 
make  it — I  could  work  it  out. 

Q.  Let  us  confine  ourselves  to  what  you  have.  You  have 
a  record  that  would  refresh  your  recollection.  From  the 
record  you  have,  give  us  the  exact  figure,  from  that  invoice 
that  you  had.  Do  I  have  it  or  do  you  have  it!  A.  You 
have  that,  I  think.  I  remember  the  proportion  was  as  4  is  to 
3,  which  is  the  proportion  in  Dolcin,  but  since  we  were  not 
making  up  the  number  of  grams  per  tablet,  we  were  prepar¬ 
ing  a  solution  containing  these,  we  made  them  up  accord¬ 
ingly. 

Mr.  Callaway:  Let  me  see  if  I  understand  this.  Now  let 
me  ask  a  question  there  just  so  I  will  get  it  straight. 

What  did  you  use  in  the  flask,  Dolcin  tablets ! 

The  Witness :  No,  I  used  a  powder. 

Mr.  Callaway:  Made  from  Dolcin  tablets! 

The  Witness :  Which  was  made  before  the  making  of  the 

tablets.  The  powder  was,  let’s  say - 

1063  Mr.  Callaway:  You  didn’t  use  Dolcin  tablets  in  any 
form? 

The  Witness :  No,  this  was  the  powder  from  which  Dolcin 
tablets  were  to  be  made.  It  seemed  rather  silly  to  get  Dolcin 
tablets  and  crush  them  up. 

By  Mr.  Markel: 

Q.  Now,  Doctor,  I  show  you  a  piece  of  paper  here  for  the 
purpose  of  refreshing  your  recollection.  Tell  us  what  that 
is  and  refresh  your  recollection  from  it  and  tell  us  exactly 
what  you  used.  A.  That  is  the - 

Mr.  Callaway :  Excuse  me.  I  thought  you  were  going  to 
offer  it  in  evidence.  I  beg  your  pardon. 

Mr.  Marvel :  If  I  will,  I  will  always  hand  you  every  paper 
before  I  offer  it. 
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A.  This  is  obviously  a  note  from  Mr.  Budd  to  arrange 
for  the  supplies  to  me  of  aspirin  and  the  aspirin  salicylate. 

Mr.  Callaway:  Wait  a  minute.  If  he  is  refreshing  his 
recollection  from  something  I  think  I  am  entitled  to  see  it. 

Trial  Examiner  Lipscomb:  You  are  entitled  to  see  it, 
counsel. 

Mr.  Callaway:  Let  me  see  it,  if  you  please,  sir. 
(Document  referred  to  handed  to  Mr.  Callaway.) 

By  Mr.  Markel : 

1064  Q.  Will  you  give  the  figures  for  the  record  now  as 
they  appeared  in  that?  A.  Yes.  I  received  one 

ounce  of  powder  which  contained  18.5  grams  of  acetyl- 
salicylic  acid,  and  14.0  grams  of  calcium  succinate. 

Q.  Now,  during  the  progress  of  the  experiment  did  you 
note  the,  shall  we  say,  quantity  of  the  oxygen  utilization 
by  the  tissue  under  investigation  in  all  three  instances? 
A.  Well,  if  I  may  qualify  that  in  saying  that  the  records 
were  made  by  my  collaborator. 

Q.  Yes,  when  I  say  “you,”  let’s  assume  that  I  mean 
both  you  and  your  collaborator,  and  if  it  becomes  necessary 
to  differentiate,  well  then,  we  can  differentiate.  But  such 
records  were  made?  A.  Such  records  were  made. 

Q.  How  many  experiments  did  you  run?  Did  you  run  a 
duplicate,  did  you  say?  A.  Well,  as  I  explained  it,  each 
factor  was  in  effect  in  triplicate.  But  the  whole  experiment 
was  repeated  over  again  with  another  animal  a  few  days 
later. 

Q.  Three.  The  controls  A  and  B  were  run  simultaneously 

or  were  they  run -  A.  Well,  that  is  what  I  wanted  to 

explain.  It  was  not  only  with  the  controls  A  and  B  that 
were  run  simultaneously  but  there  were  three  flasks 

1065  with  controls,  three  flasks  with  A  and  three  flasks 
with  B  in  each  instance  so  that  in  this  experiment 

there  were  nine  flasks  being  examined  and  the  whole  experi¬ 
ment  with  another  animal,  and  using  the  same  set-up,  and 
again  using  nine  flasks  was  made  a  few  days  later,  in  March. 
Q.  Did  you  tabulate  the  data  thus  recorded?  A.  Yes, 
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Q.  I  show  you  a  document  here  entitled  “Experiment  1”, 
and  ask  you  whether  that  is  a  tabulation  of  the  data  thus 
recorded?  A.  Yes,  this  is  the  tabulation  as  I  prepared  it 
of  the  data. 

Q.  I  show  you  a  second  document  entitled  “Experiment 
2.”  Is  that  a  tabulation  of  the  data  of  the  second  run, 
shall  we  say?  A.  Yes,  that  is  a  tabulation  of  the  second 
experiment. 

Mr.  Markel :  Might  I  have  them  marked  for  identification, 
Mr.  Examiner  ? 

Trial  Examiner  Lipscomb:  Let  the  two  sheets  be  marked 
Respondent’s  Exhibits  6  and  7  respectively  for  identifica¬ 
tion. 

(The  papers  referred  to  were  marked  Respondent’s  Ex¬ 
hibits  6  and  7  for  Identification.) 

By  Mr.  Markel : 

Q.  Now,  Professor,  did  you  also  plot  these  data  on  a 
graph?  A.  Yes. 

Q.  From  both  of  the  exhibits,  Respondent’s  Ex- 
1066  hibits  6  and  7  respectively?  A.  Yes. 

Q.  I  show  you  a  graph  marked  1,  and  a  graph 
marked  2.  Is  1  the  graph  of  the  data  appearing  on  Respond¬ 
ent’s  Exhibit  6? 

Mr.  Callaway:  That  would  be  Experiment  1? 

Mr.  Markel:  Experiment  1. 

A.  Yes,  I  think  so — yes,  these  two  graphs  are  plottings 
of  the  data. 

Q.  And  No.  2  is  the  graph  of  the  data  appearing  on 
Respondent’s  Exhibit  7?  A.  Yes. 

Mr.  Marvel :  I  wTill  ask  to  have  these  marked. 

Trial  Examiner  Lipscomb:  Let  them  be  marked  as  Re¬ 
spondent’s  Exhibits  8  and  9  for  identification. 

(The  papers  referred  to  were  marked  Respondent’s  Ex¬ 
hibits  8  and  9  for  Identification.) 

By  Mr.  Markel : 

Q.  And  you  have  with  you  available  the  original  notes 
made  by  your  assistant?  A.  Yes. 
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Mr.  Marvel:  Mr.  Examiner,  I  now  offer  the  documents 
marked  Exhibits  6,  7,  8,  and  9  respectively,  in  evidence. 
Mr.  Callaway  :  No  objection. 

Trial  Examiner  Lipscomb :  The  four  exhibits  are  received 
in  evidence  as  requested. 

1067  (The  papers  referred  to,  heretofore  marked  for 
Identification  Respondent’s  Exhibits  6,  7,  8  and  9, 

were  received  in  evidence.) 

By  Mr.  Markel  : 

Q.  Well,  now,  Professor  Yudkin,  if  you  consider  it  neces¬ 
sary  will  you  offer  such  further  explanation  of  these  ex¬ 
hibits  as  you  think  it  is  necessary  for  the  proper  under¬ 
standing?  I  am  not  interested  in  whether  I  understand  it 
but  whether  the  reader  of  this  record  might.  Do  you  think 
any  further  explanation  is  required?  Proceed,  if  you  think 
so.  If  not,  counsel  for  the  Commission  will  probably  ask 
such  questions  as  need  to  be  asked. 

Mr.  Callaway:  WTiat  is  this,  about  the  same  experiment 
you  are  talking  about? 

Mr.  Markel:  The  same  experiment. 

By  Mr.  Markel : 

Q.  Please  refer  to  the  exhibits  and  just  make  sure  now 
that  there  is  nothing  there  that  needs  further  explaining 
for  an  understanding  by  one  who  reads  the  record.  I  may 
start  off  by  asking  you  what  does  M/60  stand  for,  referring 
now  to  Exhibits  6  and  7  ?  A.M./60  means  M  divided  by  60 
and  is  the  usual  way  of  expressing  concentration  of  chemical 
substances.  M  or  molar  solutions  are  solutions  which  con¬ 
tain  the  molecular  weight  of  the  substance  in  grams  in 

1068  one  litre  of  fluid.  That  is  to  say,  in  molar  solution  of 
hydrochloric  acid,  for  example,  it  would  contain  36.5 

grams  of  hydrochloric  acid  in  one  litre  of  fluid  water. 

Q.  pH  7.4  measures  the  alkalinity  of  the  solution?  A.  Yes, 
that  is  the  accepted  physiological  pH.  That  is  why  we 
chose  that. 

Q.  Will  you  elaborate  on  that?  A.  Yes. 
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Q.  Why  did  you  choose  pH  7.4?  A.  pH  7.4  is  near  enough 
the  pH  of  the  mammalian  tissue. 

Mr.  Callaway:  Of  what? 

The  Witness:  The  tissue  of  animals. 

By  Mr.  Markel: 

Q.  Well,  now,  let’s  take  the  first  column  to  the  left,  time 
in  minutes.  That  is  self-explanatory.  Under  “Control” 
what  does  those  figures  stand  for?  A.  Those  are  the  micro- 
litres  of  oxygen  taken  up  after  these  intervals  of  time  by 
the  control  flasks.  More  accurately,  these  figures  are  the 
average  of  the  three  determinations  since  there  were  three 
control  flasks. 

Q.  So  the  average  figures — just  for  example,  the  first  ten 
minutes  was  a  39  micro-litres  of  oxygen  that  were  taken  up  ? 
A.  Yes. 

1069  Q.  And  then  under  acetyl-salicylic  acid,  those  fig¬ 
ures  are  also  micro-litre  measurements?  A.  Yes. 

Q.  And  the  same  of  the  next  column?  A.  Yes. 

Q.  And  Exhibits  8  and  9,  the  graphs,  are  merely  a  graphic 
representation  of  the  same  data?  A.  Yes. 

Q.  Now,  what  do  these  exhibits  show,  6  to  9  inclusive? 
A.  They  show  that  the  oxygen  uptake  or  respiration  of 
liver  tissue  is  depressed  by  acetvl-salicyclic  acid  alone  but 
is  enhanced  by  acetyl-salicylic  acid  with  succinate.  To  put 
it  another  way,  acetyl-salicylic  acid  alone  depresses  the  res¬ 
piration  of  tissue  but  if  succinate  is  added  to  that,  that  is 
more  than  overcome,  they  let — the  respiration  is  in  fact 
greater  than  the  control. 

Q.  Now,  what  conclusions  do  you  draw  from  these  data 
with  respect  to  the  relative  value  of  acetvl-salicylic  acid 
alone  and  acetyl-salicylic  acid  in  combination  with  calcium 
succinate  as  a  drug  therapy  in  the  treatment  of  arthritic 
and  rheumatic  conditions? 

Mr.  Callaway :  Wait  just  a  minute. 

Mr.  Markel :  Let  us  get  the  question  down. 

Mr.  Callaway:  Don’t  answer  it  until  I  get  in  my 
objection. 


431 


1070  Trial  Examiner  Lipscomb:  Mr.  Reporter,  please 
read  the  question  so  I  can  have  it  in  mind. 

(The  reporter  read  the  last  question  as  follows:  “Ques¬ 
tion.  Now,  what  conclusions  do  you  draw  from  these  data 
wdth  respect  to  the  relative  value  of  acetyl-salicylic  acid 
alone  and  acetyl-salicylic  acid  in  combination  with  calcium 
succinate  as  a  drug  therapy  in  the  treatment  of  arthritic  and 
rheumatic  conditions?”) 

Mr.  Callaway:  That  is  so  far  off  the  beam  from  what  he 
has  been  talking  about.  He  never  mentioned  arthritis  or 
rheumatism  or  anything  about  that.  He  has  shown  no 
qualifications  along  that  line  at  all.  He  hasn’t  used  it  in 
those  conditions. 

Mr.  Markel:  Well,  Mr.  Examiner,  perhaps  I  should  have 
had  some  detailed  questions.  I  assumed  that  these  quali¬ 
fications  were  so  sufficiently  extensive  that  for  the  purpose 
of  this  question  he  w’as  qualified  to  answer  it.  I  think  he  is 
because  his  experience  is  quite  extensive  and  this  is  essen¬ 
tially  biochemistry,  biochemistry,  of  course,  as  related  to 
arthritic  and  rheumatic  conditions,  and  I  think  the  doctor 
is  qualified  to  answer  that.  He  wall  explain  and  Mr.  Calla¬ 
way  can  go  on  and  ask  a  lot  of  detailed  questions,  if  he 
wishes.  I  think  the  orderly  procedure  would  be  that  he  be 
permitted  to  answer  this  question  and  explain  it  in 
his  way  and  Mr.  Gallaway  can  cross-examine  from 
1072  there  on. 

Mr.  Callaway:  To  start  out  with  answering  that 
question  it  would  assume,  which  the  doctor  hasn ’t  said,  that 
in  arthritis — that  arthritis  is  caused,  rather,  by  a  lack  of 
sufficient  oxygen,  wffiich  the  doctor  hasn’t  said.  And,  in 
the  second  place,  it  would  assume  that  in  homogenized  tis¬ 
sue  the  results  would  carry  over  into  the  living  tissue  in  the 
human  body.  It  is  just  not  logical.  It  just  doesn’t  follow 
at  all. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  thinks 
that  the  objection  goes  to  the  probative  force  of  the  probable 
testimony  rather  than  the  competency.  The  objection  is 
overruled. 
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Doctor,  you  may  testify. 

The  Witness:  Well - 

Mr.  Markel:  Do  you  want  the  question  read  back  to  you? 

The  Witness:  Well,  I  would  like  it  read  back. 

Trial  Examiner  Lipscomb:  Read  it  back,  Mr.  Reporter, 
please. 

(The  reporter  re-read  the  last  question.) 

By  Mr.  Markel : 

Q.  Can  you  answer  that  question  now?  A.  Well,  I  per¬ 
haps  have  been  forestalled  but  I  was  going  myself  to  say 
I  have  no  special  qualifications  to  answer  this  in  the 

1072  sense  that  I  am  not  a  specialist  in  rheumatism.  But 
I  suppose  it  is  true  to  say  that  any  medical  scientist 

who  spends  all  his  life  is  competent,  from  his  laboratory 
experiments  in  his  probable  therapeutic  fields,  otherwise 
there  would  be  no  laboratory  science. 

Q.  Well,  you  are  acquainted  with  the  general  literature 
on  rheumatism?  A.  I  was  going  to  suggest,  if  this  is  not 
impertinent,  I  remember  one  of  my  best  friends  is  the  man 
who  discovered  penicillin.  He  is  not  even  a  doctor,  and  it 
would  be  a  bit  hard  for  someone  to  say  he  is  not  entitled 
to  suggest  that  penicillin  should  be  used  clinically  because 
he  is  not  a  doctor. 

Mr.  Callaway:  I  am  going  to  object  to  that  as  argumen¬ 
tative. 

Trial  Examiner  Lipscomb:  That  is  argumentative  and  is 
stricken  from  the  record,  the  last  statement. 

By  Mr.  Markel : 

Q.  Proceed.  A.  But  I  would  like,  if  I  may  confine  my 
remarks  to  within  my  competence,  which  is  that  I  am  a 
medically  qualified  person,  that  I  have  some  practical  ex¬ 
perience  in  laboratory  and  that  naturally - 

Trial  Examiner  Lipscomb:  Doctor,  may  I  suggest  that 
you  do  not — you  have  already  explained  your  quali- 

1073  fications.  Address  your  attention  to  the  question 
and  to  the  problem  rather  than  to  your  own  quali¬ 
fications  and  let  the  Commission  be  the  Judge  of  that. 
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The  Witness :  Yes,  thank  you. 

A.  (Continuing)  Well,  my  conclusions  would  be  that, 
first,  it  is  accepted  that - 

Mr.  Callaway:  Now,  just  a  minute.  That’s  not - the 

question  was  what  his  opinion  is.  It  can  just  be  answered 
without  all  this. 

Trial  Examiner  Lipscomb:  Yes. 

By  Mr.  Market: 

Q.  Please  give  your  opinion  and  explain  the  basis  for  it 
if  you  feel  an  explanation  is  in  order.  A.  I  am  sorry,  yes. 
May  I — would  you  repeat  your  very  last  words  you  said  ? 

Q.  Well,  if  you  feel  that  your  answer  requires  an  explana¬ 
tion — Mr.  Examiner,  I  think  it  is  correct  to  instruct  him 
that  he  may  explain  his  answers  that  may  be  necessary  for 
a  proper  understanding. 

Trial  Examiner  Lipscomb:  What  is  the  question?  What 
is  the  question  to  him  again  ? 

Mr.  Markel:  You  mean  the  last  one? 

Trial  Examiner  Lipscomb:  Yes,  the  doctor’s  inquiry  to 
you  was  what  was  the  last  question. 

Mr.  Markel :  He  wanted  the  last  few  words. 

1074  Trial  Examiner  Lipscomb:  What  is  it  you  want, 

Doctor? 

The  Witness:  I  want  to  know  now,  sir,  I  am  rather  in¬ 
volved,  what  specifically  I  am  to  answer.  Is  it  my  opinion 
of  the  relation  of  my  experiment  to  it? 

By  Mr.  Markel : 

Q.  I  said  on  the  basis  of  the  data,  the  question  ^was,  as 
you  recall,  the  relative  value  between  these  two  substances. 
A.  My  opinion  of  the  relative  value  of  these  two  substances 
in  clinical  use? 

Q.  Yes,  arthritis  and  rheumatism.  A.  Arthritis  and  rheu¬ 
matism? 
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Q.  Yes.  A.  I  would  say  that,  in  my  opinion,  these  experi¬ 
ments  support  the  view  that  salicylate  therapy  is  improved 
with  succinate. 

Q.  Will  you  explain  that  answer  more  fully?  A.  Well,  it 
is  known  that  salicylates  reduce  tissue  oxidation.  It  is 
known  that  in  rheumatism  alone  oxidation  is  reduced. 

Mr.  Callaway:  Are  you  giving  that  as  your  opinion  that 
in  rheumatism  alone  the  tissue  oxidation  is  reduced? 

The  Witness:  No,  this  is  accepted - 

Mr.  Callaway:  Well,  if  that's  not  your  opinion,  I  object 
to  it. 

By  Mr.  Markel : 

1075  Q.  Doctor,  you  are  acquainted  with  the  literature 
in  the  field  to  the  extent  that  you  know  that  such  is 
the  accepted  medical  view? 

Mr.  Callaway:  Lead  him  down  the  line  right  now. 

Q.  Doctor,  is  it  the  accepted  view  that  in  conditions  of 
arthritis  and  rheumatism  there  is  a  depression  of  tissue 
oxidation  ? 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Just  a  moment. 

Mr.  Callaway :  He  should  confine  his  testimony  to  his  own 
experience  and  to  his  own  views  and  not  what  the  accepted 
view  is. 

Mr.  Markel:  Mr.  Examiner,  I  am  offering  him  as  an 
expert,  a  highly  qualified  expert  in  a  general  field  and  it 
would  be - 

Mr.  Callaway:  In  the  field  of  arthritis  and  rheumatism? 

Mr.  Markel:  This  gentleman  is  here  from  a  foreign  coun¬ 
try  and  he  doesn’t  understand  these  cackling  side  laughs 
here,  Mr.  Examiner.  I  am  afraid  that  the  witness  doesn’t 
understand  that  basically  no  division  is  intended  here. 

Mr.  Callaway:  He  is  coming  over  for  a  price  and  ought  to 
be  willing  to  stand  the  gaff. 

Trial  Examiner  Lipscomb:  I  think  it  would  be  better,  Mr. 
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Markel,  if  you  will  inquire  of  the  doctor  as  to  the 

1076  things  as  to  which  he  knows  of  his  own  reading  and 

knowledge  in  the  field  of  medicine  rather  than - 

By  Mr.  Markel : 

Q.  Well,  in  your  general  experience,  Doctor,  the  basis  of 
the  literature  and  the  association  with  your  colleagues,  have 
you  an  opinion  as  to  the  value  of  salicylates  in  the  drug 
therapy  of  arthritis  and  rheumatism?  A.  Yes,  sir. 

Mr.  Callaway:  Objection  to  that  question  and  answer. 
There  is  no  qualification  in  the  record  as  to  the  basis  of 
that  opinion. 

Trial  Examiner  Lipscomb:  He  is  a  medical  doctor  and 
has  a  right  to  speak  on  medical  terms. 

You  may  proceed,  Doctor. 

By  Mr.  Markel : 

Q.  What  is  your  opinion  on  that?  A.  That  salicylates 
are  the  drugs  of  choice  in  the  treatment  of  arthritis  and 
rheumatism. 

Q.  On  the  basis  of  the  same  experience  are  you  acquainted 
with  the  effects  of  salicylates  on  tissue  respiration?  A.  Yes. 

Q.  What  is  that?  A.  That  salicylates  depress  tissue  res¬ 
piration. 

Q.  On  the  basis  of  that  same  experience  are  you  ac¬ 
quainted  with  the  tissue  respiration  under  conditions 

1077  of  arthritic  and  rheumatic  ailments?  A.  Yes. 

Q.  What  is  that  ?  A.  That  in  rheumatic  conditions 
tissue  respiration  is  diminished. 

Q.  Then  if  you  have  an  agent  where  the  depressing  effect 
of  salicylates - 

Mr.  Callaway:  Don’t  lead  him  now,  don’t  lead  him. 

Q.  Doctor,  in  view  of  your  last  answers  to  my  questions, 
let’s  assume  on  the  one  hand  salicylate  as  a  drug  used  as 
drug  therapy  in  the  treatment  of  arthritis  and  rheumatism 
and  let’s  assume,  secondly,  a  salicylate  which  contains  the 
quantity  of  calcium  succinate  that  you  had  in  vour  prep¬ 
aration,  what  do  you  consider  their  relative  value  to  be  in 
such  treatment?  A.  Well,  following  from  the  opinions  I 
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have  already  expressed,  I  would  say  that  the  combination 
with  succinate  is  likely,  in  my  opinion,  it  would  be  superior 
to  salicvlate  alone. 

Q.  Is  the  conclusion  which  you  have  just  exprsesed  on  the 
basis  of  the  data  which  you  have  observed,  is  that  a  fairly 
common  scientific  procedure  in  evaluating  the  effects  of  the 
substances  ? 

Mr.  Callaway:  Objection.  He  is  asking  him  to  evaluate, 
to  give  the  value  of  his  own  experiment,  to  appraise  his 
own  experiment.  I  think  that  should  be  for  somebody 

1078  else  to  do. 

Mr.  Markel :  Mr.  Examiner,  I  am  afraid  Mr.  Calla¬ 
way  did  not  catch  the  import  of  my  question.  I  am  simply 
asking  the  doctor,  and  we  are  getting — asking  the  doctor 
here  to  give  us  an  answer  to  what  is  the  accepted  procedure 
and  opinion  in  the  evaluation  of  data.  Now,  this  gets  into  the 
field  of  biochemistry  and  I  am  asking  him  whether  from  the 
type  of  data  he  has  now  it  is  good  scientific  reasoning  to 
draw  the  conclusion  which  he  has,  to  make  such  application. 

Trial  Examiner  Lipscomb:  Doctor,  you  may  answer  the 
question. 

The  Witness:  May  I  take  my  time  over  this? 

Trial  Examiner  Lipscomb:  You  may  take  your  time, 
Doctor. 

By  Mr.  Markel : 

Q.  You  explain  your  answers.  A.  I  would  say  that  lab¬ 
oratory  experiments  are  performed  from  certain  leads  and 
are  expected  to  lead  to  certain  conclusions  which  can  be 
further  extrapolated.  Now,  it  sometimes  occurs  that  it  is 
possible  in  laboratory  work  to  approach  very  closely  the 
actual  clinical  conditions  which  one  is  interested  in.  Some¬ 
times  it  is  necessary  to  have  conditions  which  are  rather  far 
removed  from  the  actual  conditions. 

I  think  it  is  accepted  in  this  way,  that  such  data, 

1079  though  far  removed  perhaps  from  living  conditions, 
first  may  give  a  line  which  can  be  either  followed  up 
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in  a  particular  direction  or  lead  to  other  experiments  not 
similar  but,  from  other  quarters,  bearing  on  the  same 
problem. 

Secondly,  a  review  of  the  literature  makes  it  quite  clear 
that  many  important  clinical  advances  have  been  made  on 
just  such  lines.  That  is  to  say,  with  relatively  simple  iso¬ 
lated  biological  systems,  far  removed  from  the  condition 
of  a  living  body.  I  myself — is  this  legitimate,  sir,  to  refer 
to  other  experiments,  although  not  in  this  field  but  related 
to  this  point? 

Trial  Examiner  Lipscomb :  Proceed. 

Mr.  Callaway :  I  believe  I  want  to  object  to  any  other  ex¬ 
periments,  talking  about  any  other  experiments  the  data  on 
which  is  not  before  us. 

Mr.  Markel:  Well,  Mr.  Examiner,  my  point  goes  to  the 
scientific  soundness  of  this  kind  of  reasoning  and - 

Mr.  Callaway:  I  think - 

Mr.  Markel:  I  don’t  want  it  to  be  any  longer  or  any  more 
elaborate  than  necessary.  I  don’t  know  whether  the  doctor 
has  given  a  complete  answer  but  let’s — that’s  all  I  want  to 
show  here,  the  scientific  soundness  of  the  kind  of  reasoning 
that  the  doctor  has  resorted  to  in  expressing  his  opinions, 

and  maybe  a  yes  or  no  answer  would - 

Mr.  Callaway:  Yes,  you  have  asked  him  a  question 
10S0  that  can  be  answered  yes  or  no  and  he  hasn’t  an¬ 
swered  it  yes  or  no. 

Mr.  Markel:  No,  and  supposing - 

Mr.  Callaway :  I  would  appreciate  an  answer  to  that  ques¬ 
tion,  yes  or  no. 

Mr.  Markel:  Well,  I  infer  from  the  answer  given  so  far, 
the  unfinished  answer,  that  it  is  not  a  yes  or  no  question. 

Trial  Examiner  Lipscomb:  Gentlemen,  we  are  engaging 
in  too  many  remarks  clouding  our  record  with  lengthy 
narrations  that  are  not  necessary.  Let  us  be  very  brief  in 
our  objections  and  we  will  go  off  the  record  hereafter  if  we 
need  any  longer  discussions. 

Mr.  Markel:  Well,  I  apologize  to  the  extent  to  which  I 
have  contributed  to  that.  I  just  want  to  make  the  point  so 
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that  the  doctor  understands  all  I  am  interested  in  is  to  show 
the  reasoning  as  he  does  here,  his  sound,  scientific  reason¬ 
ing  and  procedure. 

Trial  Examiner  Lipscomb:  Do  you  wish  to  add  anything 
to  your  statement  ? 

Mr.  Markel :  As  briefly  as  possible. 

The  Witness :  I  am  afraid  I  will - 

Trial  Examiner  Lipscomb:  Proceed. 

The  Witness :  It  is  one  of  these  questions  which  one  can¬ 
not  answer  yes  or  no.  One  would  have  to  say  that 

1081  in  some  circumstances  it  is  perfectly  legitimate  to 
make  such  deductions.  They  may  sometimes  only 

be  tentative  deductions  which  later  have  to  be  discarded. 
It  is  a  perfectly  legitimate  practice. 

Bv  Mr.  Markel : 

Q.  Does  that  conclude  your  answer?  A.  Yes. 

Q.  Now,  Doctor - 

Mr.  Markel :  Mr.  Examiner,  I  am  going  to  assume  a  ques¬ 
tion  here  subject  to  connection,  and  I  anticipate  an  objec¬ 
tion  because  I  am  sure  it  is  to  come,  but  this  is  subject  to 
connection  and  I  make  this  statement  in  the  hope  that  we 
won’t  have  any  argument  about  it. 

By  Mr.  Markel : 

Q.  We  will  assume,  Doctor,  that  it  is  established  and  it  is 
demonstrated  that  the  acetyl-salicvlic  acid  and  calcium  suc¬ 
cinate  combination  has  superior  values  in  the  treatment  of 
arthritis  and  rheumatism  over  acetyl-salicylic  acid  alone. 
To  what,  in  view  of  your  data  which  you  have  presented 
and  your  general  knowledge,  to  what  would  you  attribute 
that  difference? 

Mr.  Callaway:  Now,  of  course,  he  is  asking  him  to  assume 
that  they  won  this  lawsuit.  That  is  the  effect  of  that 
assumption. 

Mr.  Markel:  If  I  were  not  entertaining  such  a 

1082  serious  hope  we  should  not  waste  anyone’s  time  here. 

Trial  Examiner  Lipscomb:  Gentlemen - 
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Mr.  Markel:  I  am  sorry. 

Trial  Examiner  Lipscomb :  Both  of  you  are  out  of  order. 
If  you  have  an  objection,  counsel,  please  make  the  objection 
to  the  Trial  Examiner  and  do  let  us  refrain  from  general 
remarks. 

Mr.  Callaway :  Excuse  me. 

Trial  Examiner  Lipscomb:  We  had  too  many  of  them 
thus  far. 

Doctor,  you  may  answer  the  question. 

A.  I  would  say  that  such  superiority,  if  it  were  shown 
clinically,  might  in  part  be  attributable  to  the  effects  that 
I  have  shown  in  my  experiments. 

Q.  Now,  Professor  Yudkin,  the  previous  witness - 

Mr.  Markel:  Mr.  Examiner,  I  am  referring  to  page  159 
of  the  record,  Dr.  Shaw’s  testimony. 

Q.  (Continuing) - has  characterized  a  British  publica¬ 

tion  entitled  “The  Lancet”  as  an  outstanding  medical  jour¬ 
nal.  I  will  not  undertake  to  quote  him  but,  in  any  case,  he 
spoke  with  high  repute  of  the  journal,  The  Lancet.  Do  you 
share  his  view  as  to  that  ? 

Well,  on  page  159  he  said,  “I  might  state  that  with  re¬ 
spect  to  this  journal  it  is  one  of  the  outstanding  clinical 
journals  in  Great  Britain.” 

1083  Do  you  share  that  view? 

A.  Yes,  entirely. 

Q.  Are  you  generally  acquainted  with  the  prerequisites 
for  publication  in  The  Lancet?  A.  Yes,  I  have  published 
in  it  myself. 

Q.  What  are  the  prerequisites?  A.  That  an  article  must 
be  clearly  of  respectable  origin  and  contain  data  which  are 
reliable  and,  thirdly,  and  let  me  put  it  quite  high  up  on  the 
list,  must  be  presented  clearly  and  concisely. 

Q.  On  the  basis  of  your  personal  experience,  and  on  the 
basis  of  knowledge,  your  personal  knowledge  gained  by 
association  with  your  colleagues  in  the  profession,  have  you 
an  opinion  as  to  whether  the  medical  profession  places 
reliance  on  articles  published  in  The  Lancet  in  evaluating 
the  efficacy  of  drugs,  shall  we  say?  A.  Certainly,  yes. 
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Q.  I  show  you  the  issue  of  The  Lancet  for  January  6, 
1951,  page  54,  and  point  out  a  communication  published 
there  under  the  heading,  “Salicylates  in  Acute  Osteomyel¬ 
itis.”  A.  Yes. 

Q.  Have  you  read  that  communication?  A.  Yes,  sir. 

Q.  On  the  basis  of  your  acquaintance  with  the  literature 
and  general  qualifications  do  you  agree  with  that 

1084  discussion?  A.  Yes. 

Mr.  Callaway:  Objection.  It  doesn’t  make  any 
difference  whether  he  does  or  not.  The  article  is  not  in 
evidence.  It  is  no  way  to  get  it  in  evidence  without  bring¬ 
ing  the  author  of  it  here,  and  as  to  whether  he  agrees  with 
it  or  not,  would  not  make  any  difference. 

Trial  Examiner  Lipscomb:  We  might  go  off  the  record 
on  this. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

The  objection  of  counsel  supporting  the  complaint  is 
sustained. 

Mr.  Markel:  Mr.  Examiner,  in  view  of  the  ruling  I 
would  like  to  have  the  article  referred  to  marked  for 
Identification. 

Trial  Examiner  Lipscomb:  Let  the  article  referred  to 
be  marked  as  Respondent’s  Exhibit  No.  10. 

(The  paper  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  10  for  Identification.) 

Mr.  Markel :  In  this  exhibit,  Mr.  Examiner,  I  would  like 
to  make  this  request:  I  have  a  typewritten  copy  of  the 
article  that  I  prefer  to  photostat  and  I  would  now  like  to 
move  for  leave  to  withdraw’  this  for  the  purpose  of  photo¬ 
stating  and  then  submitting  the  photostatic  copy  in  place 
of  the  publication,  if  I  may. 

1085  Trial  Exawiner  Lipscomb:  Mr.  Markel,  you  have 
not  offered  the  instrument  in  evidence. 

Mr.  Markel:  Well,  I  offer  it  in  evidence  now. 

Trial  Examiner  Lipscomb:  Any  objection? 

Mr.  Callaway:  Oh,  yes,  very  definitely. 
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Trial  Examiner  Lipscomb :  Objection  of  the  counsel  sup¬ 
porting  the  complaint  is  sustained. 

Mr.  Markel :  Of  course,  I  was  premature. 

Well,  now,  Mr.  Examiner,  in  view  of  the  ruling  just  made 
and  in  the  interest  of  saving  time,  I  would  like  to  merely 
identify  for  the  record  another  article. 

By  Mr.  Markel: 

Q.  Professor  Yudkin,  I  have  this  article  that  you  handed 
me.  I  notice  that  it  is  dated  April  7th.  Where  does  that 
come  from?  A.  Two  articles. 

Q.  Two  articles.  Where  does  this  article  come  from  that 
you  have  here?  Was  that  published  in  The  Lancet?  A.  That 
is  published  in  The  Lancet  of  this  current  week,  April  7th. 

Q.  One  article  is  entitled,  “Salicylates  and  Cortisone  in 
Rheumatic  Diseases,”  and  the  second  one,  they  are  follow¬ 
ing  each  other  so  it  is  one  document  really,  the  second  one 
is  entitled,  “  Acetylsalicylic  Acid  and  Urinary  Excretion  of 
Adrenocortical  Steroids.” 

1086  Trial  Examiner  Lipscomb :  Let  the  tendered  article 
be  marked  as  Respondent’s  Exhibit  No.  11  for 
identification. 

(The  paper  referred  to  wTas  marked  Respondent’s  Exhibit 
11  for  Identification.) 

Mr.  Markel :  I  would  like  to  point  out,  sir,  that  they  are 
two  continuous  articles  and  it  runs  two  full  pages  and  a  little 
excerpt  attached  to  it,  which  contains  the  conclusion  of  the 
second  article. 

I  offered  it  in  evidence. 

Trial  Examiner  Lipscomb:  Any  objection? 

Mr.  Callaway :  Certainly,  I  object. 

Trial  Examiner  Lipscomb:  The  tendered  exhibit  is  re¬ 
jected  and  not  received  in  evidence. 

By  Mr.  Markel: 

Q.  Dr.  Yudkin,  do  you  number  among  your  acquaintances 
medical  doctors  who  specialize  in  the  field  of  arthritis  and 
rheumatism?  A.  Yes. 
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Q.  Do  you  have  occasion  to  discuss  with  them  the  drug 
therapy  followed  by  them?  A.  Yes. 

Q.  By  reason  of  such  association  have  you  acquired  any 
knowledge  on  your  own  part  as  to  whether  doctors  in  Eng¬ 
land  prescribe  Dolcin  tablets  as  the  drug  in  the  drug  therapy 
of  arthritis  and  rheumatism? 

1087  Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb :  The  objection,  I  think, 
is  properly  put.  Sustained. 

Mr.  Markel:  Well,  Mr.  Examiner,  I  am  asking  him  as  to 
his  personal  knowledge  by  reason  of  these  associations 
and  he  certainly  is  a  medical  man  and  as  a  medical  man 
knows  what  is  being  done  by  accepted  science  in  the  medical 
field. 

Mr.  Callaway:  His  own  personal  knowledge  doesn’t  seem, 
so  far  as  the  record  shows  to  date,  doesn’t  even  encompass 
any  experience  with  arthritis  and  rheumatism. 

Trial  Examiner  Lipscomb :  It  was  my  understanding  that 
you  were  asking  him  about  what  the  other  doctors  in  Eng¬ 
land  did,  and  that  calls  for  a  vast  amount  of  hearsay  in¬ 
formation.  Under  the  circumstances,  I  think,  it  is  untrust¬ 
worthy  for  the  record.  The  objection  is  sustained. 

Mr.  Markel:  Very  well. 

Now’  I  am  restricted  to  an  expression  of  opinion.  If  the 
question  is  improper,  I  wall  withdraw  it. 

By  Mr.  Markel: 

Q.  Have  you  an  opinion  as  to  whether  Dolcin  formula¬ 
tions  are  prescribed  by  physicians  in  England  in  the  treat¬ 
ment  of  arthritis  and  rheumatism? 

Mr.  Callaway:  Objection.  He  doesn’t - 

Mr.  Markel :  He  can  have  an  opinion  as  to  that.  I  think 
that’s  a  fact  or  not  a  fact. 

1088  Trial  Examiner  Lipscomb:  I  think  that’s  a  matter 
involving  exact  knowledge  or  no  knowledge.  The  ob¬ 
jection  is  sustained. 
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By  Mr.  Markel: 

Q.  Have  you  ever  personally  heard  of  any  doctor  pre¬ 
scribing  Dolcin? 

Mr.  Callaway :  Objection. 

Trial  Examiner  Lipscomb :  Objection  is  sustained. 

By  Mr.  Markel: 

Q.  Have  you  published  many  papers  and  contributed  to 
books  on  the  subject  of  vitamins?  A.  Yes. 

Q.  What  is  the  effect  of  salicylates  on  the  urinary  excre¬ 
tion  of  Vitamin  C,  that  is,  ascorbic  acid? 

Mr.  Callaway :  Wait  just  a  minute  now.  What  is  the  effect 
of  salicylates — I  just  don’t  see  the  basis. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Callaway:  I  withdraw  the  objection. 

By  Mr.  Markel: 

Q.  Do  you  have  the  question?  A.  No. 

Mr.  Markel:  Would  you  read  it  back  to  him,  please,  Mr. 

Reporter. 

1089  (The  reporter  read  the  last  question  as  follows: 

“Question.  What  is  the  effect  of  salicylates  on  the 
urinary  excretion  of  Vitamin  C,  that  is,  ascorbic  acid?”) 

A.  It  increases  the  excretion  of  ascorbic  acid. 

Q.  Doctor,  I  don’t  mean  to  ask  embarrassing  questions, 
but  your  reputation  in  this  field  is  world-wide,  is  it  not,  as 
a  worker  and  a  scientist? 

Mr.  Callaway:  In  what  field? 

Mr.  Markel :  In  the  field  of  vitamins  and  what  happens  to 
them  in  the  system.  A.  I  think  so,  yes. 

By  Mr.  Markel: 

Q.  Is  this  effect  well  known? 

Mr.  Callaway :  Objection.  He  is  asking  him  for  knowledge 
of  somebody  else  again  there. 

Trial  Examiner  Lipscomb :  The  objection  is  sustained. 

Mr.  Callaway :  He  can  give  us  bis  opinion  on  it. 
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By  Mr.  Markel: 

Q.  Is  such  an  effect  generally  or  extensively  discussed 
in  the  literature? 

Mr.  Callaway :  Now,  that  is  going  in  the  back  door  when 
you  can’t  get  in  the  front.  In  other  words,  the  man  has 
got  a  world-wide - 

1090  Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record.  The  objection 
is  sustained. 

Mr.  Markel :  Well,  now,  Mr.  Examiner,  am  I  not  entitled 
to  get  this  'witness’s - 

Trial  Examiner  Lipscomb :  Off  the  record  if  you  are  go¬ 
ing  to  discuss  it. 

(Discussion  off  the  record.) 

By  Mr.  Markel: 

Q.  Well,  now,  Doctor,  is  there  considerable  literature  on 
the  subject? 

Mr.  Callaway:  On  what  subject  I  want  to  know. 

Mr.  Markel:  We  are  discussing  here  the  effects  of  the 
salicylates  on  the  excretion  of  Vitamin  C. 

Mr.  Callaway:  Well,  that’s  putting  in  what  the  litera¬ 
ture  says. 

Mr.  Markel:  No,  on  that  subject  that  is  permissible,  I 
think. 

Trial  Examiner  Lipscomb:  The  question  is,  Doctor,  as  I 
understand  it,  is  there  literature  on  the  subject  of  the  effects 
of  salicylates  on  Vitamin  C  excretion? 

Mr.  Callaway:  I  object  to  that. 

Trial  Examiner  Lipscomb:  You  may  answer  the  ques¬ 
tion. 

1091  By  Mr.  Markel: 

Q.  Is  there  literature  on  it?  A.  Yes. 

Q.  In  expressing  your  opinion  you  are  fully  mindful  of 
all  the  existing  literature?  A.  Yes. 
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Q.  Doctor,  what  is  the  physiological  action  of  salicylates  f 
A.  Salicylates  have  several  actions,  including  one  we  have 
just  discussed,  increase  in  urinary  excretion  of  Vitamin 
C.  Also,  in  relation  to  Vitamin  C,  it  depletes  the  Vitamin 
C  content  of  the  adrenal  glands.  It  increases  the  excretion 
of  uric  acid.  It  increases  the  number  of  eosinophiles  in 
the  blood. 

May  I  refer  to  something  which  I  prepared  about  a  year 
ago  when  I  summarized  this  to  refresh  my  memory? 

Trial  Examiner  Lipscomb :  Yes,  to  refresh  your  memory. 

The  Witness :  I  prepared  this  for  quite  a  different  purpose 
in  relation  to  my  experiment. 

Trial  Examiner  Lipscomb :  Do  you  wish  to  see  it,  counsel. 

Mr.  Callaway:  If  I  may. 

A.  (Continuing)  It  inhibits  the  action  of  an  enzyme  called 
hyaluronidase.  That  is  one  of  the  naturally  existing 
enzymes.  And  it  also  decreases  the  formation  of 
1092  anti-bodies  and  allergic  responses. 

Q.  Are  similar  effects  produced  by  cortisone?  A. 
Yes,  exactly  similar  effects.  The  best  evidence  for  that  is  a 
very  recent - 

Mr.  Callaway :  Let  me  understand.  What  was  your  ques¬ 
tion?  I  didn’t  get  it. 

Trial  Examiner  Lipscomb:  Mr.  Reporter,  will  you  read 
the  question? 

(The  reporter  read  the  last  question  as  follows:  “ Ques¬ 
tion.  Are  similar  effects  produced  by  cortisone?”) 

Mr.  Callaway:  You  mean  all  those  similar  effects,  is 
that  what  you  mean? 

Mr.  Markel :  I  am  addressing  my  question  to  the  enumer¬ 
ated  effects  which  he  has  enumerated,  all  of  these  effects  are 
produced  by  cortisone. 

By  Mr.  Markel: 

Q.  Professor  Yudkin,  what  is  the  biological  significance 
of  the  depletion  of  the  ascorbic  acid  of  the  adrenal  by 
salicylates?  A.  It  presumably  implies  that  it  has  an  action 
very  similar  to  that  of  cortisone  or  anterior  pituitary  coma. 
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Q.  Would  it  mean  a  stimulation  of  the  adrenal?  A.  It 
would  be  a  stimulation  of  the  adrenal  gland. 

1150  Redirect  Examination 

By  Mr.  Markel: 

Q.  Professor  Yudkin,  I  will  ask  you  to  read  the  explana¬ 
tion  of  Table  1  here,  just  to  yourself  since  it  is  in  evidence, 
although  it  is  short  enough  so  everybody  can  hear  it.  A. 
“Table  1  indicates  that  Dolcin  containing  acetylsalicylic 
acid  in  concentration  as  high  as  M  over  20  has  no  signifi¬ 
cant  effect  on  the  respiration  of  isolated  rat  liver  as  studied 
in  the  Warburg  apparatus,  whereas  acetylsalicylic  acid 
alone  in  this  concentration  depresses  the  respiration  to  half 
its  control  value.’ ’ 

Q.  Is  that  statement  consistent  with  the  conclusions  that 
you  have  expressed  here?  A.  Yes. 

Q.  Now,  in  looking  at  Table  1,  Mr.  Callaway  referred  to 
the  columns  horizontally,  made  some  horizontal  compari¬ 
sons  or,  rather,  vertical  comparisons.  Now,  I  ask  you  to 
look  at  these  data  and  compare  them  horizontally.  Would 
that  be  the  proper  way  of  interpreting  that  table,  hori¬ 
zontally  or  vertically?  A.  I  think  it  was  rather  the  other 
way,  that  I  was  asked  to  consider  them  horizontally 

1151  and  that  it  is  not  proper  because  these  are  two 
separate  experiments.  You  can  compare  them  only 

vertically  in  that  these  results  on  the  left-hand  side  of  the 
table  refer  to  this  particular  control  on  the  left-hand  side 
of  the  table  and  similarly,  on  the  right-hand  side  of  the  table. 
One  can’t  directly  compare  things  from  the  left-hand  with 
the  right-hand  side  of  the  table  because  they  are  two  dif¬ 
ferent  experiments  with  two  different  controls. 

Mr.  Markel:  Well,  that  will  probably  be  clarified  by  the 
man  who  did  the  work. 

Q.  Going  back  to  some  of  the  questions  on  cross-exami¬ 
nation  addressed  to  the  matter  of  your  qualifications,  you 
are  a  full  professor  at  the  University  of  London?  A.  Yes. 
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Q.  How  is  a  professorship  attained  at  the  University  of 
London?  Generally  speaking,  what’s  the  primary  considera¬ 
tion? 

Mr.  Callaway:  Objection.  That’s  part  of  direct  examina¬ 
tion,  not  redirect. 

Mr.  Markel :  Mr.  Examiner,  reflections  have  been  cast - 

Trial  Examiner  Lipscomb:  The  question  will  be  per¬ 
mitted. 

A.  The  posts  are  advertised  and  condidates  are  selected 
for  interview  on  the  basis  of  their  applications  and 

1152  are  appointed  in  such  a  way  that  the  official  appoint¬ 
ment  reads  something  like  this — I  naturally  cannot  re¬ 
member  it  verbatim — that  doctor  X,  Y,  Z  is  appointed  to 
hold  the  chair  of  physiology  in  the  University  of  London  by 
virtue  of  his  contributions  to  research,  by  his  qualities  as  a 
teacher,  and  generally  because  of  his  eminence  in  the  field, 
or  something  like  that. 

Q.  It  was  academic  and  scientific  status  and  standing, 
recognition  is  the  primary  consideration?  A.  Yes.  If  I 
may  elaborate  slightly,  I  have  now  naturally  been  on  selec¬ 
tion  boards  appointed  by  the  University  to  appoint  other 
teachers  in  the  University  of  Reader  or  Professor  stand¬ 
ards,  I  think  being  equivalent  to  Associate  Professor  here, 
and  the  board  has  selected — rather,  the  board  is  selected  so 
as  to  contain  partly  members  of  London  University  and 
also  members  of  other  universities  so  that  the  general 
standard  is  maintained. 

Q.  Are  the  applications  critically  reviewed  by  the  stand¬ 
ard  board  for  scientific  standing  and  scholarship?  A.  En¬ 
tirely,  that  is  the  chief  basis  of  the  selection. 

Q.  Presumably  you  were  selected  in  the  same  manner? 
A.  Well,  I  assume  so. 

Q.  In  undertaking  this  work  for  Dolcin,  Ltd.,  have  you 
made  any  secret  of  that  among  your  administrative  officials 
and  colleagues?  A.  No.  On  the  contrary,  I  invari- 

1153  ably  ask  formal  permission  to  undertake  outside 
work  and  that  has  hitherto  been  invariably  granted. 
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Q.  You  ask  permission  at  this  time?  A.  I  ask  permis¬ 
sion,  mentioning  the  name  of  the  firm  concerned. 

Q.  And  its  business,  you  mention  the  business  in  which  it 
is  engaged?  A.  Yes.  I  have  been  asked  to  undertake  work 
for  Messrs.  Dolcin,  Ltd.,  may  I  do  that?  It  goes  before  the 
appropriate  committees. 

Q.  And  permission  was  granted?  A.  And  permission 
was  granted. 

Q.  Now,  yesterday  we  referred,  in  addition  to  the  instru¬ 
ment  that  has  been  used  here,  Mr.  Budd’s  communication, 
we  also  referred  to  the  invoice  addressed  to  you.  That ’s  the 
invoice  for  the  materials  used  and  you  said  it  came  to  you 
with  the  compliments  of  Arthur  H.  Cox  &  Company,  Ltd. 
Is  that  the  concern  from  whom  you  received  the  materials 
which  you  used  in  this  experiment?  A.  Yes,  it  is. 

Q.  And  this  is  the  invoice  that  covered  that  material? 
A.  Yes. 

Q.  Now,  who  is  Arthur  H.  Cox  &  Company,  Ltd?  A. 

They  are  the  firm  of  manufacturing  chemists  in  Great 
1154  Britain - 

Q.  It  is  a  well-known  firm?  A.  Yes,  a  well-known 

firm. 

Q.  If  you  know,  about  how  long  have  they  been  in  the 
business  of  manufacturing?  A.  I  don’t  know,  but  a  very 
long  time. 

Q.  It  is  an  old  firm?  A.  An  old  established  firm. 

Q.  Do  you  know — do  you  or  the  University  have  occasion 
to  purchase  chemicals  from  this  house?  A.  I  personally 
don’t  because  there  are  other  firms  with  which  my  college 
deals. 

Q.  Now,  it  also  says  here  on  the  invoice,  “At  the  request 
of  Mr.  E.  S.  Budd.”  If  you  know%  does  that  have  reference 
to  the  Mr.  Budd  to  w’hom  you  have  referred  here?  A.  Yes. 

Q.  On  wTiose  behalf  you  took  the  work?  A.  Yes. 

Q.  Then,  under  that  it  says  here  in  longhand,  “Please  file 
on  Tampex,  Ltd.’s  file.”  And  at  the  bottom  it  says,  “Tam- 
pex.”  What  does  that  refer  to?  A.  Tampex,  Ltd.  is  the 
firm. 
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Q.  What  kind  of  house  is  it,  first?  A.  Oh,  it  is  a  house 
that  has  been  in  existence,  I  don’t  know,  ten  or  more 
years. 

1155  Q.  What  is  its  business?  A.  It  manufactures 
Tampons  for  wbat  is  called  feminine  hygiene. 

Q.  Well,  it  is  a  drug?  A.  No,  it  is  not  a  drug. 

Q.  But  it  is  a -  A.  A  pharmaceutical - 

Q.  A  pharmaceutical  preparation  ?  A.  Yes. 

Q.  Do  you  know  why  its  name  appears  on  these  papers? 
A.  Well,  Mr.  Budd  is  the  managing  director  of  Tampex  and 
Dolcin,  Ltd.  in  England.  It  is  under  his  aegis,  is  run  by  the 
Tampex.  They  have  the  same  offices.  Tampex  has  the 
license  to  prepare  Dolcin. 

Q.  Tampex  has  the  license?  A.  Has  the  license  from 
Canada  or  America  or  both  to  prepare  Dolcin. 

Q.  And  to  use  the  name  then?  A.  And  to  use  the  name 
and  to  distribute  it. 

Q.  And,  if  you  know,  is  that  the  only  relationship  between 
the  company  for  whom  you  did  the  work  and  the  American 
company?  A.  Entirely.  There  is  no  other  relationship. 

Q.  Dr.  Yudkin,  when  you  arrived  in  this  country  did  I 
ask  you,  one  of  the  first  questions,  as  to  how  you  knew 

1156  that  you  were  using  the  formulation  that  you  said 
you  had  used  ?  A.  I  think  that  was  the  first  question. 

Q.  Well,  now, - 

Mr.  Callaway:  I  object  to  that  question  and  answer 
because  that  is  clearly  conversation  between  counsel  and  his 
own  witness.  That  certainly  could  he  nothing  but  a  self- 
serving  declaration. 

By  Mr.  Markel: 

Q.  And  I  directed  you  to  procure - 

Mr.  Callaway:  Just  a  minute.  I  still  object  to  that  type 
of  examination.  It  is  not  redirect. 

Trial  Examiner  Lipscomb:  It  is  self-serving  and  the  ob¬ 
jection  will - 

Mr.  Markel :  Mr.  Examiner,  I  am  offering  to  prove  here, 
since  some  reflection  has  been  cast  on  the  apparent  authen- 
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ticitv  of  the  material  used,  I  am  just  going  to  show  that  the 
doctor  knows  what  he  used. 

Mr.  Callaway :  I  didn ’t  say  he  did.  He  already  told  us  the 
circumstances  about  that. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

By  Mr.  Markel: 

Q.  Doctor,  in  the  cross  examination  when  you  were  ques¬ 
tioned  about  your  knowledge  of  the  identity  of  the 
1157  substance  used,  you  stated  you  were  quite  sure  that 
you  know  what  that  was.  What  is  the  basis  for  your 
belief  that  it  was  what  you  used?  A.  The  basis  was  that  I 
asked  for  these  samples  to  be  supplied,  that  they  came  from 
a  reputable  firm  and  were  purported  to  be  what  they  said 
they  were.  I  have  no  reason  to  doubt  that  they  were  not 
vrhat  they  said  any  more  than  I  have  to  doubt  anything  that 
I  use  in  any  of  my  experiments. 

Q.  How  did  the  procedure  and  the  channels  in  which  you 
received  them  compare  with  the  procedures  and  channels 
ordinarily  followed  when  you  get  any  chemicals  for  any 
work?  A.  There  are  various  procedures.  I  sometimes, 
most  frequently,  myself  write  an  order  to  a  firm  for  ma¬ 
terial.  1  have  on  other  occasions  written  informally  to 
people  I  know  or  communicated  informally  with  people  I 
know  who  had  gotten  directly  those  materials  so  this  w*ould 
be  the  way  of  getting  that  sort  of  materials. 

Q.  Had  you  written  to  Arthur  H.  Cox  &  Company,  Ltd. 
in  Brighton,  when  you  received  it,  or,  rather,  upon  receipt 
of  the  material,  would  you  analyze  it  and  make  sure  that 
your  order  had  been  properly  filled  ? 

Mr.  Callaway:  I  object  to  that. 

Trial  Examiner  Lipscomb :  I  think  that  is  irrelevant  and 
besides  the  point,  Mr.  Markel.  The  objection  is  sustained. 
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By  Mr.  Markel: 

Q.  Going  back  to  your  statement  that  Tampex  and  Dolcin 
had  a  license  from  the  American  company,  is  aspirin 

1158  readily  available  in  England?  A.  Yes. 

Q.  Without  payment  of  any  royalties?  A.  Yes, 
without  payment  of  any  royalties. 

Q.  Now,  I  want  to  clear  up  another  matter  that  you  were 
asked  about  yesterday.  It  is  sort  of  a  personal  character 
but  you  were  asked  about  the  expenses  and  you  said,  or 
payments,  and  you  said  that  you  had  received  only  your 
expenses.  Will  you  please  explain  that  more  fully  so  we  have 
no  misunderstanding  about  that?  A.  I  want  to.  I  think  I 
ought  to  perhaps  apologize.  The  question  was  quite  un¬ 
expected.  It  was  only  later  that  I  realized  that  perhaps  my 
answer  was  slightly  misleading.  The  arrangement  was  that 
the  expense  of  myself  and  my  wife  should  be  paid  for  this 
trip.  As  I  said,  when  the  question  came  up  I  was  so — it 
came  up  so  unexpectedly  that  I  hadn’t  realized  that  I  had 
perhaps  given  the  wrong  impression.  I  have  no  doubt  that 
under  different  arrangements,  had  my  wife  not  accom¬ 
panied  me,  I  would  have  obtained  a  fee. 

Q.  Well,  does  that  satisfy  your  personal  conscience?  A. 
I  feel  better  now,  that  I  was  not  misleading  as  to  that. 

Q.  Well,  now,  I  am  addressing  myself  now  to  that  line  of 
cross-examination  where  you  asked  about  the  procedure 
followed  here  and  your  participation  in  it.  You  have 

1159  said  that  the  request  from  Mr.  Budd  to  you,  your 
particular  assignment  in  this  matter  was  to  study  the 

effects,  the  relative  effects  of  two  substances  on  tissue  res¬ 
piration.  A.  Yes. 

Q.  From  there  on - 

Mr.  Callaway:  Wait  a  minute.  I  object  to  that  question. 
He  didn’t  say  that.  He  said  it  was  to  confirm  what  he  had 
understood  had  previously  been  done  and  he  said,  further¬ 
more,  that  if  he  were  going  to  study  the  effect  of  this  prep¬ 
aration  on  tissue  respiration  he  would  have  taken  it  through 
several  different  molar  concentrations. 
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Mr.  Markel:  Well,  if  there  is  some  misunderstanding 
about  it,  Mr.  Examiner - 

Bv  Mr.  Markel: 

Q.  Will  you  explain  now  precisely -  A.  I  think  the 

main  point  is  the  use  of  the  word  “confirm.”  Confirmation, 
as  used  in  scientific  sense,  doesn’t  necessarily  mean  that 
you  go  out  in  order  to  find  a  specific  effect  and  you,  as  it 
were,  make  sure  you  find  it.  “Confirm”  scientifically,  in¬ 
cludes,  so  to  speak,  the  phrase  “confirm  or  deny.”  A  better 
word  to  use  would  be  to  check.  When  I  used  the  word  “con¬ 
firm”  I  didn’t  mean  to  imply  that  I  was  directed  to  find  a 
particular  answer. 

Q.  You  were  not  repeating  someone  else ’s  word?  A.  No, 
I  was  asked  to  check  the  effect  of  acetylsalicylic 
1160  acid  alone  and  the  acetylsalicylic  acid-succinate  com¬ 
bination  as  used  in  Dolcin  upon  tissue  respiration. 

Q.  That  was  the  assignment  to  you?  A.  Entirely. 

Q.  Anything  else,  any  other  conditions  or  requests?  A. 
Not  at  all,  no. 

Q.  Then  did  you  yourself  determine  as  to  the  procedure 
to  be  followed?  A.  Oh,  yes,  yes. 

Q.  It  was  your  own  conclusion  that  the  manner  in  which 
this  work  was  conducted  or  that  the  assignment  which  had 
been  given  you  would  be  best  carried  out  by  following  this 
procedure?  A.  Yes. 

Q.  I  am  now  addressing  myself  to  Commission’s  Exhibit 
47  which,  you  note,  is  the  longhand  writing  of  the  computa¬ 
tion  discussed  earlier.  In  that  connection — perhaps  you 
would  like  to  have  this  before  you,  if  you  need  it — I  ask  you 
whether  assuming  that  a  person  takes  at  the  outside  24 
Dolcin  tablets  a  day,  is  your  conclusion  with  respect — your 
opinion  expressed  with  respect  to  the  efficacy  of  salicylate 
in  the  preparation  the  same  as  you  have  stated  it  on  direct 
examination?  A.  Yes. 

Q.  Why?  A.  Why?  Experiments  of  this  type  carried  out 
in  vitro,  it  is  quite  common  practice  to  use  appreci- 
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1161  ably  higher  concentrations  than  the  physiological  or 
pharmalogical  concentration  in  order  to  determine  a 

trend  or  tendency. 

If  I  am  in  order,  some  of  my  own  experiments  in  the 
fields,  for  example,  of  vitamin  metabolism - 

Mr.  Callaway:  Nowt,  I  don’t  believe  that  has  any  bearings 
on  it. 

Mr.  Markel:  Mr.  Examiner,  for  purposes  of  illustration, 
he  should  be  permitted  to  illustrate  how  this  type  of  in¬ 
vestigation  is  carried  on. 

Mr.  Callaway:  Now,  he  has  given  his  opinion  and  how 
the  data  are  transferred.  He  has  given  his  opinion,  as  I 
understand  it,  already.  Now  he  is  seeking  to  bolster  the 
opinion.  I  don’t  think  it  is  proper. 

Mr.  Markel:  I  need  to  clarify  some  of  the - 

Trial  Examiner  Lipscomb :  He  may  proceed.  Go  ahead. 

By  Mr.  Markel: 

Q.  Proceed,  please.  A.  I  have  carried  out  experiments 
with  Vitamin  Bl,  for  example,  in  the  same  sort  of  way,  in 
Warburg  apparatus,  where  the  concentration  of  vitamin 
would  be  one  to  demonstrate  an  effect  and  was  perhaps  100 
times  or  more  the  amount  that  is  ever  achieved  in  the  body 
of  the  animal.  Nevertheless,  I  felt  justified  in  drawing  cer¬ 
tain  conclusions  which  were  made  in  1942,  and  those  con¬ 
clusions  have  been  accepted  in  the  literature.  I  only 

1162  cite  that  one  instance,  and  since  that  it  is  in  my  own 
experience,  but  it  is  a  common  procedure.  It  evolves 

similar  work  that  has  been  done  by  people  who  for  that  work 
have  gotten  great  distinction  and  Nobel  prizes  in  scientific 
work. 

Q.  Would  it  be  correct  to  state  that  calcium  succinate 
has  perhaps  some  catalytic  action?  A.  Yes,  certainly.  The 
basis,  as  I  understand  it,  of  the  use  of  the  succinate  com¬ 
bination  is  that  succinate  increases  tissue  metabolism  and  it 
does  so  by  virtue  of  it  being  a  catalyst  in  an  oxidating  cycle. 

Q.  Do  catalysts  function  in  the  living  human  system  in 
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minute,  sometimes  in  minute  quantities?  A.  Oh,  yes.  It 
may  function  in  extremely  minute  quantities. 

Q.  Now,  there  has  also  been  testimony  here  that  calcium 
succinate  that  would  be  ingested  in  the  taking  of  Dolcin 
would  be  quickly  converted  by  the  liver  into  another  sub¬ 
stance.  Having  your  attention  directed  to  that  testimony, 
does  your  opinion  remain  as  you  have  stated?  A.  I  think, 
although  I  have  not  myself  tested  it,  I  think  it  is  almost 
certain  that  succinate  is  converted  into  the  liver  into  other 
substances  but  these  other  substances  are  what  I  was  imply¬ 
ing  when  I  said  it  takes  part  in  a  cycle.  Succinate  acid  or 
succinate  and  four  or  five  other  things  take  part  in  a  cycle 
of  events  in  which  the  body — in  which  the  substance 
1163  of  the  body  are  oxidized  so  that  the  amount  of  suc¬ 
cinate  at  any  one  moment  may  be  extremely  small 
because  it  is  being  converted  into  and  reconstituted  from 
other  substances. 

Q.  In  your  opinion,  is  not  this  very  change  the  reason 
that  succinate  is  active  as  a  catalyst?  A.  Yes,  it  acts  as  a 
catalyst  by  virtue  of  its  being  converted  to  and  from  other 
substances. 

Q.  Directing  myself  now  to  the  question  put  to  you  that 
a  given  molar  strength  attained  in  the  body  would  not  last 
longer  than  an  hour,  I  think  you  agreed  or  answered  yes 
when  counsel  asked  you  that  question.  Does  that  mean  that 
the  effect  of  Dolcin  wmuld  disappear  in  one  hour?  A.  Not 
necessarily  at  all.  It  follows  from  what  I  have  previously 
said  that  one  would  expect  the  succinate  concentration 
itself  rapidly  to  diminish  directly  because  it  is  participat¬ 
ing  in  these  catalytic  changes. 

Q.  It  has  been  previously  testified  in  this  hearing,  I  have 
now  reference  to  the  testimony  appearing  on  page  50  of  the 
record,  towards  the  bottom  of  the  page,  and  I  quote,  “A 
succinate  just  simply  burns  the  way  we  burn  coal  in  the 
stove.”  Is  that  correct?  Is  that  a  correct  statement?  A. 
If  the  word  “just”  appears  in  that  sentence  then  it  is  in¬ 
correct.  Would  you  repeat  it? 
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Q.  Well,  will  you  please  read  it  and  then  comment  on  it? 
(Handing  document  to  witness).  If  you  care  to  read 

1164  the  whole  answer  to  the  question,  you  may  do  that 
and  then  comment  on  the  particular  statement.  A. 

Well,  with  all  due  deference,  in  my  opinion  I  would  say 
this  is  not  correct. 

Q.  Would  you  explain  that  answer?  A.  Well,  as  I  have 
explained,  succinate  takes  part  in  catalytic  actions  and  is 
converted  into  other  substances  and  reconstituted  to  some 
extent.  To  some  extent  it  does  burn,  otherwise,  of  course, 
a  small  amount  of  succinate  would  last  forever.  So  that  the 
implication  that  it  is  only  a  metabolite  which  is  burned  like 
other  metabolites  which  are  burned  is  incorrect. 

Q.  I  wish  to  direct  your  attention  to  another  statement 
in  the  same  record  on  page  54,  and  I  quote,  “The  succinate 
acid  given  by  mouth  is  converted  to  sugar  so  that  with  the 
administration  of  succinates  you  risk  not  having  any  effect 
after  it  got  through  the  liver.  To  be  operative  in  the  body 
it  must  be  given  intravenously,  that  is,  the  administration 
of  the  succinate  about  wdiich  we  appear  to  be  interested.,, 
Will  you  read  that  again  and  comment  on  that  statement 
of  fact?  A.  I  would  say  that  I  know  of  no  evidence  and  I 
would  welcome  some  evidence  for  the  statement.  In  my 
opinion,  from  reading  the  literature,  I  would  have  said 
succinate  given  by  mouth  is  not  entirely  converted  into 
sugar  though,  of  course,  some  part  may  be  within 

1165  the  cycle.  May  I  ask  if  there  is  someone - 

Q.  Yes,  you  may  ask.  A.  I  was  going  to  ask 
whether  in  this  or  other  testimony  there  is  any  experiment 
basis  for  this  remark  because  it  surprises  me. 

Mr.  Callavray:  Yes,  there  was. 

Mr.  Markel:  That  is  something  that  counsel  will  discuss 
in  briefs. 

By  Mr.  Markel: 

Q.  I  was  just  asking  your  opinion  as  an  expert  in  the 
field. 
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Mr.  Callawav:  Now,  this  business  of  criticising  Dr. 
Sostis’  testimony,  if  it  is  going  to  be  taken,  ought  to  be 
done  on  direct  rather  than  redirect. 

Trial  Examiner  Lipscomb.  I  think  your  point  is  well 
taken,  counsel. 

Mr.  Callaway:  I  would  like  to  make  an  objection  to  any 
further  examination  on  that  line. 

Mr.  Markel :  Mr.  Examiner,  this  whole  line  of  questioning 
has  been  prompted  by  the  rather  extensive  arithmetic  that 
was  indulged  in  on  cross-examination,  and  that  brings  all 
this  up  too.  This  all  goes  to  the  basic  proposition  that 
apparently  is  being  urged  here. 

Trial  Examiner  Lipscomb :  Off  the  record. 

1166  (Discussion  off  the  record.) 

By  Mr.  Markel: 

Q.  Is  not  the  liver  the  site  from  where  the  salicylates 
exert  the  major  toxic  effect?  A.  Yes. 

Q.  Directing  myself  again  to  the  statement  that  I  showed 
you,  suggesting  that  one  risks  not  having  any  effect  after 

it  got  through  the  liver,  of  succinate -  A.  Well,  yes,  I 

took  up  one  part  of  that  and  not  the  other.  That  is  a  two¬ 
fold  answer.  Partly  that  it  is  not,  in  my  opinion,  entirely 
converted  to  sugar  in  the  liver  and,  secondly,  that  the  im¬ 
plication  of  the  last  part  that  it  has  no  effect  after  it  has 
gotten  through  the  liver  overlooks  the  fact  that  it  is  just 
at  the  liver  where  you  want  it  to  have  its  effect.  It  is  not 
after  it  has  gotten  through  the  liver. 

•  ••••••  ••• 

1178  Redirect  Examination 

By  Mr.  Markel: 

Q.  I  hate  like  the  deuce  to  come  back  to  this  table  again. 
Now,  assume  you  are  a  physician.  This  is  a  circular  sent  to 
a  physician  and  you  received  that  in  your  mail - 

Mr.  Callaway:  Do  you  want  him  to  assume  he  is  a 
physician? 


457 


Q.  Assume  you  are  a  practicing  physician  who  has  been 
circularized  by  a  house  and  you  receive  this  in  the  mail. 
You  look  at  that  table  and  you  study  that.  Now  then,  what 
ultimate  conclusion  of  fact  would  you  draw  from  that?  A. 
There  is  only  but  one  conclusion  that  can  be  drawn  from 
this  and  that  is  that  in  vitro  acetylsalicylic  acid  depresses 
the  respiration  on  rat  liver  slices,  and  that  in  the 
1179  same  conditions  the  presence  of  succinate  with  the 
acetysalicylic  acid,  in  a  given  proportion,  does  not 
depress  respiration  either  at  all  or  to  a  lesser  extent. 

Q.  And  that’s  consistent  with  the  data  to  which  you  have 
testified  to  here?  A.  Yes.  I  have  made  the  same  conclu¬ 
sions  from  a  different  type  of  experiment. 

•  ••••••••• 

1184  Dr.  Millon  H.  Redish 

was  thereupon  called  as  a  witness  for  the  Respondent  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Markel: 

Q.  Will  you  give  vour  full  name  and  address  to  the 
reporter.  A.  Milton  H.  Redish,  530  East  90th  Street,  Man¬ 
hattan. 

Q.  You  are  a  medical  doctor,  Dr.  Redish?  A.  Yes,  I  am. 
Q.  By  profession?  A.  Yes,  sir. 

Q.  What  is  your  present  connection — how  do  you  prac¬ 
tice  your  profession  at  this  time?  A.  I  am  full  time  with 
the  Government,  with  the  Veterans  Administration  at  the 
Fort  Hamilton  V.A.  Hospital. 

Q.  In  what  capacity?  A.  Section  Chief  in  gastro¬ 
enterology. 

Q.  Will  you  kindly  outline  your  professional  qualifica¬ 
tions  by  outlining  your  education  and  experience  and  after 
you  have  completed  your  education,  your  experience.  A. 
I  was  graduated  from  the  New  York  University  Medi- 

1185  cal  School  in  1936.  I  served  a  year  as  resident  in 
pathology  and  bacteriology  from  1936  to  ’37  at  the 
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New  York  Post  Graduate  Medical  School  and  Hospital; 
from  ’37  through  ’39  I  was  first  intern  in  medicine  at  the 
Montefiore  Hospital  and  then  recently — I  am  sorry.  I  was 
resident  at  that  hospital  for  a  year’s  time,  at  the  Monte¬ 
fiore  Hospital.  In  1939,  following  the  completion  of  my 
residency,  I  became  attending  on  the  staff  of  the  Monte¬ 
fiore  Hospital. 

In  1940  I  became  a  Fellow  in  Medicine  at  the  Goldwater 
Memorial  Hospital,  in  which  capacity  I  served  for  approxi¬ 
mately  a  year’s  time.  Following  that  I  became  clinical 
assistant  in  medicine  at  that  institution.  Then  I  became  as¬ 
sistant  in  medicine  at  the  Goldwater  Memorial  Hospital. 

In  1942  or  ’43  I  was  appointed  clinical  instructor  in  medi¬ 
cine  at  the  New  York  University  Medical  School,  in  w'hich 
capacity  I  taught  students  and  attended  the  medical  clinic 
at  the  college  itself. 

In  1945  I  entered  the  service.  I  was  discharged  fourteen 
months  later  and  entered  the  Government  service,  first  as 
a  Chief  of  Medicine  of  the  Bath,  V.A.  Hospital  in  New  York, 
and  then  in  January  of  1949  went  to  the  Halloran  Hospital 
in  Staten  Island  as  a  Chief  of  Gastroenterology,  until  I 
believe  it  was  March,  1950,  and  then  transferred  over  to  the 
Fort  Hamilton  Y.  A.  Hospital  in  a  similar  capacity. 

Q.  And  that  then  brings  you  up  to  date?  A.  Yes, 
1186  in  terms  of  my  hospital  background. 

Q.  Now,  is  there  any  other  experience  or  training 
that  you  want  to  mention  in  that  connection,  or  have  you 
covered  that?  A.  In  terms  of  my  hospital  commitments, 
yes,  I  believe  so. 

Q.  Are  you  a  member  of  professional  societies?  A.  Yes, 
I  am. 

Q.  Will  you  outline  briefly  some  of  the  societies,  particu¬ 
larly  the  more  important  ones  of  which  you  are  a  member? 
A.  I  am  a  Service  Fellow  of  the  American  Medical  As¬ 
sociation.  I  am  a  Fellow  of  the  New  York  Academy  of 
Medicine.  I  am  a  Fellow  of  the  Royal  Society  of  Tropical 
Diseases,  and  Hygiene ;  a  member  of  the  American  College 
of  Physicians  in  an  associate  capacity.  I  am  a  member  of 
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the  American  Association  of  Advancement  for  Science,  a 
member  of  the  New  York  Heart  Association.  That  is  all, 
I  think. 

Q.  Are  you  a  member  of  the  American  Medical  Associa¬ 
tion?  A.  Yes,  sir. 

Q.  Are  you  a  Diplomate  of  the  Board?  A.  Diplomate 
of  the  Board  of  Internal  Medicine,  and  Diplomate  of  the 
Board  of  Gastroenterology. 

Q.  Have  you  contributed  to  scientific  literature  ?  A.  Yes, 
I  have. 

Q.  Will  you  give  us  an  approximation  of  the  number 
of  papers  you  have  published  and  then  give  us  at 
1187  least  a  general  topical  subject  matter  of  your  papers. 

A.  I  have  contributed  approximately  ten  papers, 
four  or  five  of  which  were  about  blood  clotting  mechanics 
with  Dr.  Shapiro,  and  others  were  papers  pertinent  to  my 
specific  field. 

Q.  When  you  say  with  Dr.  Shapiro,  is  that  Shepherd 
Shapiro?  A.  Yes,  that  is. 

Q.  And  will  you  identify  a  piece  of  paper  that  you  gave 
me  to  refresh  your  recollection  from  and  that  contain  the 
exact  titles  of  the  papers  that  you  have  done  in  this  field 
with  Dr.  Shapiro?  A.  The  first  one  was  entitled  “Pro¬ 
thrombin  Estimation.7 7  The  second  was  “The  Effect  of 
Vitamin  K  on  Hypoprothrombinemia  Induced  by  Dicumarol 
in  Man.77 

The  third  was  the  “Effects  of  a  single  Small  Dose  of 
Dicumarol  in  Liver  Diseases.77 

And  the  fourth  was  “Prothrombic  Effects  of  Salicylates 
in  Man.77 

And  the  last  was  “Thrombophlebitis  Migrains  Dissemi¬ 
nata.77 

Q.  Do  you  know  whether  Dr.  Shapiro  has  published  a 
book  on  the  general  subject  of  prothrombin?  A.  Yes,  he 
has  a  text. 

Q.  What  is  the  title  of  that  text?  A.  The  title  of  the 
text  is  Coagulation,  Thrombosis  and  Dicumarol.  That  was 
published  with  Dr.  Weiner,  a  colleague  of  his. 
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1188  Q.  Is  this  the  book  that  you  have  reference  to  (in¬ 
dicating)  ?  A.  Yes,  that  is. 

Q.  Copyrighted  1949?  A.  Yes. 

Q.  Does  Dr.  Shapiro  cite  you  in  that  book  as  a  co-author 
of  some  of  the  articles  which  he  presents?  A.  Yes. 

Q.  Well,  now,  going  particularly  to  the  work  on  the  paper 
on  prothrombin,  did  you  yourself  participate  in  that  work? 
A.  Yes,  I  did. 

Q.  Before  we  get  to  the  question  of  the  extent  of  your 
participation,  will  you  tell  us  briefly  how  you  came  to  do 
this  work,  the  circumstances  under  which  you  undertook 
the  work?  A.  Now,  in  1940,  I  was  a  Fellow  in  Medicine  at 
the  Goldwater  Memorial  Hospital.  I  had  occasion  to  become 
acquainted  with  Dr.  Shapiro,  who  was  attending,  on  the 
staff.  On  one  occasion — we  were  quite  friendly.  On  one 
occasion  he  mentioned  his  knowledge  of  the  new  prepara¬ 
tion  which  had  been  recently  described  from  the  University 
of  Wisconsin,  the  preparation  of  dicumarol.  He  knew  a 
great  about  it  on  the  basis  of  the  fact  that  his  brother-in- 
law,  Dr.  Link,  had  developed  the  drug. 

Q.  Dr.  Link  -was  his  brother-in-law?  A.  Yes,  he  was. 
And  then,  with  that  background,  and  with  my  avail- 

1189  ability,  we  got  together  and  began  to  work  with  Dr. 
Campbell,  one  of  the  graduate  students  who  had 

worked  with  Dr.  Link  and  had  come  back,  at  that  time. 

Q.  And  the  three  of  you  undertook  the  work?  A.  Yes, 
we  did. 

Q.  And  Dr.  Shapiro  asked  you  to  this  work  with  him? 
A.  Yes,  he  did. 

Q.  Now,  describe  briefly  for  me  the  details  of  your  par¬ 
ticipation  in  the  work  as  it  progressed,  beginning  with 
your  first  study.  A.  The  procedure  for  prothrombin  esti¬ 
mation  was  taught  to  us  by  Dr.  Campbell,  who  had  partici¬ 
pated  in  the  work  done  by  Dr.  Link,  and  I  acquired  the 
technique  under  his  aegis  and  did  the  determinations  as 
well  as  saw  the  cases  in  the  wards  of  the  institution  with 
Dr.  Shapiro. 
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Q.  When  you  say  you  did  the  cases,  just  what  does  that 
involve?  A.  I  did  not  do  the  cases,  I  am  sorry.  I  knew 
the  cases  and  I  did  the  tests  and  the  preparations  of  the 
media,  the  chemicals  and  the  tests. 

Q.  You  yourself  did  the  actual  work  involved  in  mak¬ 
ing  these  examinations?  A.  Yes. 

Q.  Now,  the  next  paper — just  for  the  record,  may  I  say, 
that  the  paper  has  been  referred  to  by  Dr.  Shapiro 

1190  in  his  testimony —  that  is  “Prothrombic  Effects  of 
Salicylates  in  Man,”  53-51,  1943.  Does  that  paper 

cover  the  work  you  yourself  participated  in?  A.  Yes. 

Q.  Will  you  again  tell  us  in  some  detail  the  extent  of  your 
participation  in  that  work?  A.  I  did  most  of  the  deter¬ 
minations  for  that  work,  and  some  of  the  determinations 
were  done  by  Dr.  Shapiro  7s  technician,  at  that  time. 

Q.  Who  was  that?  A.  Miss  Kauffman.  The  work  was, 
as  I  recall  it  at  this  moment,  on  the  blood  drawn  from 
patients  at  the  Home  of  the  Daughters  of  Israel.  We  had 
never  so-called  normal  individuals  in  that  study.  The  other 
patients  were  the  patients  at  the  Coldwater  Memorial 
Hospital. 

Q.  Miss  Kauffman  draw  the  blood?  A.  She  didn’t  draw 
the  blood,  she  did  the  determinations. 

Q.  And  you  yourself  did  what  in  that  connection? 
A.  Well,  I  drew  the  blood  and  did  the  determinations  on 
the  patients  at  the  Goldwater  Memorial  Hospital. 

Q.  In  other  words,  you  carried  out  the  actual  work  in 
making  the  test  preparations  of  the  samples,  shall  we  say, 
is  that  the  correct  term  to  use?  A.  No,  the  determinations. 

Q.  Have  you  that  article  with  you?  A.  Yes,  that 

1191  article  is  here. 

Q.  May  I  see  it.  Is  the  book  that  you  have  handed 
me,  which  is  entitled  “Proceedings  of  the  Society  of  Experi¬ 
mental  Biology  and  Medicine,”  New  York  City,  53-1943, 
page  151,  under  No.  14,270 — read  that  title.  A.  “Studies 
on  Prothrombic  Effects  of  Salicylates  in  Man.” 

Q.  And  the  authors  given?  A.  Shephard  Shapiro  and 
Melvin  H.  Redish. 


462 


Q.  That  is  yourself?  A.  Yes,  sir,  and  Harold  Campbell. 

Q.  Is  that  the  Dr.  Campbell  you  referred  to?  A.  Yes, 
sir. 

Mr.  Markel:  Mr.  Examiner,  I  would  like  to  have  this 
paper  marked  for  identification  at  this  time. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record.  The  requested 
page  and  three  following  pages  will  be  marked  as  Respond¬ 
ent’s  Exhibit  13  for  Identification. 

(The  paper  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  13  for  Identification.) 

Mr.  Markel :  Mr.  Examiner,  at  this  time  I  offer  this  paper 
in  evidence  as  a  scientific  paper  dealing  directly  with  the 
issue,  which  is  a  rather  sharp  issue  here,  and  which  has 
been  discussed  bv  one  of  the  authors  and  one  of  the 
1192  co-authors  is  present  now  who  may  be  cross-examined 
on  that  paper,  since  he  is  familiar  with  the  contents 
of  the  work  done. 

Mr.  Callavvav:  The  witness  is  here.  I  can’t  see  whv  he 
can’t  state  everything  contained  in  the  paper  so  I  don’t 
see  any  reason  for  encumbering  the  record.  I  therefore 
object  to  it. 

Mr.  Markel:  Well,  I  have  attempted  to  offer  papers 
before,  sir,  and  the  criticism  has  been  that  I  was  not 
entitled  to  have  them  admitted  because  I  did  not  have  the 
authors  present.  I  have  one  of  the  particular  authors  here 
who  knows  the  details  and  I  am  a  little  bit  puzzled  by  the 
objection. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record.  The  intended 
instrument  is  received  in  evidence  and  it  is  understood 
that  a  photostatic  copy  of  those  four  pages  will  be  substi¬ 
tuted  for  this  book.  Is  that  right? 

Mr.  Markel:  Yes,  sir. 

(Document  referred  to  heretofore  marked  for  Identifica¬ 
tion  Respondent’s  Exhibit  13,  was  received  in  evidence.) 
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Mr.  Callaway:  Exception,  of  course,  to  that  ruling. 

By  Mr.  Markel: 

A.  Well,  now,  Doctor,  will  you  refer  to  Exhibit  13, 

1193  and  refer  to  the  data.  How  much  depreciation  of 

prothrombin  occurred  in  the  study - before  I  go 

into  that,  I  want  to  ask  one  thing,  just  what  was  the  extent 
of  Dr.  Shapiro’s  participation  in  the  actual  tests,  testing 
and  making  of  the  determinations?  A.  Dr.  Shapiro  didn’t 
do  the  tests.  The  tests  were  done  by  either  Miss  Kauffman 
or  myself  within  the  limitations  of  the  distribution  of  the 
work. 

Q.  He  did  not  do  any  of  that  work?  A.  When  you  say 
work - 

Q.  He  did  not  do  the  tests?  A.  No,  sir. 

Q.  Who  actually  wrote  the  article?  A.  Dr.  Shapiro  and 
myself,  both  of  us. 

Q.  And  he  reviewed  the  work  then  in  connection  with  the 
preparation  of  the  paper?  A.  Yes,  sir. 

Q.  Now,  then,  I  will  go  back.  How  much  depreciation 
of  prothrombin  occurred  in  that  study? 

Mr.  Callaway:  If  your  Honor  please,  the  paper  is  in 
evidence  and  shows  it,  and  I  see  no  need  for  further  testi¬ 
mony.  If  you  put  the  paper  in,  this  is  certainly  a  duplica¬ 
tion. 

Mr.  Markel :  It  is  the  basis  for  the  next  question. 

Trial  Examiner  Lipscomb :  Objection  overruled. 

1194  Mr.  Markel:  I  am  sorry,  will  you  please  repeat 
the  question. 

(The  last  question  was  read  by  the  reporter  as  follows: 
“Question.  How  much  depreciation  of  prothrombin  ocT 
curred  in  that  study?”)  A.  Let’s  put  it  this  way,  how 
much  depreciation  of  prothrombin  activities  occurred. 

By  Mr.  Markel: 

Q.  Put  it  your  way.  A.  One  would  have  to  go  into  some 
detail  in  the  description  of  the  tests  to  give  an  accurate 
answer  to  that.  The  tests  as  described  in  this  particular 
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paper  were  reported  on  diluted  plasma,  a  12 1/>  per  cent 
saline  solution,  and  the  effects  were  variable,  depending  on 
which  preparation  was  used,  depending  on  the  salicylates. 
We  used  aspirin,  we  used  aspirin  dicumarol,  we  used  Vita¬ 
min  K  in  aspirin.  One  would  have  to  be  more  specific  in 
inquiry  as  to  which  aspects  the  attorney  wanted  to  be 
certain  about.  Does  one  want  the  effect  of  salicylates,  the 
aspirin,  the  aspirin  plus  dicumarol,  the  aspirin  plus  K, 
or  what? 

Q.  Let’s  restrict  it  now  to  the  aspirin.  A.  As  far  as  the 
aspirin  is  concerned,  we  studied  four  patients.  The  meas¬ 
urement,  as  mentioned  before,  was  in  the  12*4  per  cent 
solution.  There  occurred  on  this,  these  were  routine 

1195  prolongations  within  the  121/4  per  cent  dilution  with 
the  salicylate. 

Q.  Now,  how  much  depreciation  of  prothrombin  is  neces¬ 
sary  to  produce  a  hemorrhage,  generally  speaking?  A.  Gen¬ 
erally  speaking,  one  would  have  to  produce  a  depression 
of  approximately  20  per  cent  of  normal  before  one  might 
fear  the  incidence  of  hemorrhage.  There  are  such  avail¬ 
able  records,  to  my  knowledge,  where  the  prothrombin  was 
increased  to  much  higher  degrees  with  no  hemorrhage,  and 
cases  where  it  was  prolonged  not  to  such  a  marked  degree 
of  20  per  cent  and  hemorrhage  might  have  occurred. 

Q.  I  think  you  said,  Doctor,  you  decreased  it  to  20  per 
cent,  down  to  one-fifth?  A.  To  one-fifth  of  the  total  normal. 

Q.  And  why  did  you  use  this  12  per  cent  solution  or  dilu¬ 
tion,  rather?  A.  Well,  it  is  a  12  per  cent,  12 1/>  per  cent 
dilution  and  it  is  a  much  more  sensitive  index  of  the  finer 
variations  of  the  effect  of  any  drug.  It  is  much  more  deli¬ 
cate  of  detection  of  alteration  as  compared  to  the  whole. 

Q.  Would  the  effects  have  been - what  would  the  effects 

have  been  had  you  used  whole  plasma?  A.  None. 

Q.  You  would  not  observe  any  effects?  A.  We  would  not 
observe  any  effects. 

1196  Q.  Did  you  in  any  of  your  studies  with  salicylates 
find  a  depression  to  one-fifth  or  20  per  cent  of  the 

normal?  A.  No,  we  had  no  such  case. 
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Q.  And  in  your  studies,  did  you  look  for  hemorrhage? 
A.  Yes,  we  did. 

Q.  Did  you  every  see  any  hemorrhage?  A.  I  have  not 
seen  any. 

Q.  Have  you  ever,  in  your  career  as  a  physician,  seen  a 
hemorrhage  attributable  to  injection  of  salicylates?  A.  I 
have  not  had  any  occasion  to  come  across  such  a  case. 

Q.  Is  there  any  such  depression  in  the  paper  which  may 
result  from  the  salicylate  intake,  temporary  or  permanent? 
A.  They  are  temporary  effects. 

Q.  If  you  know,  may  such  depression  be  transitory  and 
disappear,  even  though  salicylates  administration  be  con¬ 
tinued?  A.  I  believe  there  are  reports  as  to  that. 

Mr.  Callaway:  Let’s  confine  it  to  your  experience. 

The  Witness :  In  my  experience  we  have  not  done  that,  at 
least  under  these  circumstances. 

Bv  Mr.  Markel: 

Q.  You  were  acquainted  with  the  literature  on  the  gen¬ 
eral  subject?  A.  In  a  general  way. 

Q.  You  have  consulted  the  literature  on  this  particular 
subject  in  connection  with  your  work,  and  since  that 
1197  time,  have  you  not?  A.  Well,  particularly,  I  will 
be  honest,  in  anticipation  of  this  case. 

Q.  In  anticipation  of  this  hearing?  A.  Yes.  In  a  specific 
way,  as  a  physician  in  my  field,  I  survey  a  good  number 
of  generals  per  month,  and  in  my  activities  at  the  hospital, 
if  occasion  arose,  I  certainly  would  have  been  called. 

Q.  On  the  basis  of  your  acquaintance  with  the  literature, 
as  you  have  explained,  in  your  profession,  have  you  any 
knowledge  as  to  whether  it  is  transitory,  whether  such 
depression  is  transitory  and  disappears,  even  though  sali¬ 
cylates  administration  is  continued?  A.  Yes. 

Q.  There  are  such  reports  in  the  literature?  A.  There 
are. 

Q.  Are  there  some  cumulative  effects  of  salicylates  on 
continued  administration?  A.  When  you  say  effects,  in 
what  spheres  do  you  mean?  Salicylates  have  many  effects. 
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Q.  In  their  effect  on  the  prothrombine?  A.  Not  gener¬ 
ally. 

1198  Mr.  Callaway:  May  I  have  the  last  few  questions 
read  to  me? 

(The  reporter  read  the  qeustions  and  answers.) 

Q.  Now,  how  quickly  are  salicylates  eliminated?  A.  They 
are  promptly  eliminated  from  the  body  after  the  elimination 
of  food,  within  48  hours. 

Q.  Now,  in  giving  your  qualifications,  I  just  recall  that 
you  neglected  to  tell  us  one  thing  which  you  told  me  last 
night,  and  that  was  your  service  during  the  war.  Will  you 
tell  us  about  that?  A.  I  was  a  Naval  officer  in  the  Medical 
Corps  of  the  U.  S.  Navy. 

Q.  And  what  were  your  assignments?  A.  Both  shore 
based  installations  and  hospitals  and  aboard  ship.  I  was 
aboard  the  U.  S.  S.  Rexy,  A.  P.  H.  No.  3,  Hospital  Ship 
No.  3. 

Q.  You  were  engaged  in  your  professional  capacity? 
A.  Yes,  sir. 

Q.  You  had  occasion  to  observe  personnel  who  were 
ailing  from  one  cause  or  another?  A.  Naturally. 

Q.  Were  you  engaged  in  your  specialty  while  you  were 
in  the  service?  A.  No,  sir. 

1199  Q.  Generally?  A.  Yes,  sir. 

Q.  If  you  know,  to  what  extent  are  salicylates  used 
in  the  administration  of  palliative  drugs  aboard  ship  and 
Naval  hospitals?  A.  Probably  to  the  same  extent  as  it  is 
used  everywhere  throughout  the  country. 

Q.  To  what  extent?  A.  Great  amounts. 

Q.  Tons?  A.  It  would  not  surprise  me  if  the  amount  of 
aspirin  consumed  throughout  the  country  is  in  terms  of 
tons. 

Q.  Have  there  ever  occurred  any  hemorrhages  as  a  result 
of  the  administration  of  aspirin  to  some  of  the  personnel 
that  were  under  your  care  while  you  were  in  the  Navy? 
Would  that  have  come  to  your  attention?  A.  Certainly. 

Q.  Did  you  observe  any  such  results?  A.  No,  I  have  not. 

Q.  Now,  what  is  your  specialty?  A.  Gastroenterology. 
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Q.  And  the  hospital  to  which  you  have  referred,  to  which 
you  are  assigned  at  the  present  time,  what  size  hospital 
was  that?  A.  1000  bed  institution. 

Q.  Are  much  salicylates  used  in  the  palliative  treat- 

1200  ment  of  patients  of  the  hospital?  A.  I  dare  say 
it  is. 

Q.  And  if  any  hemorrhages  were  ever  to  occur,  would  that 
be  likely  to  come  to  your  attention  in  regard  to  the  persons 
that  you  had  occasions  to  observe?  A.  Certainly  would, 
under  my  observation,  and  if  it  occurred  in  the  hospital  with 
the  liaison  that  we  had  between  each  department,  those 
things  quickly  get  about. 

Q.  You  say  they  quickly  get  about.  Is  that  an  unusual 
thing,  that  would  be  considered  an  unusual  thing?  A.  I 
think  so. 

Q.  Would  your  colleagues  discuss  that? 

Mr.  Callaway:  Now,  that  is  really  going  into  the  realm  of 
speculation,  Mr.  Market: 

Q.  Well,  again,  would  the  same  restrictions  to  your  ob¬ 
servation  and  opportunity  for  observation  applying  to 
gastroenterological  complications,  that  might  occur,  seri¬ 
ous,  and  I  quote  the  word  “serious”  for  my  record  before 
us,  complications  other  than  hemorrhage,  come  to  your  at¬ 
tention  which  you  can  attribute  to  the  administration  of 
salicylates?  A.  Not  to  my  recollection. 

Q.  It  has  been  suggested  that  it  might  have  an  effect  on 
the  occurrence  of  peptic  culcers.  Have  you  an  opinion  as  to 
that?  A.  We  don’t  know  the  cause  of  peptic  ulcer. 

1201  I  think  that  is  as  definite  as  anybody  can  give  it. 

Q.  You  say  you  don’t  know?  A.  No  one  does. 

Q.  Have  you  ever  seen  a  peptic  ulcer  resulting  from  the 
administration  of  salicylates?  A.  I  have  not. 

Q.  You  have  seen  many  a  peptic  ulcer?  A.  Indeed  I 
have. 

Q.  And  in  your  field  here,  you  are  associated  with  others 
who  are  acquainted  with  that  particular  ailment  and  condi¬ 
tion,  are  you  not?  A.  Which  ailment?  Peptic  ulcer? 
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Q.  Has  it  ever  been  brought  to  your  attention  by  anyone 
else  that  a  peptic  ulcer  were  found  that  might  be  attribut¬ 
able  to  the  administration  of  salicylates?  A.  This  is  the 
first  I  have  heard  of  it. 

Q.  Have  you  ever  found  any  such  reference  in  any  litera¬ 
ture?  A.  I  am  not  familiar  writh  any  such  reference. 

Q.  Would  you  undertake  to  evaluate  the  effects  of  a 
particular  drug  on  the  prothrombin,  on  the  basis  of  one 
case?  A.  Obviously  not. 

Q.  As  a  matter  of  drawing  a  general  conclusion?  A.  Of 
course  not. 

Q.  And  if  such  a  case  had  a  liver  disease,  would  you  be 
willing  to  draw  any  conclusion  as  to  the  effect  of  a 
1202  drug  of  the  prothrombin - the  effect  of  the  admin¬ 

istration  of  salicylates  A.  Not  on  one  case. 

Q.  Well,  Doctor,  on  the  basis  of  your  particular  experi¬ 
ence  in  making  determinations  at  to  the  effects  of  salicylates 
on  the  prothrombine,  and  on  the  basis  of  general  experience 
as  a  physician,  and  your  acquaintance  with  the  literature, 
have  you  an  opinion  as  to  the  probability  of  hemorrhage 
resulting  from  the  administration  of  salicylates,  say,  up 
to  90  grains  a  day  or  a  two  or  three-w’eek  period  of  time? 

Mr.  Callaway:  I  object  to  that  for  the  reason  that  there 
is  no  basis  in  the  record  for  it.  The  repondent’s  literature 
says  that  if  you  take  this  preparation  for  months,  for 
months,  the  cases  of  arthritis  require  it,  and  it  will  not  be 
toxic  at  all,  and  won’t  harm  any  organ,  and  that  it  is  better 
to  take  more  than  not  enough,  and  your  question  talks 
about  tw’o  or  three  wrecks. 

Mr.  Markel:  Mr.  Examiner,  I  don’t  know  whether  that 
statement  w*as  for  your  benefit  or  not  on  this  question.  The 
question  I  am  asking  is  two  or  three  wTeeks,  and  I  will  take 
it  up  to  a  year,  if  need  be. 

Trial  Examiner  Lipscomb:  Let  me  have  the  question. 

(The  reporter  read  the  question.) 

Trial  Examiner  Lipscomb :  Objection  overruled. 
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A.  The  probabilities  are  very  slim. 

1203  Q.  It  could  happen  theoretically?  A.  It  certainly 
could  happen. 

Q.  Might  have  happened  in  a  few  cases?  A.  Yes. 

Q.  Has  it  ever  occurred  in  your  experience?  A.  Not  in 
my  experience. 

Q.  The  work  that  you  have  done  with  Dr.  Shapiro,  the 
conclusions  drawn  therefrom,  you  consider  the  conclusions 
warranted  by  that  work  to  be  consistent  with  the  answers 
you  have  given?  A.  Yes. 

Q.  Doctor,  I  am  now  referring  to  the  record  in  this  pro¬ 
ceeding,  the  testimony  by  a  witness  and  it  is  on  page  420, 
Mr.  Examiner.  I  will  read  you  the  question  and  answer: 

“Question:  When  you  talk  about  a  hemorragic  condition, 
that  is  doctors’  language.  Do  you  mean  by  that  that  a 
person  might  bleed  to  death?  Answer:  He  might.  The 
bleeding  might  be  very  insignificant  or  it  might  be  quite 
substantial.”  Is  there  anything  that  you  have  done  while 
you  were  working  with  Dr.  Shapiro,  in  that  work,  any  results 
or  any  data  there  which  would  justify  that  conclusion  that 
death  would  occur  from  the  administration  of  salicylates? 
A.  Not  during  that  period  of  experience  when  I  was  work¬ 
ing  with  Dr.  Shapiro. 

1204  Q.  And  we  made  earlier  reference  to  a  booklet  by 
Dr.  Shapiro  on  this  general  subject.  Are  you  ac¬ 
quainted  with  that  book?  A.  Yes,  I  am. 

Q.  Have  you  read  it,  particularly  by  way  of  preparation 
for  your  appearance  at  this  hearing?  A.  I  am  familiar 
with  it  from  its  date  of  publication,  and  generally  in  antici¬ 
pation  of  the  hearing. 

Q.  Is  there  any  such  suggestion  in  that  book  that  death 
might  occur  from  the  administration  of  salicylates  under 
normal  uses  in  the  treatment  of  disease  or  conditions  which 
are  treated  with  salicylates?  A.  Not  under  normal  condi¬ 
tions  of  treatment. 

Mr.  Markel:  Mr.  Examiner,  I  now  refer  further  to  Dr. 
Shapiro’s  testimony  on  page  437 : 

Q.  I  read  from  the  answer  where  the  reference  is  to  an 
exhibit  here,  and  I  quote,  “I  think  in  the  paper  published 
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in  the  proceedings  of  the  Society  of  Experimental  Biology  in 
Medicine  we  showed  an  effect  from  as  little  as  2  grains  of 
salicylates  given  within  a  period  of  24  hours.’ ’ 

Will  you  please  refer  to  that  paper  and  see  just  exactly 
what  that  reference  is  to  and  what  the  facts  are? 

A.  Would  you  be  kind  enough  to  repeat  it? 

Q.  I  will  hand  you  the  record  and  I  want  to  make  sure 
what  the  reference  is  to.  See  if  you  can  find  it.  A.  I 
can’t  find  any  reference  to  this  dose  of  2  grains, 

1205  Q.  And  the  paper  that  you  are  looking  at  now, 
is  that  published  in  the  proceedings  of  the  Society 

of  Experimental  Biology  and  Medicine?  A.  Yes. 

Q.  Now,  perhaps  we  can  get  a  little  closer  by  reading  the 
more  complete  answer.  He  says:  There  are  some  people 
who  show  a  rather  pronounced  effect  upon  the  prothrombine 
with  a  relatively  small  dose  of  salicylates.”  And  then 
follows  the  next  question.  So  he  must  have  referred  to  the 
smallest  dose  that  you  used,  apparently.  What  was  the 
smallest  dose  you  used  in  the  experiment  referred  to? 
A.  Four  grains  a  day. 

Q.  That  is  the  lowest  dose  you  used?  A.  Yes. 

Q.  And  you  are  one  of  the  persons  wTio  performed  those 
tests?  A.  Yes. 

Q.  I  show  you  a  book  called  “Conroy’s  Arthritis,”  Re¬ 
spondent’s  Exhibit  4  for  identification.  Are  you  familiar 
with  that  book,  generally?  A.  Yes. 

Q.  And  it  is  considered  a  reputable  text?  A.  Standard 
text. 

Q.  On  page  621,  I  direct  your  attention  to  a  chapter 
entitled  “Salicylates,”  and  then  under  that  a  sub-topic, 
“Toxic  Reactions  of  Salicylates.”  Are  you  ac- 

1206  quainted  with  the  contents  of  that  sub-chapter?  A.  I 
would  have  to  read  it  first. 

Q.  Would  you  read  it  quietly  just  to  yourself  (document 
handed  to  witness)  ?  A.  Yes,  I  have  read  this. 

Q.  Is  that  in  accordance  with  your  personal  experience 
as  to  the  toxicity  of  salicylates?  A.  Yes,  sir. 

Mr.  Markel:  I  now  wish  to  offer  that  particular  chapter 
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in  evidence  as  a  reliable  scientific  literature  which  can  be 
discussed  by  the  eminent  and  well  qualified  witness  here 
present. 

Mr.  Callaway :  Objection. 

Cross-Examination 
By  Mr.  Callaway: 

1216  Q.  You  are  then  familiar  with  reports  in  literature 
of  aspirin  producing  gastric  hemorrhages?  A.  Yes, 

sir,  that  is  different. 

Q.  Now,  Doctor,  let’s  see.  Doctor,  aspirin  may  produce 

various  toxic  manifestations,  may  it  not?  A.  They  may. 

•  ••••••••• 

1217  Q.  In  other  words,  aspirin  does  produce  effects 
on  the  vascular  system?  A.  May  I  at  this  moment 

request  a  definition  of  toxic? 

Q.  What  is  your  definition  of  toxic?  A.  Toxic  means 
noxious,  poisonous,  toxious  and  poisonous. 

Q.  Would  not  erythemia  be  evidence  of  a  poisonous  effect 
on  the  vascular  system?  A.  Not  in  the  general  sense  of  the 
word. 

Q.  It  would  be  evidence  of  a  toxic  effect,  according  to 
your  definition,  is  that  right?  A.  No,  sir. 

Q.  Deleterious  effect?  A.  No,  sir. 

Q.  What  kind  of  effect?  A.  An  effect. 

Q.  Just  an  effect?  A.  (No  answer). 

Q.  Beneficial  effect?  A.  No,  an  effect.  It  may  have  no 
clinical  implications  whatsoever.  As  a  matter  of  fact, 
it  seldom  does. 

1218  Q.  One  of  the  toxic  effects  of  aspirin  is  tinnitus? 
A.  Buzzing  in  the  ears. 

Q.  Did  you  agree  with  that  statement  I  made  about 
tinnitus?  A.  Yes,  it  may  so  produce. 

Q.  That  is  a  manifestation  of  the  effect  of  aspirin  on 
what  body  system?  A.  The  central  nervous  system  and  the 
middle  ear. 

Q.  And  in  your  definition  of  a  toxic  effect?  A.  That  may 
be. 


Q.  Now,  aspirin,  one  of  the  toxic  manifestations  of  aspirin 
may  also  be  deafness,  may  it  not?  A.  Temporary  deafness. 

Q.  And  on  what  body  system  is  that  a  manifestation? 
On  what  body  system  would  the  aspirin  be  acting  upon  to 
produce  that  effect?  A.  The  middle  ear,  auricular  system. 
Q.  And  is  that  a  toxic  effect?  A.  Yes,  sir. 

Q.  Now,  one  of  the  manifestations  of  aspirin  may  be 
nausea?  A.  Not  toxic,  one  of  the  effects. 

Q.  Is  that  beneficial?  A.  It  is  not  beneficial. 

Q.  Is  it  a  deleterious  effect?  A.  Not  necessarily. 

1219  Q.  May  it  be?  A.  It  may. 

Q.  A  deleterious  effect  ?  A.  It  may  be  an  index  of 
a  deleterious  effect,  rather  than  a  deleterious  effect  in 
itself. 

Q.  It  being  deleterious  to  where  a  patient  had  nausea, 
would  you  hesitate  about  giving  him  too  much  aspirin? 
A.  Generally,  but  there  are  techniques  of  overcoming  that 
nausea. 

Q.  Wait  a  minute,  nausea  would  indicate  an  irritating 
effect  in  the  gastro-intestinal  tract?  A.  It  may  or  may  not. 
One  can  achieve  the  same  degree  of  nausea  by  intravenous 
administration. 

Q.  You  mean  that  is  the  central  nervous  system?  A.  Yes. 
Q.  WTiat  constitutes  the  central  nervous  system?  A.  The 
brain,  spinal  cord. 

Q.  Now,  Doctor,  nausea,  following  the  administration  of 
aspirin  may  be  the  result  of  gastric  irritation  along  the 
gastro-intestinal  tract?  A.  It  may  be. 

Q.  WTiat  effect  may  be  the  result  of  continued  irritation 
along  the  gastro-intestinal  tract?  A.  What  do  you  mean 
by  continued  irritation? 

Q.  Well,  you  just  said  that  nausea,  following  the  admin¬ 
istration  of  aspirin,  may  be  the  result  of  irritation 

1220  in  the  gastro-intestinal  tract?  A.  Yes,  sir. 

Q.  Now,  then,  I  asked  you  what  may  be  the  effect 
of  continued  irritation  in  the  gastro-intestinal  tract  ? 
A.  Vomiting. 
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Q.  Is  it  continued  beyond  the  stage  of  vomiting,  may  not 
continued  irritation  in  the  gastro-intestinal  tract  result  in 
peptic  ulcers?  A.  No,  sir. 

Q.  Now,  is  that  statement  based  on  your  own  experience 
or  on  literature?  A.  My  own  experience  and  information. 

Q.  What  does  continued  irritation  do  the  mucus  mem¬ 
brane  in  the  stomach?  A.  Causes  increased  bloodening  of 
the  mucosa  or  lining  of  the  intestines. 

Q.  May  it  cause  erosion?  A.  Erosion,  yes. 

Q.  Now,  what  is  erosion?  A.  Erosion  is  a  superficial 
break  here  and  there  in  the  lining  of  the  intestinal  tract. 

Q.  When  we  have  a  superficial  break,  isn’t  that  the  begin¬ 
ning  of  an  ulcer  or  may  it  not  be  the  beginning  of  an  ulcer  ? 

A.  It  may  be  the  beginning,  but  it  is  not  a  peptic 
1221  ulcer. 

Q.  It  may  be  the  beginning  of  a  peptic  ulcer  ?  A.  Of 

an  ulcer. 

Q.  Of  an  ulcer?  A.  Because  one  achieves  the  erosive 
effect  in  the  face  of  an  achlorhyria  which  develops  breaks, 
and  that  cannot  under  any  conceivable  stretch  of  the  imagi¬ 
nation  be  called  a  peptic  ulcer. 

Q.  We  won’t  quarrel  over  the  different  kinds  of  ulcers. 
A.  Erosion,  yes. 

Q.  Now,  then,  let’s  see  if  I  can  understand  you.  Admin¬ 
istration  of  aspirin  may  cause  nausea.  By  certain  tech¬ 
niques,  you  say  that  that  nausea  may  be  overcome?  A.  Yes, 
sir. 

Q.  And  the  administration  of  aspirin  continued?  A.  Yes, 
sir. 

Q.  But  nausea  is  evidence  or  may  be  evidence  of  irritation 
of  the  gastro-intestinal  tract?  A.  Yes. 

Q.  And  continued  irritation  in  the  gastro-intestinal  tract 
may  result  in  an  ulcer,  is  that  right,  Doctor?  A.  In  ulcera¬ 
tions,  superficial  ulcerations. 

Q.  Aren’t  ulcerations  the  forerunners  of  ulcers?  A.  No, 
sir,  they  are  not. 


Q.  May  they  not  be.  A.  I  dare  say  they  may. 

1222  Q.  What  is  an  ulcer,  Doctor?  A.  An  ulcer  is  a 
break  in  the  continuity  of  the  lining  of  the  intestinal 

tract  or  stomach  or  esophagus,  or  anywhere,  which  break 
in  that  continuity  of  lining  is  usually  of  duration  in  terms 
of  weeks  to  years,  which  has  a  capacity  of  regrowth  and 
healing  over  a  general  breakdown  in  the  lining  of  the 
stomach  and  the  duodenum,  and  in  the  face  of  the  presence 
of  hydrochloric  acid. 

Q.  Now,  then,  continued  irritation  in  the  gastro-intestinal 
tract  may  cause  a  break  in  the  mucus  membrane?  A.  Yes, 
it  may. 

Q.  And  a  break  in  the  mucus  membrane  may  result  in 
an  ulcer?  A.  In  an  ulceration. 

Q.  Now  let’s  see,  Doctor.  In  an  ulcer  in  the  gastro¬ 
intestinal  tract  you  do  have  a  break  in  the  mucus  membrane, 
do  you  not?  A.  Yes,  you  do. 

Q.  Now,  one  of  the  toxic  manifestations  of  aspirin  may 
be  albuminuria,  is  that  right?  A.  Yes. 

Q.  What  is  that?  A.  The  presence  of  protein  in  the 
urine. 

Q.  Upon  what  body  system  does  that  indicate  aspirin  is 
acting?  A.  The  kidneys. 

1223  Q.  Does  that  indication  break  down  the  ability  of 
the  kidneys  to  function?  A.  Well,  it  is  an  alteration 

of  the  function. 

Q.  Well,  now,  an  alteration  of  the  function  is  such  that  it 
would  be  a  departure  from  the  way  nature  intended  the 
kidneys  to  function?  A.  In  the  broad  sense  of  the  word,  I 
would  sav  ves. 

Q.  Would  that  effect  be  deleterious?  A.  Not  necessarily. 
Q.  You  mean  albumin  in  the  urine  is  a  desirable  thing? 
A.  I  never  said  that. 

Q.  What  do  you  mean  about  it,  then?  A.  The  presence 
of  albumin,  protein  in  the  urine  implies  an  alteration  of 
the  ability  of  the  kidneys  to  handle  certain  constituents  of 
the  blood  as  it  passes  through  the  kidneys.  It  may  be  a 
manifestation  of  a  basic  kidney  disease,  that  is  an  intrinsic 
kidney  disease.  It  may  be  a  manifestation  of  a  disease 


elsewhere,  such  as  fevers  would  cause  the  presence  of 
albumin  in  the  urine,  and  albuminuria  is  completely  transi¬ 
tory  and  has  no  long  lasting  effect  whatsoever,  or  it  may 
be  the  effect  of  the  discretion  of  the  substance,  which  by 
their  presence  irritate,  using  the  term  very  loosely,  the 
kidney  structure.  The  presence  of  protein  in  the  urine  or 
albuminuria  is  by  no  means  evidence  of  long  lasting 

1224  diseases  of  the  kidney.  It  may  be  it  may  not. 

Q.  It  is  certainly  not  a  desirable  effect!  A.  It  is 
an  effect. 

Q.  It  is  not  a  desirable  effect?  A.  I  would  not  say  it  is 
desirable.  Certainly,  no  one  wants  protein  in  the  urine. 

Q.  One  of  the  toxic  manifestations  of  aspirin  may  be 
hyperventilation,  may  it  not?  A.  Yes. 

Q.  What  system  of  the  body  does  that  indicate  the  aspirin 
is  acting  upon?  A.  Well,  the  aspirin,  under  those  circum¬ 
stances,  may  be  acting  in  spheres.  One  upon  the  central 
nervous  system  with  its  reflecting  effect  upon  the  pulmonic 
spheres,  so  that  the  respiration  becomes  deeper  and  more 
frequent,  or  it  may  be  acting  upon  what  is  called  the  acid 
balance  of  the  blood,  so  that  an  increased  amount  of  acid 
is  present  which  increases  the  amount  of  acid  reflected  in 
the  lung  in  terms  of  hyperventilation. 

Q.  Is  that  condition  desirable?  A.  No,  sir. 

Q.  Is  it  serious?  A.  It  may  be.  It  may  not  be. 

Q.  Another  of  the  toxic  manifestations  of  aspirin 

1225  is  marked  sweating?  A.  Yes. 

Q.  What  system  of  the  body  does  that  indicate  the 
aspirin  is  acting  upon?  A.  Acting  upon  the  sweat  gland 
system  of  the  body. 

Q.  Indirectly?  A.  Indirectly. 

Q.  On  what  would  it  act  to  cause  that  ?  A.  On  the  nervous 
system. 

Q.  Nervous  system?  A.  Of  the  neuraligia. 

Q.  Another  manifestation  of  the  toxic  effect  of  aspirin 
is  also  headache,  isn’t  it?  A.  That  may  be,  too. 

Q.  And  what  system  of  the  body  does  that  indicate  the 
aspirin  is  acting  upon?  A.  Again  the  nervous  system. 
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Q.  Another  toxic  manifestation  of  aspirin  may  be  vertigo, 
may  it  not ?  A.  Yes,  it  is. 

Q.  What  system  of  the  body  does  that  indicate  ?  A.  Again 
the  middle  ear  system  and  the  nervous  system. 

Q.  Is  that  a  serious  proposition?  A.  Not  necessarily. 

Q.  It  may  be,  may  it  not?  A.  Usually  if  the  drug  is 

1226  given,  precautions  are  taken  to  protect  the  patient 
and  the  chance  for  falling  is  very  slim. 

Q.  It  may  be  taken  without  supervision  and  vertigo  might 
result  in  a  serious  fall,  might  it  not?  A.  Yes,  it  might  and 
might  not. 

Q.  Another  one  of  the  toxic  manifestations  of  aspirin  is 
severe  drowsiness,  isn’t  it?  A.  That  may  be  present. 

Q.  What  system  of  the  body  does  that  affect.  A.  Again 
the  central  nervous  system. 

Q.  Another  of  the  toxic  manifestations  of  aspirin  may 
be  acetonuria?  A.  That  is  the  presence  of  acetone  in  the 
urine,  in  the  plexus,  acetone  in  the  blood  stream  which  is 
deposited  in  the  urine. 

Q.  Does  that  mean  acetonuria?  A.  Yes. 

Q.  That  may  be  a  serious  condition?  A.  That  may  or 
may  not  be  serious  condition. 

Q.  Another  toxic  manifestation  of  aspirin  is  hematuria? 
A.  Hematuria  is  the  presence  of  red  blood  cells  in  the 
urine. 

Q.  Now,  what  system  does  that  indicate  is  affected  in  the 
body?  A.  The  kidney  system. 

Q.  The  presence  of  red  blood  sells  in  the  urine, 

1227  that  would  reduce  the  number  of  red  blood  cells  in 
the  body?  A.  Nothing  significant.  You  must  remem¬ 
ber  that  when  we  speak  of  hematuria,  we  must  qualify  it 
by  saying  whether  it  is  gross  hematuria  or  microscopic 
hematuria,  one  needs  a  microsopic  examination  of  the 
blood  to  discover  the  red  blood  cells  in  the  urine.  It  is 
seldom  produced  by  aspirin,  and  gross  hematuria  is  some¬ 
thing  visible  to  the  naked  eye. 

Q.  Produced  by  aspirin?  A.  Yes,  the  presence  of  micro¬ 
scopic  hematuria. 
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Q.  Only  microscopic  hematuria?  A.  Well,  it  may  in 
isolated  cases  produce  gross  hematuria. 

Q.  And  gross  hematuria  would  be  a  dangerous  condi¬ 
tion?  A.  It  would  be  an  index  of  a  dangerous  condition. 

Q.  Now,  another  of  the  toxic  manifestations  of  aspirin 
is  confusion,  isn ’t  it  ?  A.  Yes. 

Q.  What  system  of  the  body?  A.  Again  the  central 
nervous  system. 

Q.  That  would  be  the  indication  of  rather  severe  toxicity  ? 
A.  Severe  is  purely  a  relative  term  of  toxicity. 

Q.  May  it  be  the  indication  of  a  greater  toxic  effect? 
A.  That  is  almost  impossible  to  answer. 

Q.  Well,  at  least,  it  is  not  a  desirable  situation,  is  it? 
A.  No,  it  is  not. 

Q.  Now,  another  of  the  toxic  manifestations  of 

1228  aspirin  is  also  excitement,  euphoria?  A.  The  state 
of  happiness  completely  out  of  proportion  to  the 

situation. 

Q.  What  system  is  that  an  indication  of?  A.  Again  the 
central  nervous  system. 

Q.  May  that  be  the  forerunner  of  a  dangerous  condition? 
A.  Not  necessarily. 

Q.  It  may  be  ?  A.  It  may  not. 

Q.  Another  one  of  the  toxic  manifestations  of  aspirin  is 
pulmonary  edema?  A.  That  is  usually  the  last  stage. 

Q.  What  do  you  mean  by  the  last  stage?  A.  Prior  to 
death,  regardless  of  what  the  causes,  acute  pulmonary 
edema  is  usually  the  manifestation  of  a  reflection  of  heart 
failure,  generally. 

Q.  If  one  of  the  toxic  manifestations  of  aspirin  is  pulmo¬ 
nary  edema,  and  pulmonary  edema  comes  just  before  death, 
doesn’t  it  follow  that  aspirin  may  cause  death?  A.  Aspirin 
certainly  may  cause  death.  So  might  anything  else,  for 
that  matter. 

Q.  Now,  another  one  of  the  toxic  manifestations  of  as¬ 
pirin  is  also  severe  dyspnea?  A.  Yes. 

Q.  And  what  system  does  that  indicate?  A.  Cen- 

1229  tral  nervous  system  as  well  as  the  blood  system. 

Q.  That  isn’t  a  desirable  condition,  is  it.  A.  No. 
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Q.  May  it  be  the  evidence  or  the  forerunner  of  a  serious 
condition?  A.  It  may. 

1236  Q.  Dr.  Redish,  you  were  asked  about  your  acquain¬ 
tance  with  Dr.  Gubner.  It  is  a  fact  that  Dr.  Gubner 

talked  to  you  about  coming  here  to  testify?  A.  Yes. 

Q.  Prior  to  the  time  you  were  spoken  to  here  recently 
about  testifying,  how  long  has  it  been  since  you  have  seen 
Dr.  Gubner? 

Mr.  Callaway:  I  object  to -  I  will  withdraw  the 

objection. 

A.  Approximately  two  or  three  years  ago,  I  can’t  recall 
exactly  when. 

Q.  Reference  was  made  to  reports  with  individual  cases 
in  the  literature  of  salicylate  toxicity.  What  significance  do 
you  attach  to  the  fact  that  isolated  cases  were  reported  in 

literature  of  that  kind?  A.  That  they  may  occur - 

Mr.  Callaway:  He  said  isolated  cases,  and  I  object  to 
that. 

Q.  I  will  ask  you  the  question  without  the  word  isolated. 
That  individual  cases  were  so  reported.  A.  That  it  can  and 
does  occur. 

Q.  Does  that  also  suggest  to  you  a  rarity - 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Bv  Mr.  Markel: 

1237  Q.  What  else  does  it  suggest?  A.  I  am  sorry? 

Q.  What  else  does  it  suggest  to  you?  A.  General 
unusual  occurrences.  We  would  not  have  the  need  for  either 
an  isolated  case  or  a  series  of  three  or  four  cases,  and  so 
forth. 

Q.  At  what  daily  dosage  levels  of  aspirin  do  some  of  the 
toxic  effects  you  have  discussed  with  Mr.  Callaway  here 
become  manifest?  A.  The  answer  would  have  to  be - 
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Q.  Generally,  I  should  also  have  said  generally?  A.  Gen¬ 
erally  the  answer  would  be  an  idiopathic  reaction  to  salicyl¬ 
ates,  whereby  an  individual  with  five  grains  might  have  a 
violent  reaction  while  others  whose  dosages  were  generally 
high  might  not  have  the  same  reaction.  Generally,  for  the 
average  run  of  cases  in  hospital  practices  or  outside  the 
dosage  might  be  high. 

Q.  What  do  you  mean  by  high  doses?  A.  There  again 
the  latitude  must  be  granted  me,  and  generally  speaking, 
doses  up  to  8,  9,  10  grains  have  been  given  for  periods  of 
time  without  any  ill  effects.  On  the  other  hand,  in  some 
individuals  in  doses  of  those  levels,  symptoms  and  signs 
appeared. 

Q.  The  symptoms  and  signs  which  you  infer  would  be  the 
exception? 

Mr.  Callaway:  Objection.  That  is  leading  him 
1238  right  on  down  the  road. 

Trial  Examiner  Lipscomb:  Objection  is  sustained, 
and  you  are  admonished  not  to  ask  leading  questions. 

By  Mr.  Markel: 

Q.  Would  you  expect  such  reactions  from  the  administra¬ 
tion  of  45,  60  to  90  grains  of  aspirin  daily?  A.  Generally 
not. 

Q.  I  may  have  asked  this  earlier,  but  it  bears  repeating 
if  I  have:  Have  you  ever  seen  any  serious  effects  of  any 
kind  from  the  taking  of  aspirin  yourself?  A.  Not  per¬ 
sonally. 

Q.  Any  of  the  effects  that  Mr.  Callaway  discussed  with 
you  as  he  went  down  the  line?  A.  Some  of  those  effects, 
tinnitus,  nausea,  I  have  seen  those. 

Q.  Some  of  those?  A.  Yes. 

Q.  Are  those  considered  to  be  serious  effects? 

Mr.  Callaway :  Wait  a  minute,  he  has  already  answered. 
He  told  me  what  he  thought  would  be  serious  effects  and 
what  he  wouldn’t. 

Mr.  Markel:  May  we  have  a  ruling? 
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Trial  Examiner  Lipscomb:  I  think  it  is  repetitious,  but 
if  you  wish  to  question,  insist  upon  an  answer  to  the  ques¬ 
tion  ;  you  may  answer,  Doctor. 

1239  Mr.  Marvel :  I  will  not  insist.  It  is  not  important, 
anyway. 

Bv  Mr.  Markel: 

V 

Q.  Now,  a  line  of  questions  about  the  irritations  which 
might  result  in  ulcerations  of  the  intestinal  tract,  of  the 
stomach  lining.  Would  vomiting  occur  before  the  irritation 
resulting  from  salicylates,  would  be  carried  to  that  extent, 
to  the  extent  of  ulcerations?  A.  Would  you  kindly  repeat 
that? 

Trial  Examiner  Lipscomb:  Read  it,  Mr.  Reporter. 

(The  reporter  read  the  question.) 

Mr.  Markel:  I  will  break  it  up  into  two  parts. 

Q.  Is  vomiting  one  of  the  evidences  of  the  inability  to 
tolerate  aspirin?  A.  That  may  be  one  of  the  symptoms. 

Q.  Is  vomiting  something  that  might  occur  before  irrita¬ 
tion  resulting  from  salicylates  would  be  carried  to  the  ex¬ 
tent  of  an  ulceration?  A.  That  is  an  impossible  question 
to  answer.  I  can’t  answer  that. 

Q.  Addressing  myself  to  the  line  of  questioning  about  the 
idiosyncracies  of  persons  and  the  condition  under  which 
some  persons  may  react,  are  those  conditions  of  the  indi¬ 
vidual,  or  one  that  occurs,  is  that  attributable  to  the  condi- 
of  the  individual?  Or  the  product?  A.  Or  the - 

1240  what  ? 

Q.  The  aspirin  in  this  case.  A.  That  will  be  the 
reaction  of  the  individual  to  the  preparation. 

Q.  Now,  again  addressing  myself  to  the  series  of  ques¬ 
tions  Mr.  Callaway  asked :  Is  it  true  that  that  might  happen 
in  the  case  of  most  any  drug?  A.  Most  any  protein  or 
chemical  p reparation  in  the  world. 

Q.  May  the  taking  of  an  ordinary  table  salt  be  harmful  in 
certain  individuals?  A.  In  certain  diseases  it  may  be  defi¬ 
nitely  harmful. 


481 


Q.  There  has  been  testimony  in  this  hearing  that  aspirin 
is  one  of  the  safest,  if  not  the  safest  analgesic?  A.  I  would 
say  so. 

Q.  When  used  in  doses  effective  in  the  treatment  of  con¬ 
ditions  of  arthritis  and  rheumatism - 

Mr.  Callaway:  Just  a  moment.  There  has  been  no  state¬ 
ment  of  this  doctor  as  to  his  experience  in  the  field  of 
arthritis  and  rheumatism. 

Mr.  Markel :  I  am  not  asking  about  that. 

Mr.  Callaway:  But - 

Trial  Examiner  Lipscomb :  State  your  full  question,  and 
Doctor,  do  not  answer. 

By  Mr.  Markel: 

Q.  When  salicylates  are  used  in  the  treatment  of 
1241  the  symptoms  of  arthritis  and  rheumatism,  including 
the  pains,  the  testimony  here  is  that  they  are  adminis¬ 
tered  sometimes  from  60  to  90  grains.  Would  your  answer 
as  to  the  result  of  salicylates  as  an  analgesic  obtain  under 
those  conditions? 

Trial  Examiner  Lipscomb:  Now,  you  wish  to  object  to 
that? 

Mr.  Callaway:  Yes,  sir,  for  the  reason  that  the  Doctor 
has  not  had  or  not  qualified  as  an  expert  in  the  treatment  of 
the  rheumatism  and  remedies  therefor. 

Trial  Examiner  Lipscomb:  Objection  overruled.  You 
may  answer  the  question  if  you  can. 

A.  May  I  have  the  question? 

(The  reporter  read  the  question.) 

A.  It  would. 

Q.  Referring  back  to  the  portion  of  the  statement  that  Mr. 
Callaway  pointed  out  to  you  in  Exhibit  13,  you  said  that 
was  put  in  over  your  objection.  Will  you  explain  the  basis 
for  your  objection  to  that  statement?  A.  The  paper,  as  I 
recall,  by  Sir  Arthur  Hearst,  referred  to  a  case  of  proven 
ulcer,  who  for  one  reason  or  another,  the  specific  reason 
does  not  occur  to  me,  why  the  drug  was  taken,  but  it  was  an 
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aspirin  salicylate.  With  the  taking  of  that  drug  there  was 
a  great  deal  of  bleeding.  The  bleeding  may  have  been  sec¬ 
ondary  to  the  ulcer,  which  is  unpredictable.  It  may 
1242  have  been  as  the  result  of  the  ulcer,  per  se,  rather  than 
the  effect  of  the  salicylate. 

•  ••»•••••• 

1246  Mr.  Markel :  Mr.  Examiner,  as  is  apparent  through 
these  representations,  a  great  deal  of  work  with 

relation  to  salicylates  has  been  done  in  England.  There 
are  a  number  of  men  available  to  us  in  London 

1247  to  testify  who  are  not  going  to  be  available  to  us  here. 
There  are  others  whom  we  may  be  able  to  bring.  We 

find  it  difficult  to  fit  their  schedules  into  any  schedule  that 
we  may  have  here,  and  under  the  circumstances,  both  from 
the  standpoint  of  economy  as  far  as  the  respondent  is  con¬ 
cerned,  as  well  as  from  the  standpoint  of  convenience,  and 
to  get  a  full  record,  I  now  ask  leave  to  take  the  testimony 
in  London,  England,  the  more  specific  date  to  be  fixed  by 
arrangement  if  the  application  is  granted. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  has  no 
authority  to  set  any  hearings  outside  of  the  geographical 
limits  of  the  United  States.  Accordingly,  your  request  for  a 
hearing  in  London,  England,  is  denied. 

Mr.  Markel:  May  I  inquire  whether  it  is  the  correct  pro¬ 
cedure  to  address  myself  to  the  Commission  on  this 
question? 

Trial  Examiner  Lipscomb :  You  may  address  yourself  to 
the  Commission  if  you  request  an  appeal  from  the  ruling 
of  the  Trial  Examiner,  and  you  may  request  a  hearing,  if 
you  wish.  In  the  meantime,  the  hearings  will  be  set  down 
in  this  country. 

Mr.  Callaway:  I  want  to  make  a  request  on  the  record 
that  the  respondent  sit  down  and  give  us  such  hearings  in 
this  country  as  will  conclude  his  testimony. 

Mr.  Markel:  That  is  perfectly  preposterous,  be- 

1248  cause  it  is  impossible  to  do  that.  Mr.  Callaway  knows 
it  would  be  impossible  for  me  to  do  that.  It  is  a 
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matter  of  preparing  from  one  hearing  to  the  next  because 
of  the  availablility  or  lack  of  availability  of  witnesses,  and 
it  is  not  as  simple  as  all  that  in  view  of  what  I  consider  the 
perfectly  preposterous  requests  raised  in  this  proceeding 
so  far. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  is  of  the 
opinion  that  the  hearings  on  the  part  of  the  respondent 
should  be  expedited  as  far  as  reasonably  possible,  and 
accordingly,  he  will  ask  the  attorney  for  the  respondent  to  be 
prepared  at  the  next  hearing  to  designate  all  further  hear¬ 
ings  in  this  proceeding  and  at  that  time  to  agree  on  the 
times  and  places  of  those  hearings. 
##••••«•#« 

1254  Dr.  Arman d  Janies  Quick 

was  thereupon  called  as  a  witness  for  the  respondent  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Markel : 

Q.  Give  your  full  name  to  the  reporter?  A.  Armand 
James  Quick. 

Q.  Where  do  you  reside,  Dr.  Quick?  A.  Milwau- 

1255  kee,  Wisconsin. 

Q.  What  is  your  profession?  A.  I  am  a  physician 
and  teacher  at  Marquette  University  School  of  Medicine. 

Q.  In  what  capacity  are  you  now?  What  appointments 
do  you  hold  at  Marquette  University?  A.  I  am  professor  of 
biochemistry  and  director  of  the  department. 

Q.  And  in  addition  to  that  you  hold  other  appointments? 
A.  Yes,  I  am  on  the  consulting  staff  of  various  hospitals, 
including  Columbia,  Milwaukee  Children’s  Hospital,  Mil¬ 
waukee  County  and  St.  Anthony. 

Q.  Now,  will  you  outline  briefly  what  duties  and  responsi¬ 
bilities  your  professorship  in  bio  chemistry  involves  at 
Marquette  University?  A.  First  of  all,  it  includes  teaching, 
supervision  of  the  course  given  to  the  medical  students,  then 
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the  conduct  of  graduate  work  and  doing  research,  which 
includes  clinical  research  on  patients. 

Q.  Does  it  also  include  clinical  research  on  patients  you 
visit  as  a  consultant?  A.  Yes. 

Q.  Will  you  kindly  outline  your  qualifications  by  giving 
us  your  training  and  experience  which  qualify  you  for  the 
position  which  you  now  hold,  beginning  with  the  end 

1256  of  your  college?  A.  Yes.  Well,  I  have  a  Bachelor 
of  Science  from  the  Universitv  of  Wisconsin,  a  PHD 

and  a  MD  from  Cornell,  New  York  City. 

Q.  Will  you  proceed,  then,  to  give  us,  in  chronological  se¬ 
quence,  your  experience  after  you  got  your  medical  degree? 
A.  After  I  got  my  medical  degree  I  interned  for  two  years 
at  Philadelphia  General  Hospital.  Then  I  returned  to  New 
York,  where  I  was  associated  with  the  Department  of  Re¬ 
search  Surgery  for  two  years.  Then  I  went  to  the  Fifth 
Avenue  Hospital,  where  I  worked  with  Dr.  Bancroft  in  the 
Department  of  Surgery  for  the  purpose  of  studying  throm¬ 
bosis  and,  incidentally,  also  hemorrhagic  diseases.  I  was 
there  until  the  fall  of  1934,  when  I  went  to  Milwaukee,  where 
I  went  into  private  practice  for  one  year,  and  then  joined 
the  faculty  of  Marquette  University  School  of  Medicine, 
starting  as  assistant  professor  in  pharmacology,  the  follow¬ 
ing  year  becoming  associate  professor.  I  occupied  that 
position  until  1944,  when  I  took  over  the  directorship  of  the 
Department  of  Biochemistry. 

Q.  Well,  now,  Dr.  Quick,  before  we  go  into  that  I  would 
like  to  ask  about  your  publications.  Have  you  contributed 
to  scientific  literature?  A.  Yes,  I  have. 

Q.  To  what  extent?  A.  A  little  over  one  hundred  seventy 
papers. 

1257  Q.  Can  you  give  us  a  rough  breakdown  as  to  the 
subject  matter  of  these  papers?  A.  The  first  forty 

were  in  the  field  of  detoxication.  The  metabolism  of  glueu- 
ronic  acid,  development  of  the  h’peuric  acid  test  for  liver 
function. 

Q.  Is  that  known  as  the  Quick  test?  A.  Yes. 
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Q.  Is  that  generally  known  today  among  the  profession 
as  the  Quick  test  and  still  being  used?  A.  Yes. 

Q.  And,  of  course,  the  Quick  test  is  in  your  honor,  as  the 
developer  of  the  method  ?  A.  Yes. 

Q.  About  how  many  are  the  remaining  papers  now?  A. 
About  one  hundred  thirty,  and  they  are  in  the  field  of 
coagulation  of  the  blood,  hemostasis,  hemorrhagic  diseases 
and  thrombosis. 

Q.  Did  those  papers  include  the  reports  on  a  method  de¬ 
veloped  by  yourself,  and  another  method?  A.  Yes,  they 
include  the  development  of  the  quantitative  determination 
of  prothrombin  which  is  generally  referred  to  as  the  one 
stage  method. 

Q.  Is  it  also  known  in  medical  circles  as  the  Quick  method  ? 
A.  Yes,  or  more  often,  especially  in  the  form  of  literature, 
as  Quick’s  Time,  or  Time  of  Quick.  In  the  Spanish, 
1258  Tiempo  de  Quick. 

Q.  That  suggests  places  of  publication.  Where  have 
these  one  hundred  thirty  articles  appeared  in  medical  litera¬ 
ture  ?  What  type  of  publications  ?  A.  Most  of  the  scientific 
papers,  that  is,  non-clinical,  appeared  in  the  American  Jour¬ 
nal  of  Physiology.  A  number  of  the  clinical  papers  ap¬ 
peared  in  the  American  Journal  of  Medical  Science.  Others 
have  appeared  in  the  Journal  of  Laboratory  and  Clinical 
Medicine,  Blood,  The  Proceedings  of  Experiment  of  Physi¬ 
ology  in  Medicine,  the  Journal  of  the  American  Medical 
Association,  Lancet. 

Q.  What  is  Lancet?  A.  A  British  medical  journal. 

Q.  Would  it  be  correct  to  characterize  it  as  one  of  the 
leading  British  medical  journals?  A.  Yes,  I  would  say  so. 
It  is  one  of  the  oldest  medical  journals.  Journal  of  Bio¬ 
logical  Chemistry,  Lesang,  a  French  journal. 

Q.  What  is  its  status  in  French  medical  literature?  A. 
Probably  one  of  the  leading  journals.  Those  are  the  main 
journals.  There  are  a  few  scattered  ones.  Practitioner, 
that  is  a  London  journal.  I  published  one  paper  in  it 
recently. 
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Q.  And  these  are  all  papers  having  to  do  with  prothrom¬ 
bin  studies  and  blood  studies?  A.  Blood  studies. 

1259  Q.  Doctor,  have  you  had  any  books  published?  A. 
Yes,  I  published  one  in  1941,  The  Hemorrhagic  Dis¬ 
eases  and  the  Physiology  of  Hemastasis,  0.  C.  Thomas, 
Springfield,  and  in  1951,  The  Physiology  and  Pathology  of 
Hemastasis,  Leafeibege  in  Philadelphia,  then  I  have  written 
articles  on  Vitamin  K  for  Tice  Practice  of  Medicine. 

Q.  What  is  that,  generally?  Will  you  describe  that?  A. 
Tice  is  a  system  of  medicine,  a  loose  leaf  publication  which 
is  kept  up  to  date  by  the  replacement  of  loose  leaves. 

Q.  And  it  is  used  by  specialists  in  the  field  as  a  reference 
book  to  guide  them  in  their  work?  A.  It  is  intended  for 
general  practitioners  mostly. 

Q.  Now,  one  other  point  bearing  on  your  qualification. 
You  expect  to  leave  soon  for  South  America,  that  is  one 
reason  why  you  are  here  this  morning?  A.  That  is  right. 

Q.  Will  you  explain  the  occasion  for  that  trip?  A.  Well, 
at  the  invitation  of  the  Biological  Society  of  San  Diego — I 
am  not  absolutely  sure  of  the  exact  details. 

Q.  Just  generally?  A.  Of  Buenos  Aires,  and  the  Medical 
School  of  Montivideo,  and  the  Medical  School  of  San  Pablo, 
I  have  been  invited  to  give  a  series  of  lectures  with  full 
clinical  and  laboratory  demonstrations. 

1260  Q.  In  what  field?  A.  In  the  field  of  hemorrhagic 
diseases. 

Q.  Are  you  personally  acquainted  with  these  people  or 
do  they  know  you  by  reputation  ?  A.  Several  of  the  men  I 
know.  One  of  the  men  worked  in  my  laboratory  for  about 
a  half  year,  Dr.  Rene  Ravel,  and  others  I  know  by  corre¬ 
spondence. 

Q.  Your  acquaintance  with  them  is  by  professional  asso¬ 
ciation  and  through  literature?  A.  Yes. 

Q.  Now,  have  you  ever  had  occasion  to  write  review 
articles  reviewing  the  literature  in  the  field  of  hemorrhagic 
disease,  particularly  on  prothrombinemia?  A.  Yes,  I  have 
written  a  review  for  Blood,  for  Annual  Reviews  of  Phvsi- 
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ology,  1950,  and  an  article  on  anti  coagulations  for  Physio¬ 
logical  Reviews,  1944.  I  don ’t  know  whether  you  want  the 
exact  titles  or  not,  of  those  papers. 

Q.  You  might  give  the  exact  titles  to  the  reporter.  A. 
The  first  article  is  entitled  Blood,  the  second  article  The 
Coagulation  of  Blood  and  Hemostasis,  and  the  third  article 
The  Anti  Coagulations  Effective  in  vivo,  with  special  refer¬ 
ence  to  heparin  dicumarol. 

Q.  Well,  now,  doctor,  your  appearance  here,  of  course, 
is  at  my  own  request!  A.  Yes. 

Q.  I  am  the  only  person  that  you  have  ever  talked 

1261  to  in  connection  with  your  appearance  here!  A.  Yes. 

Q.  I  asked  you  to  come  here  to  discuss  the  question 
of  the  effects  of  salicylates  on  prothrombin?  A.  Yes. 

Q.  The  question  has  been  asked  several  times,  but  we  will 
ask  it  of  you:  What  is  prothrombin!  A.  Prothrombin  can 
be  defined  as  the  mother  substance  of  thrombin,  the  latter 
being  the  agent  which  causes  the  clotting  of  the  blood,  or, 
more  precisely,  the  conversion  of  fibrinogen  to  fibrin.  A 
prothrombin  has  apparently  a  protein  content  about  four 
percent  carbohydrate.  It  is  synthesized  in  the  liver  and  for 
its  synthesis  it  requires  Vitamin  K.  I  think  that  defines 
prothrombin  fairly  concisely. 

Q.  Well,  will  you  also  tell  us  what  prothrombin  concen¬ 
tration  is!  A.  Yes.  The  isolation  of  pure  prothrombin  is 
difficult  and  therefore  it  is  much  more  convenient  to  express 
the  concentration  of  prothrombin  in  terms  of  prothrombin 
activity.  There  are  two  general  methods.  One  is  the  one 
stage  method  which  I  developed. 

Q.  That  is  the  Quick  test!  A.  That  is  the  Quick  test, 
and  the  other  the  two  stage  method,  which  is  more  compli¬ 
cated,  which  actually  also  expresses  prothrombin  inactivity. 
According  to  the  one  stage  method,  the  prothrombin 

1262  in  human  blood  is  remarkably  constant.  When  de¬ 
termined  by  the  one  stage  method  it  is  found  that  the 

clotting  time,  which  is  called  the  prothrombin  time,  is  twelve 
seconds,  and  that  I  have  used  as  a  hundred  percent.  It 
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happens  that  in  lower  animals  the  concentration  of  the 
prothrombin  in  terms  of  activity  is  higher  and  therefore  in 
translating  animal  results  into  human  results  that  has  to  be 
kept  in  mind. 

Q.  You  used  the  term  prothrombin  time  and  I  think  de¬ 
fined  it,  but  in  order  that  that  term  will  stand  defined  sepa¬ 
rate  and  distinct,  will  you  also  define  prothrombin  time? 
A.  Prothrombin  time  may  be  defined  as  the  clotting  time  of 
oxylated  plasma  to  which  a  standard  thromboplastin  prep¬ 
aration  and  a  fixed  amount  of  calcium  chloride  is  added. 

Q.  Well,  just  so  a  lay  reader  of  this  record  will  be  sure 
what  we  are  talking  about,  is  it  correct,  then,  to  say  that 
the  relation  between  these  terms  is  that  as  the  prothrombin 
determination  goes  up,  the  prothrombin  time  goes  down,  and 
vice  versa?  A.  Yes,  sir. 

Q.  And  as  we  use  these  terms,  if  we  have  occasion  to  use 
one  or  the  other,  that  is  the  sense  of  those  two?  A.  That  is 
correct. 

Q.  Now,  will  you  discuss  with  us  the  bleeding? 
A.  Yes. 

1263  Q.  What  kind  of  bleeding  would  be  involved  in  our 
discussions?  A.  There  first  of  all  should  be  men¬ 
tioned  that  there  are  two  kinds  or  types  of  bleeding.  One 
is  bleeding  by  hrexis,  which  means  an  injury  to  a  blood  ves¬ 
sel,  causing  an  opening  therein.  The  other  is  bleeding  by 
diapedisis,  which  means  blood  seeping  through  the  capillary 
wall.  The  bleeding  by  hrexis  is  controlled  by  the  so-called 
coagulation  mechanism,  that  is,  when  there  is  an  injury  and 
blood  escapes,  the  body  has  means  to  control  that  bleeding 
and  whenever  there  is  a  disturbance  of  the  coagulation 
mechanism  sufficiently  great,  then  uncontrolled  bleeding  fol¬ 
lowing  injury  occurs.  That  type  of  bleeding  must  be  dis¬ 
tinguished  from  the  capillary  type  in  which  there  need  not 
be  a  disturbance  in  the  coagulation  mechanism  but  the  path¬ 
ology  resides  in  the  vessel  itself.  The  actual  factors  in¬ 
volved  are  still  very  poorly  understood. 

Q.  Doctor,  will  you  define  the  term  for  us,  the  term  “criti¬ 
cal  level,”  as  related  to  a  disturbance  of  the  prothrombin 
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mechanism?  A.  Yes,  I  might  define  the  critical  level  in 
general. 

Q.  In  general,  yes.  A.  As  in  many  other  systems  of  the 
body  there  is  a  margin  of  safety  which  means  that  the  body 
has  a  supply  greater  than  is  absolutely  needed  for  minimum 
physiological  needs.  Specifically  in  regard  to  pro- 

1264  thrombin  there  is  apparently  a  great  excess  of  pro¬ 
thrombin  and  that  we  can  afford  to  lose  or  have  the 

prothrombin  reduced  to  about,  roughly,  twenty  percent  of 
normal  before  a  frank  bleeding  tendency  is  manifested. 

Q.  And  when  that  point  is  reached,  in  terms  of  the  pro¬ 
fession,  the  critical  level  is  reached?  A.  Reached. 

Q.  Now,  have  you  had  occasion,  or  do  you  know  what  that 
critical  level  is  in  normal  humans  ?  A.  I  have  good  evidence 
to  conclude  what  the  level  is,  approximately.  We  first  did 
work  on  animals,  the  experiment - 

Mr.  Callaway :  Now,  just  a  minute.  I  object  to  any  testi¬ 
mony  about  experiments  unless  he  has  the  notes  of  the 
experiments  with  him  for  our  benefit. 

Mr.  Markel:  Mr.  Examiner,  you  have  heretofore  ruled 
that  a  person  is  better  than  a  notebook,  and  the  doctor  has 
published  the  experiment  to  which  he  testified.  We  could 
put  the  article  in  evidence  because  I  understand  it  contains 
all  the  basic  data. 

Trial  Examiner  Lipscomb:  Doctor,  did  you  perform  all 
the  experiments  yourself,  or  were  you  assisted? 

The  Witness:  Some  of  these  I  performed  myself  and 
in  some  I  was  assisted  by  my  associates. 

Trial  Examiner  Lipscomb :  And  you  depended  upon  vour 
associates  for  certain  steps  in  the  experimental  process? 

The  Witness:  To  a  certain  extent,  but  most  of 

1265  these  experiments  I  did  myself,  so  that  I  know  that 
the  results  were  correct,  that  is,  I  checked,  and  in 

some  cases  I  did  the  preliminary  experiments  and  merely 
turned  over  to  my  associates  the  completion  of  the  experi¬ 
ment. 

Mr.  Callaway :  Might  I  ask  him  a  question  there  ? 
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Trial  Examiner  Lipscomb:  Yes. 

Mr.  Callaway:  Doctor,  how  long  ago  has  it  been  since 
these  particular  experiments  about  which  you  are  beginning 
to  talk,  were  made  ? 

The  Witness :  The  article  in  which  these  experiments  are 
recorded  was  1948,  but  the  basis  of  this  study  was  way 
back  in  1936,  when  I  did  the  first  experiments,  of  which  this 
is  merely  a  refinement  and  doing  it  with  greater  quantative 
accuracy. 

Mr.  Callaway:  Then  some  of  the  experimental  work  about 
which  you  are  beginning  to  talk  was  performed  in  1936,  is 
that  correct? 

The  Witness :  Yes. 

Mr.  Callaway:  You  have  performed  numerous  experi¬ 
ments,  I  take  it,  since  1936,  have  you  not? 

The  Witness:  Yes.  This  was  merely  doing  it  in  a  refined 
form  so  that  it  would  be  condensed  for  publication. 

Mr.  Callaway:  Now,  you  surely  are  not  able  to  have  kept 
the  details  in  your  mind,  all  the  minute  details  of  the  experi¬ 
ments  performed  in  1936,  have  you? 

1266  The  Witness:  Well,  the  details  are  so  simple  that 

I  have  those  verv  well  in  mv  mind. 

*  •/ 

Mr.  Callaway:  In  other  words,  if  you  had  the  notes  of 
these  experiments  which  you  performed  in  1936,  the  original 
notes,  in  front  of  you,  they  wouldn’t  refresh  your  memory 
in  the  least,  is  that  correct? 

Mr.  Markel:  Mr.  Examiner,  I  suggest  that  counsel  ask 
the  witness  specific  facts  and  let ’s  see  whether  he  can  recol¬ 
lect  them.  Ask  him  questions.  He  is  speculating.  He  is 
fishing. 

Mr.  Callaway:  He  hasn’t  testified  about  experiments. 

Mr.  Markel:  What  fact  does  he  want  to  test  the  witness’ 
recollection  on?  Ask  him  the  question. 

Trial  Examiner  Lipscomb:  Doctor,  can  you  testify  as  to 
this  1936  experiment  precisely,  without  the  aid  or  assistance 
of  your  experimental  notes? 

The  Witness:  Yes,  except  for  absolute  figures.  If  I  may 
briefly  state  what  the  experiment  is,  then  you  can  probably 
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ask.  The  experiment  consisted  in  reducing  the  prothrombin 
time  of  rabbits  by  use  of  dicumarol.  It  was  found  that - 

Mr.  Market:  No,  no,  let’s  not  go  into  the  details  of  what 
was  found  at  this  time.  You  have  told  us  the  nature  of  the 
experiment. 

The  Witness:  The  nature  of  the  experiment  is  a  heart 
puncture  was  done  every  day  and  the  prothrombin 
1267  was  recorded,  in  order  to  correlate  when  the  animal 
would  die  from  bleeding  due  to  the  heart  puncture. 
That  is  essentially  the  experiment. 

Mr.  Callaway:  Now  what  paper  was  this  published  in, 
that  you  are  discoursing  on? 

Mr.  Markel:  If  I  may,  I  think  I  will  proceed  to  qualify 
this  paper  as  an  exhibit  and  put  it  in  evidence,  then  we  will 
have  the  figures  in  evidence.  Then  we  can  question  its 
admissibility. 

Mr.  Callaway:  Let’s  just  wait  a  minute. 

Mr.  Markel:  That  is  what  I  would  like  to  do. 

Mr.  Callaway:  If  we  have  the  witness  here,  and  the  sole 
basis  of  the  witness  being  allowed  to  talk  about  the  experi¬ 
ment  is  that  he  has  all  the  knowledge  of  it  in  his  mind, 
that  is  the  sole  basis  of  his  being  allowed  to  testify  without 
the  original  notes — now,  if  he  has  all  of  the  details  of  the 
experiment  in  his  mind  and  can  tell  it  from  the  witness  stand, 
nothing  can  be  added  by  putting  into  the  record  the  paper 
which  he  has  -written  up  as  a  result  of  the  experiment. 

Mr.  Markel :  Mr.  Examiner,  we  have  here  in  this  witness 
the  recognized  head  and  shoulders  above  everyone  else  ex¬ 
pert  in  this  field.  I  have  here  a  paper  that  he  has  published. 
In  my  hand  is  a  paper  that  he  has  published  for  the  infor¬ 
mation  of  the  profession.  His  methods  are  followed  by  the 
profession,  as  he  has  testified,  and  he  publishes  certain 
data  here  to  inform  the  profession,  and  in  order  to 
126S  have  no  misunderstanding  about  this  data  getting 
into  the  record,  since  I  have  the  author  here  himself 
and  heretofore  my  offers  were  excluded  because  he  wasn’t 
here,  I  would  like  to  have  this  paper  marked  for  identifica- 
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tion  and  then  offer  it  in  evidence,  and  I  will  ask  the  qualify¬ 
ing  questions  after  I  have  had  it  identified  and  lay  the 
foundation. 

Trial  Examiner  Lipscomb:  Let  the  intended  instrument 
be  marked  for  identification  as  Respondent’s  Exhibit  No.  14. 

(The  paper  referred  to  was  marked  Respondent’s  Exhibit 
No.  14  for  identification.) 

By  Mr.  Markel: 

Q.  Now,  Mr.  Quick,  Respondent’s  Exhibit  14 - 

Mr.  Callaway :  Now,  that  is  not  in  evidence.  It  is  marked 
for  identification. 

Trial  Examiner  Lipscomb:  Marked  for  identification. 

Mr.  Markel :  Mr.  Examiner,  I  would  like  to  have  counsel 
admonished  to  cease  his  constant  interruption.  I  know  the 
rules  of  evidence  applicable  in  these  proceedings,  and  appre¬ 
ciate  the  coaching  in  order  to  get  into  the  medical  aspects 
of  it,  but  not  when  we  get  into  legal  procedures. 

Trial  Examiner  Lipscomb :  I  don’t  think  counsel  intended 
to  interrupt. 

Mr.  Callaway:  I  just  thought,  frankly,  that  he  was  under 
the  impression  it  was  in  evidence.  I  wasn ’t  meaning 
1269  to  coach  him  at  all. 

By  Mr.  Markel : 

Q.  I  show  you  Respondent’s  Exhibit  14  for  identification 
and  ask  you  what  the  subject  matter  of  that  publication  is? 
A.  The  subject  matter  is  the  study  of  the  coagulation  time 
as  applied,  The  Value  and  Limitation  of  the  Coagulation 
Time  in  the  Study  of  Hemorrhagic  Diseases. 

Q.  On  what  is  the  data  and  the  information  contained 
herein  based?  A.  The  purpose  is  to  show  the  limitation  as 
well  as  the  value  of  the  coagulation  time  and  in  it  also  the 
value  of  the  prothrombin  time  is  included  to  show  that  it  is 
more  valuable  than  the  coagulation. 

Q.  And  does  the  exhibit  include  data  which  serves  to  indi¬ 
cate  the  critical  level  of  the  experimental  animals  used  when 
the  critical  level  was  reached?  A.  Yes,  very  definitely. 
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Q.  And  the  data  included  in  this  paper  does  have  a  fixed 
bearing  in  an  ultimate  determination  or  consideration  of 
the  critical  level  in  humans?  A.  That  is  right. 

Q.  And  where  was  the  paper  published?  A.  It  was  pub¬ 
lished  in  Blood. 

Q.  Is  that  the  name  of  a  magazine?  A.  Yes. 

1270  Q.  And  will  you  tell  us  something  about  that 
magazine?  A.  Blood  is  one  of  the  leading  magazines, 

devoted  to  the  publication  of  articles  concerning  blood. 

Q.  If  you  know,  what  is  the  circulation?  Among  what 
type  of  professional  people  is  it  circulated,  if  you  know? 
A.  Yes,  it  is  the  standard  journal  for  hematologists,  and  of 
course  it  is  in  every  library  and  is  read  also  by  internists, 
surgeons  and  other  members  of  the  medical  profession. 

Q.  In  your  opinion,  anyone  having  an  interest  in  pro¬ 
thrombin  time  and  the  critical  levels  of  prothrombin  time 
would  have  ready  access  to  the  journal?  A.  Yes. 

Q.  And  you  published  it  as  specific  scientific  data  dealing 
with  this  question  of  determination  of  critical  levels,  pro¬ 
thrombin  time?  A.  Yes. 

Mr.  Markel :  Mr.  Examiner,  I  offer  the  article  in  evidence. 
Mr.  Callaway:  Objection.  The  man  is  in  front  of  us  and 
can  testify  as  to  everything  that  is  in  there.  If  he  can’t 
testify  as  to  everything  that  is  in  there,  then  we  are  cer¬ 
tainly  entitled  to  the  notes  of  the  original  experiment.  If  he 
can’t  testify  to  it,  there  is  nothing  added  by  our  putting  the 
article  in  evidence. 

Trial  Examiner  Lipscomb:  I  think  it  would  be 

1271  much  better  if  you  ask  the  witness  questions  which 
you  regard  as  pertinent  and  relevant  to  your  case 

rather  than  seek  to  place  in  evidence  a  long,  scientific  dis¬ 
cussion  which  must  contain  a  good  deal  of  material  which 
is  not  relevant.  I  would  think  so. 

Mr.  Markel:  Mr.  Examiner,  there  has  been,  if  I  may  be 
permitted  to  use  the  characterization,  a  terrible  lot  of  loose 
talk  in  this  proceeding  so  far  on  this  general  question  of 
prothrombinea  and  its  effect  on  blood,  and  if  there  should 
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be  further  enlightenment  in  addition  to  the  specific  point  I 
now  make  on  this  subject  I  think  it  would  be  a  real  contribu¬ 
tion  to  this  record.  I  may  ask  the  doctor  whether  there  is 
anything  there  that  does  not  have  a  definite  bearing.  If  I 
may,  I  will  ask  the  question. 

Trial  Examiner  Lipscomb:  You  may. 

Bv  Mr.  Markel : 

V 

Q.  Is  there  anything  in  this  article  that  does  not  have  a 
bearing  on  the  prothrombin  time  in  the  determination  of  the 
critical  level?  A.  There  is  much  more  in  the  article  than 
discussion  of  the  critical  level. 

Q.  What  does  the  said  matter  relate  to?  A.  On  the 
coagulation. 

Q.  Coagulation  time?  A.  Coagulation  time. 

1272  Q.  Is  there  anything  in  the  article  that  does  not 
have  a  bearing  on  the  prothrombin  and  coagulation 
time  of  blood  and  the - I  will  stop  right  there.  A.  Actu¬ 

ally  the  theme  of  the  article  is  the  coagulation  time  and  the 
prothrombin  time  is  compared  with  the  coagulation  time, 
but  there  is  a  good  deal  of  space  devoted  to  the  coagulation 
time  to  show  that  it  is  not  as  reliable  as  the  prothrombin 
time.  And  then  there  is  specifically  the  data  to  correlate 
actual  bleeding  with  the  prothrombin  time. 

Q.  Well,  the  data  to  which  you  refer,  then,  simply  is - 

it  is  a  comparative  study  to  establish  the  reliability - 

A.  Of  the  prothrombin  time. 

Q.  - of  the  prothrombin  time,  and,  more  specifically, 

the  reliability  of  the  Quick  test  time? 

Mr.  Callaway :  Of  course  that  is  leading  him  on  down  the 
road,  Your  Honor,  and  I  would  like  to  object  at  this  time  to 
it  and  to  any  further  leading  questions. 

Trial  Examiner  Lipscomb:  Very  leading. 

Mr.  Markel :  That  was  leading  but  innocent,  if  I  may  sub¬ 
mit.  You  see,  Mr.  Examiner,  it  has  a  very  direct  bearing 
on  the  very  thing  that  has  been  discussed.  We  are  going  to 
get  a  little  later  into  testimony  given  in  this  hearing  in 
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which  the  reliability  of  the  method  that  we  are  here  dis¬ 
cussing — 

Mr.  Callaway:  If  Your  Honor  please,  with  the  man 

1273  present  who  vrrote  that  paper,  if  there  is  anything  in 
that  paper  w’hich  the  man  can’t  testify  to  today,  it 

certainly  isn’t  entitled  to  go  into  evidence. 

Mr.  Markel:  Well,  now,  I  have  a  paper  very  closely  re¬ 
lated  to  that,  of  a  man  who  is  not  present.  Maybe  we  could 
put  that  in.  Will  you  agree  to  that?  I  would  like  to  have 
an  answer  to  that  question,  Mr.  Callawray? 

Mr.  Callaway:  You  know  the  rules  of  evidence.  I  think 
you  said  that  a  few  minutes  ago,  didn’t  you? 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Mr.  Callaway,  you  can  repeat  yourself  if  you  wish. 

Mr.  Callaway:  In  addition  to  the  other  objections  which 
I  made  to  this  paper  by  Dr.  Quick  being  received  in  evi¬ 
dence,  I  desire  to  make  another  objection,  and  that  is,  in 
this  paper,  as  in  most  scientific  papers,  a  review  of  the 
w’ork  and  the  conclusions  reached  by  other  investigators 
is  recited,  therefore  if  this  paper  goes  into  evidence,  the 
work  and  the  conclusions  reached  by  other  investigators  are 
thereby  admitted  into  evidence  without  us  having  oppor¬ 
tunity  to  cross-examine  those  other  investigators.  Such  a 
review  of  the  literature  in  this  paper  is  so  tied  up  with  the 
conclusions  and  the  work  of  this  witness  that  it  cannot  be 
separated  to  where  this  paper  could  be  placed  in  evi- 

1274  dence  without  bringing  into  the  record  a  review  of 
the  vrork  of  the  other  investigators. 

Mr.  Markel:  Well,  Mr.  Examiner,  I  will  say,  subject  to 
contradiction,  we  have  got  the  top  authority  in  the  field 
on  the  witness  stand.  Scientific  papers,  the  very  essence  of 
scientific  papers  of  this  character,  is  an  evalution  of  his 
own  work  in  the  light  of  w’hat  others  have  said  and  done. 
He  still  comes  to  a  conclusion  by  giving  credit  and  empha¬ 
sizing  possibly  the  work  of  others.  This  is  a  scientific  arti- 
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cle  having  a  direct  bearing  on  an  issue  that  is  the  most 
sharply  contested  issue  in  this  hearing,  that  has  been  raised 
by  the  Government  through  witnesses  who  have — Dr.  Sha¬ 
piro  put  some  of  his  papers  in,  Dr.  Shapiro’s  are  in  evi¬ 
dence — -whose  papers  are  in  evidence - 

Mr.  Callaway:  I  don’t  think  so,  unless  you  put  it  in. 

Mr.  Markel:  I  put  it  in? 

Mr.  Callaway:  If  you  put  it  in,  that  is  a  different  propo¬ 
sition. 

Mr.  Markel:  It  is  a  highly  scientific  paper  by  a  highly 
qualified  man  who  is  an  author,  which  has  a  bearing  on  the 
basic  issue,  on  one  of  the  most  controversial  issues  before 
us,  and  I  think  it  should  be  admitted  in  its  entirety.  Coun¬ 
sel  can  cross-examine  the  doctor  on  any  phases  of  it  that 
they  like. 

Trial  Examiner  Lipscomb :  The  objection  of  attor- 
1275  neys  supporting  the  complaint  is  sustained.  Counsel 
for  the  respondent  is  fortunate  in  having  a  witness 
present  who  can  testify  of  his  own  knowledge,  and  I  think 
that  will  be  the  most  satisfactory  method  of  placing  in  the 
record  his  storehouse  of  knowledge  on  this  subject. 

Mr.  Markel:  I  except  to  the  court’s  ruling. 

By  Mr.  Markel : 

Q.  Well,  now,  Dr.  Quick,  going  back  to  the  work  that  you 
described,  which  is  the  subject  of  this  paper  which  is  now 
not  in  evidence,  and  referring  to  it,  among  other  things,  you 
did  undertake  to  determine  the  critical  level  in  rabbits? 
A.  I  did. 

Q.  I  don’t  recall  the  details  of  your  description  when 
counsel  for  the  Commission  asked  you.  Did  you  fully  de¬ 
scribe  the  experiment  to  him,  the  procedure  followed,  or 
would  you  want  to  add  anything  to  that  procedure  that  you 
described?  A.  With  your  permission,  I  would  like  to. 

Q.  Well,  you  proceed  until  you  stop. 

Mr.  Callaway:  Now,  may  I  ask  a  question  there?  You 
are  only  going  to  describe  the  procedure  and  not  the  results 
at  this  time,  is  that  correct? 


497 


Mr.  Markel:  I  am  just  asking  for  a  description  of  the 
procedure,  yes. 

The  Witness:  In  this  particular  experiment,  six  rabbits 
were  used.  Each  of  these  rabbits  was  given  the 

1276  same  amount  of  dicumerol,  and  daily - 

Mr.  Callaway:  Now,  wait  just  a  minute.  If  Your 
Honor  please,  that  is  the  details  of  the  experiment  rather 
than  the  procedure  followed,  and  I  have  an  objection  in 
which  I  don’t  believe  has  been  ruled  on  as  to  the  details  of 
this  experiment  going  into  the  record  without  us  being 
furnished  the  original  notes. 

Trial  Examiner  Lipscomb:  If  the  witness  states  that  he 
relies  upon  other  details,  I  will  sustain  your  objection. 

Mr.  Callaway:  Well  I  think  he  stated  that  previously. 

Mr.  Markel:  May  I  be  heard  on  this?  We  are  talking 
about  the  procedure,  and  for  the  life  of  me  I  can’t  under¬ 
stand  how  he  can  discuss  procedure  without  telling  what 
kind  of  drug  was  used.  What  good  is  it  if  we  did  something 
and  determined  something — that  is  the  very  core  of  the 
entire  procedure,  is  what  you  used  and  then  what  you  did 
with  it.  Now  then,  the  results  obtained,  that  is  the  next 
question,  we  will  debate  that.  I  think  the  procedure  fol¬ 
lowed,  that  is,  and  the  instruments  and  the  medication  used 
is  all  a  part  of  the  procedure  that  is  essential  to  an  under¬ 
standing  of  what  was  done  and  how  it  was  done.  Now,  then, 
what  the  data  was - 

Mr.  Callaway :  In  other  words,  instead  of  the  procedure, 
he  is  now  giving  the  data. 

Mr.  Markel :  He  says  he  gave  dicumerol - 

Mr.  Callaway :  To  six  rabbits.  That  is  part  of  the 

1277  data.  That  is  not  procedure,  that  is  part  of  the  data. 
In  the  data — now,  data  would  be  included  in  the  origi¬ 
nal  notes  if  vre  had  them  available  for  cross-examination. 

Trial  Examiner  Lipscomb:  If  he  has  this  knowledge  in 
his  mind  we  don’t  need  the  original  notes.  If  he  doesn’t, 
we  need  them. 
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By  Mr.  Markel : 

Q.  Do  you  know  how  many  rabbits  you  bad?  A.  Yes. 

Q.  How  many?  A.  Six. 

Q.  What  kind  of  medication  did  you  use?  A.  Dicumerol 
•was  given  to  each  of  the  rabbits. 

Q.  And  then  how-  did  you  proceed  after  that  to  make  your 
ultimate  determinations?  A.  Daily  a  heart  puncture  w-as 
made  in  precisely  the  same  position  w-ith  the  same  size 
needle,  maintaining  a  technique  as  uniformly  as  possible. 

Mr.  Callaw-ay:  I  hate  to  be  constantly  interrupting,  but 
did  the  doctor  make  the  puncture  in  each  rabbit  each  day 
himself,  or  was  that  one  of  the  things  you  relied  on  your 
assistants  for? 

Mr.  Markel:  Just  a  second.  Mr.  Examiner,  I  ask  you  to 
admonish  counsel  to  address  himself  to  you  and  not  argue 
w-ith  the  witness. 

1278  Trial  Examiner  Lipscomb:  He  was  addressing 
himself  to  me. 

Mr.  Markel :  He  was  asking  the  witness. 

Trial  Examiner  Lipscomb:  I  thought  he  had  an  implied 
permission. 

Mr.  Callaw-ay :  Did  you  make  the  puncture  in  each  rabbit 
each  day  yourself? 

The  Witness :  Not  in  this  particular  experiment,  but - 

Mr.  Callaw-ay:  That  is  sufficient. 

Mr.  Markel:  Am  I  to  understand  that  the  doctor  cannot 
say  that  there  wras  a  puncture  made  in  the  heart  of  a  rabbit? 
He  is  not  allowed  to  say  that? 

Trial  Examiner  Lipscomb:  Of  course  the  doctor  can  say 
that,  but  if  the  experiment  is  based  upon  the  work  of  others, 
under  the  Commission’s  rules  of  practice  it  has  been  estab¬ 
lished  that  the  laboratory  notes  of  the  assistants  in  the 
experimental  process  shall  be  furnished,  otherwise  the  re¬ 
port  may  be  liable  to  error  which  might  be  discovered  by 
the  notes. 
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By  Mr.  Markel : 

Q.  Dr.  Quick,  this  work,  where  you  didn’t  puncture  the 
rabbits  yourself,  was  that  done  under  your  direction,  super¬ 
vision  and  advice?  A.  Yes. 

Q.  You  were  in  complete  charge  of  the  work  which 

1279  was  the  basis  for  this  publication?  A.  Yes. 

Q.  And  your  instructions  were  that  the  heart  be 
punctured?  A.  Yes. 

Q.  Did  you  observe  the  animals  during  the  course  of  the 
experiment?  A.  I  did. 

Q.  Did  you  notice  whether  their  hearts  were  punctured, 
the  bleeding?  A.  Yes.  Not  every  day. 

Q.  Not  every  day?  A.  But  I  followed  the  experiment 
with  my  men. 

Q.  Did  you  observe  the  animals  from  time  to  time  during 
the  course  of  the  experiment  ?  A.  Yes. 

Q.  Did  you  take  note  to  determine  whether  their  hearts 
were  punctured  when  you  made  your  examination  of  the 
animals?  A.  Yes. 

Q.  What  did  you  find  in  each  instance?  A.  There  was 
evidence  of  heart  puncture. 

Q.  This  discussion  has  related  so  far — does  this  relate  to 
the  1936  work,  that  we  were  discussing?  A.  This  was  the 
1948  work,  but  in  1946  I  did  the  experiment  myself  and  I 
obtained  essentially  the  same  evidence. 

Q.  Well,  before  we  go  into  that,  you  did  the  experi- 

1280  ment  yourself  in  1936?  A.  In  1936. 

Q.  And  will  you  tell  us  all  of  the  things  that  you 
did  yourself,  in  that  1936  experiment?  A.  In  1936  the  ani¬ 
mals  were  fed  spoiled  sweet  clover  hay  because  dicumarol 
at  that  time  had  not  been  isolated,  and  I  observed  that  when 
the  prothrombin  time  became  prolonged  that  the  animal 
without  a  heart  puncture  would  die.  On  autopsy  I  found 
that  the  animal  had  bled  from  the  heart  into  the  pericardium, 
that  is,  the  sac  of  the  heart,  and  when  that  sac  was  com¬ 
pletely  filled  with  blood,  the  heart  was  no  longer  able  to 
expand  and  the  animal  would  die. 
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Q.  Then  did  you  make  any  prothrombin  concentration 
determinations  at  that  time?  A.  I  did. 

Q.  Did  you  make  any  prothrombin  determinations  at  that 
time?  A.  Yes. 

Q.  By  what  method  ?  A.  By  the  one  stage  method  which 
I  have  developed. 

Q.  And  did  you  take  note  of  the  point  at  which  the  hemor¬ 
rhage  occurred,  at  the  prothrombin  time  level  at  which 
hemorrhage  occurred?  A.  Yes,  but  not  with  the  accuracy 
which  I  later  had,  because  at  that  time  there  were  still 
certain  modifications  that  I  made  in  the  methods  which  in¬ 
creased  the  accuracy  so  that  these  thirty-six  experi- 

1281  ments  were  not  as  accurate  as  those  that  were  made 
later. 

Q.  But  with  the  available  facilities  you  made  prothrombin 
concentration  determinations?  A.  I  did. 

Q.  And  did  you  make  prothrombin  time  determinations? 
A.  Those  are  the  same  thing. 

Q.  Yes,  that  is  right.  Now,  then,  did  you  direct  that  the 
same  work  be  done  in  1948  under  your  direction,  super¬ 
vision  and  advice?  A.  Yes. 

Q.  And  you  participated  to  the  extent  you  have  indicated? 
A.  Yes. 

Q.  Had  the  method  for  determination  of  these  things 
been  refined  in  the  interim?  A.  Yes.  In  1938  I  introduced 
a  better  thromboplastin  which  had  stability  and  uniformity 
and  thereby  improved  the  method. 

Q.  Tell  us  something  about  that  thromboplastin  you 
introduced.  Did  you  yourself  develop  that?  A.  Yes. 

Q.  Did  you  discover  it?  A.  Yes. 

Q.  Tell  us  about  it.  A.  In  my  early  work,  which  started 
in  1935, 1  used  fresh  rabbit  brain  as  the  source  of  thrombo¬ 
plastin.  Approximately  around  1937  I  found  that  if  I 
dehydrated  the  rabbit  brain  with  acetone  I  was  able 

1282  to  prepare  a  thromboplastin  which  had  greater  po¬ 
tency,  a  very  high  degree  of  uniformity  or  constancy 

of  activity,  and  if  preserved  under  vacuum,  was  completely 
stable. 
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Q.  Of  what  significance  is  that  in  relation  to  the  deter¬ 
mination  of  prothrombin  time?  A.  It  makes  the  prothrombin 
time  very  reliable. 

Mr.  Callaway:  You  mean  the  determination  of  the  pro¬ 
thrombin  time  very  reliable? 

The  Witness:  Very  reliable,  using  that  highly  standard¬ 
ized  thromboplastin. 

By  Mr.  Markel: 

Q.  And  then  did  you  use  a  different  drug?  A.  In  1948, 
dicumarol  was  available,  whereas  in  1936  the  toxic  sweet 
clover  hay  which  contained  the  dicumarol  was  the  only 
means  available  for  producing  this  type  of  experiment. 

Q.  Well,  then,  the  mechanism  of  the  clover,  or  the  sub¬ 
stance  in  the  clover,  would  that  affect  prothrombin — what 
would,  or  was  that  also  the  dicumarol?  A.  Yes.  The  toxic 
principle  in  spoiled  sweet  clover  hay  is  dicumarol. 

Q.  Well,  then,  dicumarol  was  the  drug  used  in  both  cases? 
A.  Yes. 

Q.  And  in  1948  did  you  direct,  yourself,  that  the  same 
determinations  be  made  that  were  made  in  the  1936  experi¬ 
ment?  A.  Yes. 

1283  Q.  And  did  you  yourself  check  the  progress  of 
the  experiment?  A.  Yes. 

Q.  Did  you  check  the  data  from  time  to  time  as  it  was 
noted?  A.  Yes. 

Q.  To  the  extent  to  which  you  recollect,  did  you - 

Mr.  Callaway:  Now,  wait  a  minute,  please - 

By  Mr.  Markel: 

Q.  Have  you  recollection  of  having  made  particular  note 
of  the  figures  put  down  on  the  records  by  your  workers? 
A.  Yes. 

Q.  You  looked  at  those  yourself?  A.  Yes. 

Q.  And  are  those  the  figures,  the  figures  which  are  tabu¬ 
lated  in  Respondent’s  Exhibit  14  for  identification,  the 
paper  that  I  show  you?  A.  Yes. 
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Q.  Well,  now,  taking  a  look  at  the  table  on  1122  of  that 
and  refreshing  your  recollection,  will  you  tell  us  at  what 
level  the  prothrombin,  at  what  point  the  critical  level  of 
the  prothrombin  wTas  reached? 

Mr.  Callaway:  Objection.  We  are  entitled  to  the  original 
notes. 

Trial  Examiner  Lipscomb:  The  objection  is  sustained. 

Mr.  Markel:  I  except,  of  course,  to  that. 

1284  By  Mr.  Markel : 

Q.  Before  you  published  this  article,  did  you  yourself 
check  the  data  here  against  the  notes,  against  the  data  in 
the  original  notes  that  you  had  available  to  you?  A.  Yes. 

Q.  And  you  yourself  are  satisfied  that  these  are  accurate 
tabulations?  A.  Yes. 

Mr.  Markel:  Mr.  Examiner,  I  again  ask  that  the  doctor 
at  least  be  permitted  to  refresh  his  recollection  and  give 
us  the  prothrombin  time  levels.  Heaven  knows  how  many 
doctors  have  relied  on  this  in  treating  patients  and  the 
Commission  should  find  it  reliable. 

Mr.  Callaway:  I  think  the  doctor  can  give  his  opinion. 

Mr.  Markel :  I  am  coming  to  that  but  I  want  facts,  so - 

Trial  Examiner  Lipscomb :  The  ruling  remains  the  same. 
I  am  sorry. 

Mr.  Markel:  Except. 

By  Mr.  Markel: 

Well,  now,  on  the  basis  of  all  that  work,  have  you  an 
opinion  as  to  what  the  critical  level  of  prothrombin  is  in 
rabbits  ? 

Mr.  Callaway:  I  believe  I  am  entitled  to  object  to  an 
opinion  based  on  that  work. 

1285  Trial  Examiner  Lipscomb :  Objection  is  sustained. 
By  Mr.  Markel: 

Q.  Well,  doctor,  are  you  familiar  with  the  literature 
generally.  A.  Yes. 

Q.  Do  you  follow  these  things  in  literature?  A.  Yes. 
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Q.  Do  you  have  occasion  to  discuss  the  question  of  critical 
levels  with  other  workers?  A.  Yes. 

Q.  Do  you  yourself,  do  you  have  occasion  to,  for  your 
purpose  of  your  work,  to  be  informed  as  to  the  critical 
level  of  prothrombin  time?  A.  Will  you  restate  your  ques¬ 
tion? 

Q.  In  connection  with  your  work,  do  you  yourself  find 
it  necessary  or  feasible  to  that  extent  to  be  fully  acquainted 
with  the  critical  levels  of  prothrombin  time  ? 

Mr.  Callaway:  Excuse  me  just  a  minute,  I  am  not  sure 
I  understand  what  he  means.  He  was  talking  about  rabbits 
a  while  ago.  Now  is  it  the  question  of  the  prothrombin  in 
humans  or  rabbits? 

Mr.  Markel :  I  am  coming  to  that. 

Mr.  Callaway:  I  just  want  to  understand  the  question 
and  I  don’t  understand  it. 

Mr.  Markel:  Mr.  Examiner,  that  question  speaks 
1286  for  itself,  and  the  next  will  clarify  it. 

Trial  Examiner  Lipscomb:  Proceed. 

By  Mr.  Markel: 

Q.  And  on  the  basis  of  that,  have  you  an  opinion  on  what 
the  critical  prothrombin  in  rabbits  is?  A.  Yes. 

Mr.  Callaway:  I  believe  I  object  to  that.  That  is  entirely 
immaterial,  what  the  prothrombin  time  is  in  rabbits. 

Trial  Examiner  Lipscomb:  I  believe  his  experimental 
work  has  been  with  rabbits.  We  are  concerned  in  this  case 
with  human  beings,  and  surely  doctors,  aside  from  their 
experimental  work,  I  wouldn’t  think  would  be  discussing 
prothrombin  time  in  rabbits. 

By  Mr.  Markel: 

Q.  Well,  Doctor,  is  the  critical  level  in  animal  studies 
transferable  and  translatable  to  the  critical  level  in  hu¬ 
mans  ?  A.  From  the  work  that  I  have  done,  I  would  say  yes. 

Mr.  Callaway:  I  am  entitled  to  object  to  that  but  I  won’t. 
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By  Mr.  Markel: 

Q.  Is  that  the  way  basic  scientific  data  is  developed  gen¬ 
erally  in  making  these  studies?  Animal  work  is  translated 
to  humans?  A.  Yes,  very  definitely. 

Mr.  Callaway:  Now,  at  this  point  I  want  to  remind 
1287  counsel  that  that  is  exactly  the  same  contention  that 
we  made  with  Dr.  Shores. 

Mr.  Markel:  Is  that  an  objection  or  an  agreement? 

Mr.  Callaway:  No,  you  are  starting  along  the  same  lines, 
so - 

Mr.  Markel:  Acquiescence  or  objection? 

Mr.  Callaway:  I  have  no  objection.  Excuse  me,  I 
shouldn’t  have  interrupted. 

Mr.  Markel:  Well,  Mr.  Examiner,  I  submit  I  am  entitled 
to  have  at  least  the  opinion  of  this  man  as  to  what  the 
critical  level  in  animals  is. 

Trial  Examiner  Lipscomb:  Proceed  with  your  examina¬ 
tion. 


By  Mr.  Markel: 

Q.  Well,  the  last  question  was  as  to  its  transferability. 
Then  I  will  ask  again,  in  your  opinion,  what  is  the  critical 
level  of  prothrombin  time  in  rabbits?  A.  We  found  that 
if  the  prothrombin  time  was  twenty-four  seconds  or  longer, 
the  animals  invariably  died  following  the  heart  puncture. 

Trial  Examiner  Lipscomb:  Doctor,  when  you  say  “we,” 
you  are  referring  to - 

The  Witness :  My  associates  and  I. 

Trial  Examiner  Lipscomb:  That  question  has  been  ob¬ 
jected  to  before  and  the  answer  will  be  disregarded, 
1288  because  it  is  an  effort  to  introduce  into  evidence 
indirectly  that  which  has  been  ruled  out  directly. 

Mr.  Markel :  Exception. 

Trial  Examiner  Lipscomb:  Exception  is  duly  noted. 

I  ask  counsel  not  to  attempt  indirectly  to  do  that  which 
he  has  been  instructed  not  to  do  directly. 
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Mr.  Markel:  Well,  I  don’t  mean  to  be  obstreperous  but 
it  is  the  sad  experience  of  counsel  frequently  to  wish,  when 
reviewing  the  record,  that  he  had  asked  what  it  was  based 
upon  in  order  to  lay  the  proper  foundation,  because  I 
feel  the  ruling  is  erroneous,  with  all  due  respect,  and  I 
want  to  be  sure  that  I - 

Trial  Examiner  Lipscomb:  Proceed  with  your  exami¬ 
nation,  counsel. 

By  Mr.  Markel: 

Q.  Well,  now,  Dr.  Quick,  have  you  had  occasion  to  observe 
humans  who  suffer  from  prothrombonemia?  A.  Yes. 

Q.  On  the  basis  of  all  of  your  experiences,  have  you  an 
opinion  on  what  the  critical  prothrombin  time  in  humans  is? 
A.  Yes,  very  definitely.  I  am  fortunate  in  having  two 
families  that  have  congenital  hypoprothrombinemia.  One 
family  has  a  prothrombin  time  of  sixteen  seconds.  I  found 
that  in  the  mother,  in  one  son  and  in  one  daughter. 

Mr.  Callaway :  Now,  just  a  minute.  He  asked  for 
1289  his  opinion  and  he  is  relating  details  here  that  I  don’t 
believe  are  responsive  to  the  question,  and  it  is 
objectionable. 

Mr.  Markel:  Mr.  Examiner,  this  part  of  the  examination 
is  just  the  basis  for  his  opinion. 

Trial  Examiner  Lipscomb:  Proceed.  If  the  answer  is 
incorrect  it  can  be  stricken  later.  Proceed  with  your 
explanation. 

The  Witness:  Well,  will  it  be  all  right  to  recite  the  basis 
for  my  opinion  ? 

Trial  Examiner  Lipscomb:  Just  as  you  choose.  If  any¬ 
thing  is  found  wrong,  we  will  take  it  up  later. 

The  Witness:  In  this  family  the  prothrombin  time  is 
sixteen  seconds.  I  have  repeatedly  done  that  determination 
myself.  One  of  these  individuals  is  a  medical  student.  I 
followed  him  through  medical  school,  through  his  intern¬ 
ship  in  recent  years,  and  it  has  remained  sixteen  seconds. 
He  doesn’t  have  a  bleeding  tendency.  Neither  does  his 
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mother.  She  had  five,  I  think  five,  children,  without  any 
bleeding,  and  the  sister  also  has  no  bleeding  tendency,  so 
that  sixteen  seconds  which  represents - 

By  Mr.  Markel: 

Q.  What  is  the  normal,  by  the  way?  A.  The  normal  is 
twelve  seconds. 

Q.  Is  the  prothrombin  time  in  humans  quite  uni- 

1290  form?  A.  Quite  uniform.  Sixteen  seconds  repre¬ 
sents  about,  I  think,  seven  per  cent  of  normal,  and 

they  have  no  bleeding  tendency. 

The  second  family  consists  of  a  father  and  mother  and 
five  children,  five  living  children.  Two  of  these  boys  have 
a  prothrombin  time  of  nineteen  seconds,  which  represents 
a  prothrombin  concentration  of  about  thirty  percent  I 
think,  and  they  very  definitely  have  a  bleeding  condition. 
It  is  mild,  but  they  wdll  bleed  from  tooth  extraction,  they 
have  bled  from  injuries.  One  of  the  boys  has  bled  through 
his  kidney,  so  that  they  very  definitely  have  a  bleeding 
tendency  and  the  prothrombin  time,  as  I  said,  is  nineteen 
seconds.  Very  fixed. 

Q.  Now%  in  making  these  determinations,  what  method 
did  you  use  ?  A.  I  used  the  one  stage  thromboplastin  which 
I  have  described. 

Q.  Now,  are  you  also  familiar  with  the  literature  on  this 
general  subject.  A.  Yes. 

Q.  You  also  have  occasion  to  discuss  the  question  of 
critical  levels  in  humans  of  prothrombin  time  from  time  to 
time  with  other  workers.  A.  Yes. 

Q.  And  on  the  basis  of  that  experience,  what  is  your 
opinion  as  to  the  point  at  which  the  critical  level  is 

1291  reached,  of  prothrombin  time  is  reached,  in  humans? 

Mr.  Callaway:  Now,  is  this  an  opinion  this  man  is 
being  asked  for? 

Mr.  Markel :  That  is  an  opinion. 

The  Witness:  Judging  from  the  literature,  and  my  own 
work,  I  would  say  that  the  critical  level  is  around  thirty 
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percent  of  normal,  or  a  prothrombin  time  of  about  nineteen 
to  twenty  seconds. 

Mr.  Callaway:  May  I  ask  a  question  there? 

Trial  Examiner  Lipscomb :  Yes,  you  may. 

Mr.  Callaway:  You  mean  judging  from  your  own  work, 
these  experiments  which  have  been  ruled  out  now? 

The  Witness :  No,  these - 

Mr.  Markel:  Just  a  minute.  I  submit  that  the  question 
be  asked  on  cross-examination.  That  is  just  confusing  his 
train  of  thought.  I  have  asked  him  to  state  the  basis  for 
his  opinion,  I  have  asked  for  his  opinion.  If  anything  is 
wrong,  Mr.  Callaway  shouldn’t  constantly  interrupt  here 
and  break  into  my  examination  this  way.  He  should  ask 
these  things  on  cross-examination. 

Trial  Examiner  Lipscomb:  Proceed  with  your  examina¬ 
tion. 

Mr.  Markel:  We  have  been  at  it  an  hour  and  a  half,  can 
we  just  take  a  little - 

Trial  Examiner  Lipscomb:  I  didn’t  realize  it  was 
1292  quite  so  long.  Yes,  we  will  take  a  five  minute  recess, 
gentlemen. 

(A  short  recess  was  taken.) 

Trial  Examiner  Lipscomb :  On  the  record. 

By  Mr.  Markel: 

Q.  Now,  Dr.  Quick,  in  considering  the  effects  of  a  drug 
which  possesses  property  that  raises  prothrombin  time,  in 
considering  the  effect  of  such  a  drug  on  the  prothrombin 
time,  is  time  of  duration  of  administration  of  any  particu¬ 
lar  significance?  A.  Yes. 

Q.  Would  you  say  that  the  same  thing  is  true  in  the  case 
of  salicylates?  A.  Yes,  time  has  an  effect.  The  tendency 
is  for  the  prothrombin  time  to  go  up  and  then  more  or  less 
become  stationary,  and  then  probably  later  on  actually  de¬ 
crease  again. 

Q.  Incidentally,  is  there  published  scientific  literature  to 
that  effect? 
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Mr.  Callaway:  Objection. 

Mr.  Markel:  Well  surely  the  doctor  can  answer  whether 
or  not  there  is  literature. 

Trial  Examiner  Lipscomb :  Exception. 

Mr.  Callaway:  Exception. 

By  Mr.  Markel: 

Q.  Is  there  literature  to  that  effect?  A.  There  is. 

1293  Q.  Have  you  an  article  dealing  with  this  subject 
matter? 

Mr.  Callaway :  I  would  like  to  be  heard  on  my  objection. 
I  know  it  has  been  overruled,  but  when  he  says  there  is 
literature  to  that  effect  on  direct  examination,  that  is  sub¬ 
stantiating  his  statements  by  the  work  of  others,  that  he 
cannot  do. 

Trial  Examiner  Lipscomb:  That  is  the  second  question. 
You  didn't  object  to  the  second  question? 

Mr.  Callaway :  I  object  now. 

Trial  Examiner  Lipscomb:  The  answer  is  stricken. 

By  Mr.  Markel: 

Q.  Do  you  have  literature  with  you  dealing  with  that 
subject?  A.  I  have. 

Q.  Is  your  opinion  based  on  part  of  that  literature? 

Mr.  Callaway:  Just  a  minute.  Objection. 

Mr.  Markel:  Well,  now,  Mr.  Examiner,  if  a  doctor  cannot 
base  his  opinion,  form  his  opinion  on  the  basis  of  literature, 
what  can  he  do? 

Mr.  Callaway:  I  guess  he  is  right  on  that.  I  withdraw 
the  objection. 

Mr.  Markel:  I  am  trying  to  take  this  step  by  step.  The 
objectionable  question  that  has  been  objected  to  is  coming, 
I  will  announce,  but  I  want  to  be  careful  in  laying  the  proper 
foundation  for  these  things. 

1294  By  Mr.  Markel : 

Q.  Have  you  copies  of  some  of  that  literature,  of  the 
articles  that  you  have  in  mind,  with  you?  A.  I  have. 
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Q.  Could  I  see  them? 

Do  these  articles  include  particular  articles  addressed 
to  work  done  by  Dr.  Shaprio  and  co-workers?  A.  Yes. 

Mr.  Callaway :  May  I  see  the  articles  ? 

Mr.  Markel:  I  haven’t  done  anything  with  them  yet. 

By  Mr.  Markel: 

Q.  When  I  say  Dr.  Shapiro,  do  you  know  the  full  name? 
A.  Shepard  Shapiro. 

Mr.  Callaway:  Now,  if  Your  Honor  please,  this  whole 
line  of  questioning  is  attempting  to  discredit  the  testimony 
of  Dr.  Shapiro  by  showing - 

Mr.  Markel :  Exactly.  And  how. 

Mr.  Callawav:  - that  other  folks  have  criticized  his 

w 

work,  with  citing  particular  papers  in  which  they  have 
criticized  his  work  and  the  authors  of  those  papers,  and 
that  is  doing  indirectly  what  he  is  not  allowed  to  do  directly. 
Why  can’t  he  bring  the  men  here  who  have  criticized  Dr. 
Shapiro’s  work,  if  there  any,  and  let  them  say  what  that 
criticism  is,  instead  of  putting  these  critical  works  in  of 
Dr.  Shapiro’s  and  attempting  it  by  the  back  door? 
1295  Trial  Examiner  Lipscomb:  As  the  questions  are 
asked  and  objected  to,  I  will  attempt  to  rule  on  them. 

Mr.  Markel:  May  I  answer  the  question  why  I  didn’t 
bring  these  men  here  ? 

Trial  Examiner  Lipscomb :  Off  the  record,  if  you  want  to. 

Mr.  Markel:  I  would  like  to  make  a  statement  on  the 
record.  I  would  like  to  make  the  statement  that  these  are 
the  men  the  Commission  should  have  produced  in  order  to 
complete  the  record.  They  are  not  available  to  us,  but  they 
are  to  the  Commission.  That  is  the  answer. 

Trial  Examiner  Lipscomb:  Proceed  with  your  examina¬ 
tion. 

Mr.  Callaway:  Now,  we  have  brought  whom  we  have 
thought  were  the  best  men  available. 

Trial  Examiner  Lipscomb:  I  don’t  think  it  is  necessary 
for  you  to  defend  your  record  at  this  time,  counsel. 
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By  Mr.  Markel : 

Q.  Well,  there  are  two  particular  articles  that  you  have 
in  mind  in  that  connection?  A.  Yes. 

Mr.  Callaway:  Now,  may  I  have  that  previous  question 
and  answer  read? 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

1296  Trial  Examiner  Lipscomb :  On  the  record. 

By  Mr.  Markel : 

Q.  I  show  you  a  paper  and  ask  you  if  that  is  one  of  the 
articles  that  we  have  in  mind? 

Mr.  Callaway:  Now,  may  I  ask  respondent’s  counsel  if, 
when  he  says,  “Is  that  one  of  the  papers  which  we  have 
in  mind,  ’  ’  whether  he  means,  is  that  one  of  the  papers  which 
has  criticized  the  work  of  Dr.  Shepard  Shapiro?  Is  that 
what  you  mean? 

Mr.  Markel:  Well,  I  mean  slightly  more  than  that.  I 
should  say,  is  that  one  of  the  papers  "which  we  have  been 
discussing  so  far. 

Mr.  Callaway :  Which  criticizes  the  work  of  Dr.  Shapiro  ? 

Mr.  Markel:  If  you  read  it,  it  doesn’t  criticize,  it  is 
inconsistent  with  the  evidence  given  and  opinions  con¬ 
tained  in  it  on  every  subject  at  this  hearing. 

Mr.  Callaway :  I  object.  He  has  explained  what  he  means, 
and  it  is  very  objectionable. 

Mr.  Markel:  Certainly  I  have  to  identify  these  things 
so  there  will  be  no  question  as  to  the  matter  I  am  talking 
about.  That  is  all  I  am  doing.  I  am  showing  the  paper 
and  asking  if  that  is  one  of  the  papers. 

Trial  Examiner  Lipscomb:  Proceed  with  the  question 
and  answer,  and  if  it  is  improper,  move  for  it  to  be 

1297  stricken.  I  am  in  doubt  at  the  present  time. 

Mr.  Markel:  Certainly  I  must  identify  the  paper. 

By  Mr.  Markel: 

Q.  Who  is  the  author  of  that  paper?  A.  The  author  is 
Hugh  R.  Butt,  William  H.  Lieke,  Robert  F.  Solley,  George 
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C.  Griffith,  Robert  W.  Huntington  and  Hugh  Montgomery. 

Q.  Do  you  know  the  authors?  A.  I  know  Dr.  Butt.  I 
do  not  know  the  other  authors,  but  this  work  was  done  under 
the  direction  of  Dr.  Butt. 

Q.  You  know  that  of  your  own  knowledge?  A.  Yes. 

Q.  Who  is  Dr.  Butt?  A.  Dr.  Butt  is  a  member  of  the 
Mayo  Clinic.  At  the  time  the  article  was  written  he  was 
in  the  United  States  Naval  Reserve  working  in  Corono, 
California. 

Q.  And  did  Dr.  Butt  submit  this  work  to  you  for  a  critical 
review  before  he  published  it?  A.  Yes,  I  had  correspond¬ 
ence  concerning  this  work  because  he  knew  I  was  inter¬ 
ested,  and  so  I  knew  about  this  work  before  it  was  published. 

Mr.  Callaway :  I  am  objecting  to  that  question  and  answer. 
I  am  objecting  to  the  whole  line  of  question  and  answers 
because  it  is  by  piecemeal,  trying  to  get  into  the  record 
the  work  of  other  scientists  who  it  is  claimed  have 
1298  disagreed  with  the  Commission’s  witness,  Dr.  Shep¬ 
ard  Shapiro,  and  I  want  a  continuing  objection  to  all 
this  line  of  question. 

Trial  Examiner  Lipscomb:  You  can  have  a  continuing 
objection,  and  when  the  Examiner  is  called  on  to  rule  on 
the  matter  he  will  be  in  a  better  position  to  rule  if  we  don’t 
have  any  further  argument.  Go  ahead  with  your  question. 

By  Mr.  Markel: 

Q.  Where  was  the  article  published?  A.  In  the  Journal 
of  the  American  Medical  Association. 

Q.  What  kind  of  a  journal  is  that?  A.  That  is  the  official 
journal  of  the  American  Medical  Association. 

Q.  When  was  it  published?  A.  August  25,  1945. 

Q.  Does  it  deal  with  the  question  of  the  effects  of  salicyl¬ 
ates  on  prothrombin  in  humans? 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Mr.  Markel :  I  am  just  asking  what  it  deals  with. 

Trial  Examiner  Lipscomb :  I  know,  but  you  were  seeking 
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to  put  in  evidence  the  subject  matter  of  an  instrument  which 
is  not  in  evidence. 

Mr.  Markel:  I  would  like  to  have  that  marked  for  indenti- 
fication. 

Trial  Examiner  Lipscomb :  Let  the  intended  instru- 

1299  ment  be  marked  as  Respondent’s  Exhibit  15  for 
indentification. 

(The  paper  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  15  for  identification.) 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Mr.  Markel:  Mr.  Examiner,  it  is  my  feeling,  as  I  ex¬ 
pressed  heretofore,  that  here  we  have  an  article  that  is 
highly  germane  to  the  principal  issue  involved.  Here  we 
have  a  witness  who  is  highly  qualified  to  discuss  the  article. 
The  article  discusses  one  of  the  most  fundamental  issues 
here,  and  I  feel  that  I  am  entitled  to  have  this  article 
received  in  evidence,  and  I  now  offer  Respondent’s  Exhibit 
15  for  identification  in  evidence. 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

By  Mr.  Markel : 

Q.  Now,  you  made  reference  to  a  second  study  that  has 
come  to  your  attention.  I  show  you  a  paper  and  ask  you 
what  that  is?  A.  This  is  a  paper  entitled  The  Magnitude 
of  Salicylate  Hypoprothrombinemia,  by  Coombs,  Frederick 
S.,  Charles  S.  Higley  and  Harry  A.  Warren,  published  in 
proceedings  of  the  Central  Society  for  Clinical  Research, 
dated  November  2-3,  1945.  This  paper  was  read  be- 

1300  fore  the  Central  Society  for  Clinical  Research. 

Q.  And  it  deals  with  the  subject  of  the  effects  of 
salicylates  on  prothrombin  time. 

May  I  have  it  marked  for  identification? 

Mr.  Callaway:  Objection  as  to  what  it  deals  with. 

Trial  Examiner  Lipscomb:  Objection  is  sustained.  You 
may  put  in  that  it  is  so  entitled.  As  a  title,  but  the  subject 
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matter  of  what  it  really  deals  with  can  best  be  gained  by  the 
reading  of  the  instrument  itself. 

Let  it  be  marked  as  Respondent’s  Exhibit  16  for  identi¬ 
fication. 

(The  paper  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  16  for  identification.) 

By  Mr.  Markel: 

Q.  I  show  you  another  paper.  Is  that  a  paper  by  one 
of  the  co-authors  of  the  article?  A.  Yes.  It  is  a  letter 
written  by  Charles  S.  Highley  to  the  Journal  of  American 
Medical  Association,  Volume  129,  page  1123,  December 
15, 1945. 

Q.  Does  it  contain  data  of  an  experiment  relating  to  the 
subject  matter  we  are  discussing? 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb :  Objection  sustained. 

Mr.  Markel :  I  am  trying  to  not  even  use  any  names  now. 

May  it  be  marked? 

1301  Trial  Examiner  Lipscomb :  Let  the  intended  instru¬ 
ment  be  marked  as  Respondent’s  Exhibit  17  for 
identification. 

(The  paper  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  17  for  identification.) 

By  Mr.  Markel: 

Q.  Is  the  data  contained  in  this  letter  included  as  part 
of  the  basis  on  which  you  have  an  opinion  on  the  subject 
of  the  effects  of  salicylates  on  prothrombin? 

Mr.  Callaway:  I  object.  I  think  when  he  points  out  a 
particular  portion  of  the  literature,  a  particular  article 
in  the  literature  upon  which  his  opinion  is  based,  then  I 
think  that  destroys  the  validity  of  his  opinion  as  evidence 
in  this  case. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

Mr.  Markel:  Have  I  offered  Respondent’s  Exhibit  16? 

Trial  Examiner  Lipscomb:  No,  sir,  you  have  not. 
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Mr.  Markel:  I  offer  Respondent’s  Exhibit  16  for  identi¬ 
fication  in  evidence. 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  sustained. 

Mr.  Markel:  And  I  offer  Respondent’s  Exhibit  17  for 
identification  in  evidence. 

Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

1302  By  Mr.  Markel : 

Q.  I  show  you  another  paper  and  ask  you  is  that  another 
article  in  the  scientific  literature  on  which  you  base  your 
opinions  on  the  subject? 

Mr.  Calloway:  Objection. 

The  Witness:  Yes. 

By  Mr.  Markel: 

Q.  Will  you  please  give  us  the  title  and  author  of  the 
article? 

Mr.  Callaway:  Objection. 

The  Witness:  The  article  is  bv  Albert  0.  Mever  and 

w  » 

Beryl  Howard,  title,  Production  of  Hypoprothrombinemia 
and  Hypocoagulability  of  Blood  with  Salicylates. 

By  Mr.  Markel: 

Q.  When  was  that  published?  A.  That  was  published 
by  procedings  in  Theology  of  Medicine,  Volume  53,  page 
234. 

Q.  Can  you  tell  us  something  about  that  journal?  A.  Yes, 
it  is  a - 

Mr.  Calloway :  The  -whole  series  of  questions  is  objection¬ 
able. 

Mr.  Markel:  It  goes  to  the  very  fundamental  question  I 
am  raising  here.  I  am  entitled  to  show  its  standing  as  a 
scientific - 

Trial  Examiner  Lipscomb :  You  may  pass  the  ques- 

1303  tion  to  the  doctor. 
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By  Mr.  Markel: 

Q.  Will  you  tell  us  something  about  the  journal!  A.  It  is 
a  very  highly  regarded  journal  scientifically. 

Q.  Do  you  know  anything  of  the  prerequisites  for  publi¬ 
cation  in  the  journal?  A.  Yes,  the  paper  has  to  pass  the 
editorial  board,  is  generally  read  by  one  or  two  referees 
who  pass  upon  the  equity  of  the  paper  before  it  is  accepted. 

Q.  Incidentally,  Respondent’s  Exhibit  16  for  identifica¬ 
tion,  I  neglected  to  ask  you  about  the  Proceedings  of  the 
Central  Society  for  Clinical  Research.  What  is  the  char¬ 
acter  of  that?  A.  That  is  a  society  of  internists  mainly  of 
the  middle  west.  The  membership  in  that  organization  is 
highly  selective. 

Q.  What  is  the  general  reputation  in  the  profession  of  its 
proceedings  ? 

Mr.  Callaway:  Objection,  as  entirely  immaterial,  irrele¬ 
vant  and  incompetent. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

Mr.  Markel :  I  insist  that  I  am  entitled  to  show  the  char¬ 
acter  of  what  is  being  kept  here  from  the  Commission.  I 
have  not  revealed  any  contents.  I  want  to  show  the  caliber 
of  information  that  is  being  withheld. 

Trial  Examiner  Lipscomb :  Probably  the  Trial  Examiner 
is  anticipating  both  your - 

1304  Mr.  Callaway:  I  want  to  take  exception  to  the 
statement  that  anything  is  being  kept  from  the  Com¬ 
mission  by  Commission  counsel.  There  are  ways  to  try  a 
lawsuit,  there  are  rules  of  evidence,  and  we  have  attempted 
to  comply  with  them,  and  Mr.  Markel,  since  the  beginning 
of  this  lawsuit,  has  attempted  to  circumvent  them,  and  if 
we  cannot  try  a  lawsuit  and  obtain  justice  under  the  rules 
of  evidence,  then  the  rules  of  evidence  should  be  changed. 

Mr.  Markel :  I  must  answer  that  question.  Mr.  Callaway 
has  said  we  are  trying  a  lawsuit.  I  have  understood  this  is 
an  administrative  investigation  of  facts. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 
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Trial  Examiner  Lipscomb :  On  the  record. 

The  Trial  Examiner  will  reverse  his  ruling  if  the  instru¬ 
ment  is  received  in  evidence,  but  until  it  is  received  in 
evidence  it  is  a  publication,  the  contents  of  which  we  know 
nothing  about,  and  is  immaterial  and  irrelevant  to  the  pres¬ 
ent  proceeding. 

Bv  Mr.  Markel: 

Q.  Well,  now,  let’s  see,  we  left  off,  we  got  side  tracked, 
I  guess,  here  when  we  were  discussing  the  significance  of 
the  time  of  administration,  when  we  got  into  these  papers. 
Now  let’s  go  on  and  discuss  the  significance  of  the  dosage 
or  administration  of  a  drug  which  affects  the  pro- 

1305  thrombin  time.  Is  that  significant?  A.  Yes. 

Q.  Have  you  an  opinion  on  the  basis  of  your  train¬ 
ing  and  experience  in  the  field,  including  literature?  A.  Yes. 

Q.  As  to  the  effects  of  salicylates  on  the  prothrombin 
time.  A.  Yes.  Salicylates  tend  to  produce  some  decrease 
in  the  prothrombin  concentration  or  to  put  it  in  other 
words,  a  certain  prolongation  of  the  prothrombin  time,  but 
it  is  very  difficult  to  reduce  the  prothrombin  time  sufficiently 
to  put  the  animal  or  the  individual  into  a  hemorrhagic  state. 

Q.  Assume  the  administration  of  ninety  grains  of  salicyl¬ 
ates  daily,  say  for  a  period  of  a  month.  In  your  opinion,  is 
that  likely  to  produce  the  critical  level  of  prothrombin  time 
in  normal  human  beings  who  are  normal  except  they  must 
suffer  from  arthritis  and  rheumatism?  A.  I  must  preface 
my  remark  with,  I  am  not  expressing  an  opinion  based  on 
mv  own  work. 

Q.  Your  opinion  as  an  expert.  A.  I  would  say  that  such 
a  dose  would  not  produce  a  dangerous  level  of  the  pro¬ 
thrombin  concentration. 

Q.  Well,  now,  I  sent  you  copies  of  records  in  this  hearing. 
Do  vou  have  those  with  vou?  A.  Yes. 

a/  •> 

Q.  Including  the  testimony  of  Dr.  Shapiro  and 

1306  Tillis,  taken  on  January  9  and  10,  1951,  according 
to  the  front  page.  Is  that  correct?  A.  Yes. 

Q.  And  the  testimony  of  Dr.  Redish  taken  on  April  13, 
according  to  what  I  am  showing  you  there?  A.  Yes. 
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Q.  Have  you  read  that  testimony.  A.  Yes. 

Q.  And  did,  in  that  connection,  also  consider  Dr.  Sha¬ 
piro’s  paper,  which  is  in  evidence  as  Respondent’s  Exhibit 
13?  A.  I  did. 

Q.  What  impression  did  you  get  as  to  the  ultimate  over¬ 
all  conclusion  of  fact  that  Dr.  Shapiro  testified  to  there? 

Mr.  Callaway:  Objection. 

By  Mr.  Markel: 

Q.  What  is  your  understanding  of  it? 

Mr.  Callaway:  Objection.  It  doesn’t  make  any  difference 
what  impression  he  gets  out  of  it.  The  record  speaks  for 
itself. 

Mr.  Markel:  I  have  in  my  mind  specifically  what  the 
doctor  is  addressing  himself  to,  but  I  am  perfectly  willing 
to  withdraw  that  question  if  it  is  objectionable.  I  thought 
I  was  making  it  more  acceptable  by  asking  that  question. 

I  will  withdraw  the  question. 

1307  Trial  Examiner  Lipscomb:  All  right,  the  qeustion 

is  withdrawn. 

By  Mr.  Markel: 

Q.  Doctor,  will  you  just  give  us  your  critique  of  the  facts 
of  testimony  studied  by  you  there  and  the  conclusions  ex¬ 
pressed  by  the  witness?  A.  My  impression  is  that  the 
taking  of  salicylates  reduce  the  prothrombin  to  hemorrhagic 
level  is  not  proved. 

Mr.  Callaway:  Wait  just  a  minute.  I  want  him  to  refer 
to  the  book  and  page  that  he  is  criticizing.  An  impression 
of  the  proposition  won’t  do. 

Trial  Examiner  Lipscomb:  The  statement  just  made  by 
the  witness,  which  takes  on  the  form  of  a  legal  conclusion 
as  to  the  evidence,  is  stricken  from  the  record. 

Mr.  Markel :  On  page  442  the  testimony  is,  in  effect,  that 
some  reference  is  made  to  disastrous  results,  and  I  think 
those  are  in  quotes,  which  might  follow  from  the  taking  of 
salicylates. 

Mr.  Callaway :  That  is  441 1  think. 
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Mr.  Markel:  It  says,  I  am  reading  from  441,  “I  can 
describe  some  disastrous  results  from  that  if  you  want  to 
hear  them.”  • 

By  Mr.  Markel: 

Q.  Do  you  know  of  any  “disastrous  results”  in  the  field 
of  prothrombinemia  attributable  to  the  administra- 

1308  tion  of  salicylates? 

Mr.  Callaway:  Objection. 

Trial  examiner  Lipscomb:  Are  you  objecting  to  that 
question? 

Mr.  Callaway:  I  don’t  believe  I  will  object  to  it. 

The  Witness :  There  may  be  an  occasional  case  in  which 
the  prothrombin  time  is  reduced  to  a  low  level  because 
certain  individuals  can  react  more  than  others.  One  must 
differentiate  between  taking  a  group  of  individuals  and 
predicting  what  the  results  will  be  in  contrast  to  wdiat  an 
exceptional  case  may  sometimes  respond  to  the  drug. 

By  Mr.  Markel: 

Q.  By  exceptional  case,  what  you  refer  to  is - A.  Very 

exceptional. 

Q.  - its  adverse  effect.  Is  that  attributable  to  the 

sensitivity  of  the  person  or  the  character  of  the  drug? 
A.  It  must  be  attributed  to  the  perculiarity  of  the  patient 
rather  than  to  the  drug. 

Q.  Are  you  familiar  with  the  method  for  determination 
of  prothrombin  time  as  used  in  carrying  on  the  work  by 
Dr.  Shapiro  in  Respondent’s  Exhibit  13  for  ^identification. 
A.  Yes. 

Q.  How  does  that  compare  with  your  method  as  to  accur¬ 
acy?  A.  Shapiro’s  test  is  a  modification  of  my  original 
test.  I  do  not  consider  it  as  accurate.  I  do  not  be- 

1309  lieve,  I  am  convinced  that  he  cannot  determine  criti¬ 
cal  levels  with  this  test  for  two  reasons:  One,  that 

the  dilution  of  the  plasma  causes  certain  unpredictable 
changes,  and  secondly,  the  thromboplastin  which  he  uses 


is  a  commercial  preparation  which  does  not  have  the  con¬ 
stancy  of  the  thromboplastin  which  I  have  developed. 

Q.  Referring  to  page  447,  I  am  reading  now  from  the 
record - 

Mr.  Callaway:  What  page? 

Mr.  Markel:  446.  “I  belive  that  the  use  of  these  drngs 
in  the  treatment  of  disease  where  they  are  given  in  signifi¬ 
cant  dosages  or  for  continued  periods  of  time,  should 
definitely  be  under  the  supervision  of  a  physician.’ ’  Re¬ 
stricting  that  statement  to  the  effects  of  salicylates  on  the 
prothrombin  time  when  given  up  to  ninety  grains  daily, 
do  you  agree  or  disagree  with  that  statement? 

Mr.  Callaway:  Just  a  minute.  How  about  a  lot  of  quali¬ 
fications  in  there? 

Mr.  Markel :  I  want  to  reiterate  that  this  witness  is  testi¬ 
fying  to  what  he  was  brought  here  to  testify  to. 

Mr.  Callaway:  Well,  he  is  defining  what  significant  doses 
is,  he  is  including  all  salicylates — it  is  just  one  of  those 
things.  WTiv  don’t  you  find  out  whether  he  agrees  with  the 
statement  as  made? 

Trial  Examiner  Lipscomb :  Let  the  doctor  do  what  he  can. 

Mr.  Callaway:  WHhy  don’t  you  ask  him  that? 

1310  Mr.  Markel:  I  don’t  know  what  all  your  man  had 
in  mind  there.  He  took  the  world  in  the  ambit  of 
his  answer. 

Trial  Examiner  Lipscomb :  Off  the  record  if  you  wish  to 
continue  this. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

By  Mr.  Markel  : 

Q.  In  your  opinion,  does  the  article,  Respondent  ’s  Exhibit 
13  for  identification,  contain  any  data  which  would  warrant 
the  conclusion  that  the  administration  of  salicylates  up  to 
ninety  grains  a  day  for  a  period  of  time  might  be  dangerous? 

Mr.  Callaway:  I  object  to  that  for  the  reason  that  Dr. 
Shapiro’s  testimony  was  not  just  based  on  that  article  and 
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I  don’t  see  how  the  answer  could  be  competent  or  material 
to  this  lawsuit. 

Mr.  Markel:  Well,  that  is  part  of  the  evidence. 

Trial  Examiner  Lipscomb:  Objection  overruled.  Let  the 
witness  answer. 

The  Witness:  I  do  not  believe  that  the  evidence  presented 
in  this  paper  warrants  that  sodium  salicylate  in  doses  of 
ninety  grains  would  produce  a  hemorrhagic  condition  in  the 
average  patient. 

By  Mr.  Markel : 

Q.  Would  your  answer  be  the  same  if  you  referred 

1311  to  aspirin,  salicylic  acid?  A.  As  far  as  the  prothrom¬ 
bin  level  is  concerned  I  would  sav  ves. 

•>  V 

Q.  Well,  having  read  Dr.  Shapiro’s  testimony,  can  you 
point  to  any  data  which  he  has  given  us  which  would  change 
the  answer  that  you  have  just  given  us?  A.  No,  I  think  the 
crux  of  the  matter  is  prothrombin  level  and  in  order  to 
demonstrate  that  a  hemorrhagic  tendency  is  produced  you 
have  to  specify  the  prothrombin  method  and  as  far  as  I 
know,  using  diluted  rabbit  plasma  and  a  thromboplastin  of 
an  uncertain  potency  as  the  material  used  by  Shapiro,  I 
think  it  would  be  almost  impossible  to  very  definitely  specify 
the  prothrombin  level  which  would  be  critical. 

Q.  In  your  opinion,  would  the  administration  of  ninety 
grains  of  salicylates  per  day  raise  the  prothrombin  time 
up  to  the  critical  level  as  we  have  discussed  here  ?  A.  Again 
I  must  preface  my  remark  by  saying  that  it  is  based  on 
findings  of  individuals  with  whom  I  discussed  the  matter  and 
critically  examined  their  data.  I  would  say  no. 

Q.  Your  opinion  on  that  is  based  on  literature?  A.  Lit¬ 
erature  and  my  discussions  with  men  that  work  in  that  field. 

Q.  On  the  basis  of  that,  what  would  you  say  as  to  the 
administration  of  one  hundred  fifty  grains  of  it?  Have  you 
an  opinion  as  to  that?  A.  There  again,  work  done  by 

1312  either  the  Coombs  group  or  the  Butt  group,  I  would 
have  to  refer  to  the  article. 

Mr.  Callaway:  I  object  to  that  answer. 
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By  Mr.  Markel : 

Q.  Never  mind.  On  the  basis  of  your  association - 

Trial  Examiner  Lipscomb:  Objection  sustained. 

By  Mr.  Markel: 

Q.  Give  the  opinion  on  the  basis  of  your  association  with 
the  experts  in  the  field  and  the  literature  as  it  is  known  to' 
you.  Have  you  an  opinion  as  to  whether - 

Mr.  Callaway:  There  is  no  association  with  experts  in 
the  field.  I  don’t  think  that  could  be  on  the  basis  of  any¬ 
thing  else  ^except  hearsay  testimony.  If  he  wants  to  give 
an  opinion  based  on  experience,  years  of  experience  and 
training,  he  is  entitled  to  give  that. 

Trial  Examiner  Lipscomb:  But  not  upon  a  particular 
study  and  a  particular  article  written  by  a  particular  ex¬ 
perimental  worker. 

Mr.  Callaway :  Or  any  particular  conversations  with  other 
workers  in  the  field. 

By  Mr.  Markel: 

Q.  I  will  include  your  personal  training,  experience  and 
literature,  and  I  think  association  with  experts  in  the  field 
is  one  of  those  ways  in  which  expert  ease  is  acquired.  On 
the  basis  of  those  things,  have  you  an  opinion  as  to  whether 
the  critical  level  would  be  reached  with  one  hundred 
1313  fifty  grains?  A.  I  might  say  that  my  contact  with 
these  men  has  been  through  the  fact  that  they  dis¬ 
cussed  the  matter  with  me  because  they  were  using  my 
prothrombin  method. 

Q.  It  w’as  not  just  casual.  A.  Not  casual,  no.  It  was 
just  that  they  were  checking  on  methods  and  discussing  the 
reliability  of  methods,  and  they  have  experiments  in  which 
even  as  high - 

Mr.  Callawray:  Objection. 

By  Mr.  Markel : 

Q.  That  wTe  are  not  allowed  to  say.  On  the  basis  of  your 
experiences,  as  you  have  explained  them?  A.  Even  such 
high  doses  could  not  produce  dangerous  levels. 
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Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Sustained. 

Mr.  Markel :  He  is  giving  his  opinion. 

Trial  Examiner  Lipscomb :  He  said  it  as  if  he  was  quot¬ 
ing  those  men,  and  I  think  he  was.  Let  me  ask  the  doctor : 
Doctor,  are  you  not  relying  in  your  answer  upon  information 
gained  from  the  two  doctors  you  just  referred  to? 

The  Witness:  Yes,  from  the  literature,  because  I  did  not 
do  that  part  myself. 

Trial  Examiner  Lipscomb:  The  ruling  remains  the  same. 
Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

1314  By  Mr.  Markel : 

Q.  Doctor,  on  that  question,  aside  from  the  work,  not 
necessarily  any  specific  work,  but  you  are  acqauainted  with 
the  general  literature  on  the  subject?  A.  I  am. 

Q.  You  have  in  your  own  field  contributed  rather  exten¬ 
sively.  A.  I  have. 

Q.  And  have  you  an  opinion,  separate  and  apart  from 
this  particular  data  that  was  brought  to  your  attention,  a 
general  opinion?  A.  Yes,  part  of  it  is  based  on  my  own 
work. 

Q.  Well,  then,  just  give  us  your  general  opinion,  aside 
from  this. 

I  certainly  think,  Mr.  Examiner,  the  doctor  is  entitled 
to  express  that  opinion. 

A.  It  is  very  difficult  to  produce  a  significant  hypothrom- 
binemia  in  either  men  or  in  animals  by  sodium  salicylates 
or  aspirin. 

Mr.  Markel:  Well,  that  concludes  my  direct  examination. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

The  hearing  is  adjourned,  to  reconvene  at  1 :30. 

(Whereupon,  at  12:15  p.m.,  a  recess  was  taken  until 
1:30  p.m.,  this  day.) 
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1315  AFTERNOON  SESSION 

1 :30  pun. 

Trial  Examiner  Doe :  Come  to  order.  Proceed. 

Mr.  Markel :  I  would  like  to  ask  just  one  more  question, 
or  it  may  result  in  a  couple  of  questions,  Mr.  Examiner, 
before  we  are  through  with  the  witness. 

By  Mr.  Markel: 

Q.  Dr.  Quick,  we  have  referred  to  your  various  publica¬ 
tions  and  in  doing  so  we  referred  to  the  book  which  you 
published.  Have  you  that  book  here  with  you?  A.  Yes. 

Q.  And  will  you  give  us  the  complete  title  of  it  ?  A.  The 
Physiology  and  Pathology  of  Hemastasis. 

Q.  What  was  the  date  of  that  publication?  A.  1951.  It 
appeared  in  February. 

Q.  And  does  that  book  contain  a  chapter  on  the  effects 
of  salicylates?  A.  Not  a  chapter,  but  a  section. 

Q.  Now,  you  identified  some  reviews  of  the  literature 
earlier  here.  Have  you  those  papers  before  you  that  you 
identified?  A.  Yes,  the  review  of  the  article  Blood  in  the 
Annual  Reviews  of  Physiology,  page  309. 

Q.  Well,  go  on.  You  can’t  talk  about  what  you  have  on 
there.  That  is  one  of  the  articles?  A.  One  of  the 

1316  articles. 

Q.  And  what  are  the  other  ones?  A.  The  second, 
Annual  Reviews  of  Physiology,  and  the  third  in  the  Physi¬ 
ological  Reviews. 

Q.  Do  each  of  these  publications  contain  references  to 
the  effects  of  salicylates  on  prothrombin  time?  A.  Yes. 

Q.  And  in  preparing  the  chapter  for  your  books  and 
these  reviews,  did  you  make  an  exhaustive  examination  of 
the  literature?  A.  Yes. 

•  ••••••••• 

1332  Q.  Now,  then,  on  page  1020  of  that  article  did 
you  not  use  this  language:  “  There  are  no  doubt  a 
considerable  number  of  other  drugs,  such  as  salicylates, 
which  may  reduce  prothrombin  time.  Their  action  is  erratic, 
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for  in  the  majority  of  patients  the  prothrombin  level  is  only 
slightly  lower  even  after  continuous  administration  of 
large  doses  of  sodium  salicylate.  In  a  smaller  group  of 
patients,  however,  even  moderate  doses  may  cause  a  hvpo- 
pro  thrombinemia  sufficiently  severe  to  cause  bleeding.” 
A.  I  made  that  statement. 

Q.  You  still  stick  by  this  statement?  A.  Yes. 

•  ••••••••• 

1350  The  Witness :  I  will  admit  that  salicylates  will  in¬ 
crease  the  prothrombin  time  but  the  best  evidence  in 
the  literature  indicates  that  even  large  doses  of  salicylates 
do  not  reduce  the  prothrombin  in  the  large  majority  of 
patients  to  a  level  which  can  be  considered  to  be  a  critical 
or  hemorrhagic  level. 

•  ••••••••• 

Q.  But  now  you  are  willing  to  amend  that,  are  you  not, 
by  the  statement  that  the  action  of  salicylates  is  erratic 
and  in  a  small  group  of  patients,  even  moderate  doses  may 
cause  hypoprothrombinemia  sufficiently  severe  to  cause 
bleeding?  A.  Yes,  there  are  a  small  number  of  patients. 
•  ••••••••• 

1354  A.  I  am  just  stating  that  the  best  evidence  at  my 
disposal  indicates  that  the  danger  of  massive  doses 
of  salicylates  as  far  as  hypoprothrombinemia  is  concerned, 
is  exceedingly  rare. 

•  ••••••••• 

1358  Q.  Now,  doctor,  let  me  ask  you  this:  Can  we  agree 
on  this?  You  have  seen  the  formula?  A.  I  have  seen 
the  formula,  yes,  sir. 

Q.  Now,  could  we  agree  on  this:  That  the  unrestricted 
use  and  unsupervised  use,  in  large  doses,  of  the  prepara¬ 
tion  Dolcin  to  persons  having  rheumatic  fever,  may  result 
in  serious  hemorrhage  and  death? 

Mr.  Markel:  Mr.  Examiner,  I  object  to  the  form  of  the 
question.  Large  doses — I  think  there  are  several  direc¬ 
tions  mentioned  in  the  exhibits.  The  highest  dosage  recom¬ 
mended  is  ninety  grains  a  day,  and  I  think - 
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Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

The  Witness :  That  is  a  very  difficult  question  to  answer. 
I  think  that  other  toxic  symptoms  of  salicylates  make  their 
appearance  before  a  hemorrhage.  I  do  not  believe  that 
hemorrhage,  that  is - 

By  Mr.  Callaway : 

Q.  Aren ’t  you  talking  about  other  toxic  symptoms  which 
a  physician  might  recognize?  This  preparation  is  to  be 
bought  over  the  counter  and  taken  without  the  direction  of 
a  physician.  A.  I  think  the  chance  is  ninety-nine  out 

1359  a  hundred  a  patient  would  show  the  general  or  the 
common  symptoms  of  salicylate  poisoning,  hyper¬ 
active  acid  base  disturbance,  probably,  gastro  intestinal 
disturbance,  but  hemorrhage  is  not  common. 

Q.  But  it  may  occur  under  certain  circumstances,  may  it 
not?  A.  In  certain  individuals  it  can  occur. 

Q.  Now,  doctor,  you  have  come  down  here  voluntarily  to 
testify  here  today,  have  you  not?  You  haven’t  been  sub¬ 
poenaed  to  come?  A.  No,  I  came  voluntarily. 

Q.  Do  you  expect  to  be  paid  for  your  testimony  here 
today?  A.  Yes. 

Q.  How  much?  A.  Two  hundred  dollars  a  day. 

•  ••••••••• 

Redirect  Examination 

By  Mr.  Markel: 

Q.  Well,  now,  doctor,  about  your  understanding  why  you 
were  coming,  I  will  again  show  you  the  book  which  contains 
Dr.  Shapiro’s  testimony.  A.  Yes. 

Q.  It  says  up  there,  Official  Report  of  Procedings  Before 
the  Federal  Trade  Commission.  You  saw  that  when  you 
got  that?  A.  Yes. 

Q.  There  was  no  question  in  your  mind  where  you 

1360  were  coming?  A.  The  Federal  Trade,  yes. 

Q.  And  when  I  called  you  on  the  telephone  the  first 
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time,  did  I  tell  you  leading  questions,  did  I  not  indicate  to 
you  that  this  was  a  Government  proceeding,  at  least  to 
that  extent?  A.  Yes,  I  recognized  that. 

Q.  You  recognized  that  fact,  and  I  am  the  only  one  yon 
had  any  dealings  with  in  the  procedings?  A.  There  is  no 
other  man  that  I  had  dealings  with. 

Q.  Well,  now,  when  discussing  earlier  the  normal  coagu¬ 
lation,  you  were  asked  a  question,  was  normal  coagulation 
important  as  long  as  the  change  in  the  prothrombin  time 
remains  below  the  critical  level.  Is  there  any  particular 
significance  to  be  attached  to  the  variation  from  the  normal 
coagulation,  from  the  standpoint  of  hemorrhaging?  A.  I 
don’t  know  whether  I  have  that  statement  correct,  that  is, 
whether  I  understood  it  straight. 

Q.  Well,  I  am  addressing  myself  to  the  question  Mr. 
Callaway  asked  you,  whether  normal  coagulation  properties 
of  blood  were  important.  I  am  asking  whether  a  variation 
from  that,  but  remaining  within  the  range  below  the  critical 
level  of  prothrombin  time,  whether  any  particular  signifi¬ 
cance  is  to  be  attached  to  that?  A.  No. 

Q.  A  series  of  questions  were  directed  to  you  about 
1361  the  inhibition  of  the  production  of  prothrombin  by 
the  liver.  What  are  some  of  the  causes  which  can 
inhibit  the  production  of  prothrombin  by  the  liver?  A.  Well, 
there  is,  first  of  all,  the  congenital  type  in  which  apparently 
the  mechanism  for  prothrombin  synthesis  is  inadequate. 
Then  there  are  certain  diseases  such  as  cirrhosis  and  hepa¬ 
titis,  either  induced  by  toxics  such  as  phosphorous,  chloro¬ 
form  and  the  like. 

Q.  Some  of  the  diseases  that  you  have  referred  to,  would 
you  say  are  common  diseases,  found  very  common  among 
people?  A.  Phosphorous  and  chloroform  are  uncommon. 
The  incidence  of  cirrhosis,  I  don’t  know  exactly. 

Q.  It  is  a  little  more  common?  A.  A  little  more  common. 

Q.  Is  it  likely  anyone  could  have  cirrohisis  of  the  liver 
to  the  point  of  serious  impairment  of  the  prothrombin 
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production  and  not  know  that  they  were  sick?  A.  They 
wouldn’t  know  about  that,  prothrombin,  but  they  would 
have  evidence  of  not  being  well. 

Q.  Would  they  realize  that  they  were  a  sick  person? 
A.  Yes. 

Q.  If  cirrhosis  were  so  severe  as  to  seriously  impair  the 
prothrombin  time?  A.  Yes. 

Q.  When  the  critical  level  is  reached  by  reason  of 

1362  the  administration  of  any  drug  which  raises  the  pro¬ 
thrombin  time,  does  it  necessarily  follow  that  even 

at  that  level  there  is  any  bleeding.  A.  No,  it  only  occurs 
if  there  is  a  proper  cause. 

Q.  Now,  a  question  was  addressed  to  you  about  the  varia¬ 
tion  of  prothrombin  time  in  different  individuals.  Of 
course  you  said  there  was  a  variation.  Was  that  a  wide 
variation?  A.  In  normal  individuals  prothrombin  time  is 
remarkably  constant.  We  find  individual  after  individual 
having  exactly  twelve  seconds. 

Q.  Can  you  give  us  a  minimum  and  a  maximum  for  nor¬ 
mal  individuals,  or  an  opinion — that  is,  I  am  asking  for 
your  opinion  as  to  what  you  consider  the  minimum  and 
maximum  might  be  ?  A.  I  have  never  found  any  low  values, 
but  any  value  thirteen  seconds  or  over  we  consider  abnormal 
in  our  laboratory. 

Q.  Directing  your  attention  to  the  series  of  questions 
about  spontaneous  bleeding,  and  as  you  defined  it,  we  won ’t 
need  to  go  into  that  again,  how  does  that  type  of  bleeding 
manifest  itself?  A.  It  manifests  itself  in  purpura. 

Q.  What  is  that?  A.  Purpura  is  a  type  of  bruising,  that 
is,  black  and  blue  spots  in  the  skin  and  the  mucuous  mem¬ 
brane  which  is  very  superficial  and  very  often  has 

1363  the  appearance  of  petechia,  which  may  be  defined  as 
a  little  red  pinpoint  type  of  eruption. 

Q.  When  the  type  of  spontaneous  bleeding  does  occur, 
is  that  noticeable  to  the  person?  A.  Yes. 

Q.  In  another  series  of  questions  you  agreed  with  Mr. 
Callaway,  I  think  you  repeated  that  the  second  time,  that 
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in  small  groups  of  patients  hypoprothrombinemia  might  be 
expected  in  the  administration  of  large  doses  of  salicylates. 
Did  you  have  in  mind  when  you  used  that  term  a  small 
group  of  patients? 

Mr.  Callaway:  Just  a  second.  That  didn’t  read  like 
that.  That  is  a  leading  question. 

By  Mr.  Markel : 

Q.  Right.  Are  some  people  sensitive  to  salicylates  by 

reason  of  their  own  personal -  A.  Yes,  there  are  plenty 

of  people  who  manifest  sensitivity. 

Q.  Is  that  type  of  person  included  in  your  characteriza¬ 
tion  “small  group”?  A.  Yes,  I  would  include  them. 

Q.  Now,  these  whole  series  of  papers  that  Mr.  Callaway 
was  reading  from — were  particular  papers  or  literature 
that  you  consider  most  recent  and  most  significant  on  the 
subject  matter  to  which  you  have  testified  here  added, 
1364  subsequent  to  the  dates  of  these  earlier  papers  that 
we  discussed?  A.  Yes. 

Mr.  Callaway:  I  object  to  the  question  and  answer  as 
being  leading  and  not  wholly  within  the  facts,  because  some 
of  these  papers  that  I  read  from  of  his  were  published  in 
1949  and  he  couldn’t  have  relied  on  several  subsequent  to 
that  in  those  articles. 

Mr.  Markel:  I  wasn’t  addressing  myself,  Mr.  Callaway, 
to  the  papers  that  affect  the  result,  the  papers  that  you 
are  talking  about,  of  the  methods.  I  was  not  referring  to 
the  methods. 

By  Mr.  Markel: 

Q.  Now,  Dr.  Quick,  Dr.  Link’s  name  has  been  coming 
in  here  constantly,  the  work  that  he  is  doing.  Do  you  know 
whether  a  patient  has  been  issued  to  him  for  the  use  of 
Vitamin  K  in  combination  'with  salicylates?  A.  I  haven’t 
the  absolute  evidence,  but  it  is  common  knowledge,  and  in 
this  letter  of  Dr.  Higley - 

Mr.  Callaway:  Now,  wait  just  a  minute.  He  don’t  know, 
that  is  all  there  is  to  it. 
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By  Mr.  Markel: 

Q.  You  have  heard  that  such  is  the  fact?  A.  That  is  right. 

Q.  Now  and  then  in  discussing  the  new  method,  you  made 
reference  to  the  Maltine  Company.  How  did  that 

1365  Maltine  Company  come  in? 

Mr.  Callaway:  I  haven’t  mentioned  it. 

Mr.  Markel:  The  doctor  did. 

Mr.  Callaway:  I  don’t  think  any  company  except  the 
Dolcin  Company  has  got  any  bearing  on  this  lawsuit. 

Trial  Examiner  Lipscomb :  That  certainly  is  not  relevant 
to  the  issue. 

Mr.  Markel:  Well,  Mr.  Examiner,  I  think  the  answer  will 
elicit  an  explanation  of  some  of  these  so-called  criticisms 
that  the  doctor  has  been  confronted  with. 

Mr.  Callaway:  You  mean  the  group  at  Harvard,  Olwin 
and  all  the  rest  of  them? 

Mr.  Markel :  The  answer  will  make  it  clear. 

The  Witness:  The  Link  Shapiro  method  used,  which  the 
Maltine  Company,  which  is  now  called  the  Chilcott — I  am 
not  absolutely  sure  on  the  spelling — produced.  This  throm¬ 
boplastin  that  they  produced  was  a  dry  lung  preparation 
and  now  they  have  put  out  a  new  product  called  Simplastin, 
which  is  considerably  different  from  the  lung  plastin  which 
they  originally  brought  out  and  that,  of  course,  is  bringing 
about  a  lot  of  confusion  concerning  the  Link  Shapiro 
method. 

By  Mr.  Markel: 

Q.  Does  all  this  have  any  bearing,  in  your  opinion,  on  the 
promotion  of  sales  of  salicylate  Vitamin  K  patented  article? 

Mr.  Callaway:  I  object.  I  don’t  see  that  it  has 

1366  any  bearing  on  the  issues  at  all. 

Trial  Examiner  Lipscomb :  I  don’t  either. 

Mr.  Markel:  Mr.  Examiner,  it  explains  some  of  the  ex¬ 
cerpts  read  by  Mr.  Callaway  to  this  witness,  and  this  is  in 
further  explanation - 

Trial  Examiner  Lipscomb:  Off  the  record. 
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(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Mr.  Market :  I  will  withdraw  that  question. 

By  Mr.  Markel : 

Q.  Well,  doctor,  has  there  been  brought  to  your  attention 
the  fact  that  there  is  being  used  a  combination  of  salicylate 
and  Vitamin  K  for  various  purposes  for  which  salicylates 
might  be  used  in  higher  levels?  A.  There  are  products  on 
the  market,  combinations  of  Vitamin  K  and  menadioniac. 

Q.  Well,  in  your  opinion  as  an  expert  in  this  field,  and 
from  the  standpoint  of  hvpoprothrombinemia,  is  there  any 
occasion  for  the  administration  of  salicylates  in  that  man¬ 
ner  say  up  to  one  hundred  fifty  grains  a  day? 

Mr.  Callaway :  I  object.  He  is  going  back  over  the  same 
thing. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

By  Mr.  Markel: 

Q.  You  were  asked  about  getting  paid  here.  You  have 
testified  that  you  had  published  one  hundred  thirty- 
1367  some  papers  dealing  with  the  subject  matter  you  have 
discussed.  Have  you  said  anything  here  which  is 
inconsistent  with  anything  that  you  have  published  prior  to 
the  time  you  heard  of  me? 

Mr.  Callaway:  I  think  we  have  shown  you  the  ads,  but 
that  is  a  matter  of  record  rather  than  to  get  a  statement 
from  this  witness. 

Mr.  Markel:  Well,  since  he  has  been  asked  about  what 
he  is  to  be  paid,  I  think  we  ought  to - 

Trial  Examiner  Lipscomb :  Let  him  answer  the  question 
if  he  wants,  about  saying  anything  inconsistent  with  any¬ 
thing  he  has  written. 

Mr.  Callaway:  Well,  I  am  sure  he  is  going  to  have  to 
go  back  into  that,  if  you  ask  that  question. 

By  Mr.  Markel: 

Q.  Have  you  failed  to  give  any  evidence  here,  which  is 
germane  to  a  truly  scientific  consideration  of  the  subject 
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under  discussion  ?  A.  I  took  the  oath  and  I  have  answered 
to  the  best  of  my  ability,  and  that  is  what  I  did  throughout 
this  hearing. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record.  Proceed. 

By  Mr.  Markel: 

Q.  Could  you  have  answered  more  fully  except  for  the 
restrictions  which  were  imposed  here? 

1368  Mr.  Callaway:  Objection. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 
It  is  quite  obvious  that  at  times  he  would  have  answered 
things  he  was  forbidden  to  answer.  The  question  needs  no 
figuring  out. 

•  *•••••*•• 

1372  Mr.  Callaway:  Now  I  desire  to  present  a  motion 
to  require  respondents  to  complete  the  evidence  op¬ 
posing  the  complaint  on  or  before  June  30.  Mr.  Markel  was 

served  with  a  copy  of  the  motion,  or  accepted  service 

1373  of  a  copy  of  the  motion,  and - 

Mr.  Markel:  I  oppose  this  motion  on  the  ground 
that  it  is  just  a  physical  impossibility  to  comply  with  the 
request  made  by  counsel.  We  are  going  into  great  detail, 
I  have  had  specially  prepared  dates  and  facts,  according 
to  the  chronological  sequence  of  this  procedure,  and  I  think 
it  is  unjust,  unstified,  unreasonable  and  uncalled  for,  and  I 
am  not  prepared  to  comply  with  it,  and  if  the  record  is 
closed  over  my  protest,  it  will  have  to  be  done.  I  can’t  be 
and  I  won’t  be  able - 

Trial  Examiner  Lipscomb:  Just  a  moment. 

You  tw’o  gentlemen  were  in  my  office  discussing  this 
matter  the  latter  part  of  May,  and  it  is  my  understanding 
that  counsel  for  the  respondent  at  that  time  thought  he  could 
finish  his  case  except  for  certain  testimony  which  he  wanted 
to  procure  from — possibly  from  England.  Is  that  right, 
counsel  ? 


532 


Mr.  Markel:  Yes,  I  said  that  I  would  undertake  to  do  so. 

Trial  Examiner  Lipscomb :  At  that  time  it  was  the  last  of 
May.  The  Trial  Examiner  offered  you  practically  the  entire 
month  of  June  if  you  sought  to  avail  yourself  of  the  op¬ 
portunity,  but  you  have  not  availed  yourself  of  that,  and  it 
seems  to  the  Trial  Examiner  that  the  motion  of  the  attorney 
supporting  the  complaint  is  reasonable. 

Mr.  Markel:  Now,  Mr.  Examiner - 

1374  Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Mr.  Markel :  In  view  of  the  off  the  record  discussion  we 
had,  when  I  interrupted  you  at  this  point,  I  want  to  add 
simply  this:  All  I  am  asking  is  treatment  which  at  least 
compares  to  the  treatment  that  Commission  counsel  has  re¬ 
ceived  here,  from  the  standpoint  of  preparing  for  these 
hearings. 

These  are  difficult  hearings  to  prepare.  It  is  difficult  to 
arrange  for  the  attendance  of  witnesses.  I  have  leaned 
backwards,  as  the  record  will  show,  in  an  effort  to  accom¬ 
modate  everyone  all  along  the  line  and  I  will  rely  on  the 
record  of  the  proceeding  here  as  to  the  reasonableness  of 
my  conduct  by  comparing  it  with  Commission  Counsel’s 
conduct. 

It  is  an  impossibility  for  me  to  conclude  this  hearing  dur¬ 
ing  this  month  for  the  reason  that  it  will  be  just  a  physical 
impossibility  for  me  to  procure  witnesses  here.  For  example, 
you  have  ruled  today  that  in  order  to  get  what  this  wit¬ 
ness  has  described  as  the  latest  and  most  competent  evidence 
on  salicylates,  I  must  bring  in  not  only  the  principal  author 
of  these  publications,  hut  every  laboratory  worker  who  has 
taken  part  in  the  experiment.  That  might  necessitate  the 
subponaeing  of  further  witnesses  on  that  point,  with  my  evi¬ 
dence  still  available  that  I  have  not  been  able  to  put  in. 
Perhaps  it  is  my  fault  by  not  understanding  the  rules  of 
procedure. 

1375  Furthermore,  I  have  at  all  times  complied  with  the 
suggestions  that  have  been  offered  me.  I  have  never 
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yet  taken  exception  except  this  one  time,  this  last  time, 
when  I  asked  that  this  date  be  put  off,  and  then  I  had  to  ask 
that  that  be  put  off  because  this  witness  will  not  be  in  New 
York.  I  have  commitments  for  next  week  and  I  will  not  be 
able  to  prepare  adequately.  And  then  I  have  still  witnesses 
that  indicate  they  would  come,  one  of  whom  I  have  not 
been  able  to  reach  by  phone,  which  suggests  to  me  that  we 
might  have  to  subpoena  him.  And  with  all  this,  I  am  trying 
to  line  up  witnesses,  prepare  witnesses. 

With  all  these  problems,  it  is  just  a  physical  impossibility 
for  me  to  finish  during  this  month.  I  will  do  the  best  I  can 
until  the  record  is  closed.  If  it  is  closed  before  I  conclude 
with  my  testimony,  with  the  interruption  of  my  evidence, 
I  will  of  course  go  to  the  Commission.  I  consider  the  motion, 
even  the  suggestion  of  a  motion  at  this  time,  entirely  un¬ 
reasonable,  I  consider  it  arbitrary  and  with  no  regard  what¬ 
soever  for  the  respondent,  and  particularly  the  respond¬ 
ent’s  counsel  in  this  case. 

At  the  occasion  the  record  is  closed,  if  it  is  closed  before 
I  finish,  I  will  be  prepared  to  put  facts  and  figures  and  dates 
in  the  record.  I  don’t  want  to  take  time  now  because  we 
all  want  to  get  away. 

That  is  all  I  have  to  say. 

1376  Trial  Examiner  Lipscomb :  The  Trial  Examiner  is 
still  prepared  to  give  you  the  larger  part  of  June  in 
which  to  present  such  evidence  as  you  may  wish  to  adduce. 
He  is  of  the  opinion,  however,  that  the  motion  is  reason¬ 
able,  and  he  grants  it,  and  picks  the  29th  day  of  June  as 
the  time  on  or  before  which  respondent  must  complete  its 
testimony.  If  the  testimony  has  not  been  completed  at  the 
last  hearing  which  the  respondent  may  have  in  the  month 
of  June,  respondent  may  make  such  offer  or  objection  as 
he  may  see  fit  at  that  time. 

Is  there  anything  further  to  come  before  the  hearing? 

Mr.  Markel :  In  view  of  your  ruling  here  now  I  want  to 
make  a  motion  that  the  date  for  a  hearing  for  next  Thurs¬ 
day  and  Friday  be  set  aside,  because  obviously  I  will  have 
to  go  to  the  Commission.  This  motion  on  which  you  are 
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ruling  interferes  very  materially  with  preparation  of  my 
case.  I  am  sure  under  the  circumstances  I  can’t  go  on  on 
that  date.  I  want  to  take  a  prompt  appeal  from  the  ruling 
and  see  where  we  go  from  there. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Does  counsel  supporting  the  complaint  have  anything 
to  say? 

1377  Mr.  Callaway:  You  ruled  on  the  motion,  and  I 
have  nothing  to  say  after  that. 

Trial  Examiner  Lipscomb:  If  counsel  for  respondent 
wishes  to  abandon  the  hearings  which  have  already  been 
announced  and  arranged  to  be  held  in  New  York  on  the 
14th,  beginning  on  the  14th  of  this  month,  he  is  privileged 
to  do  so.  It  is  understood,  however,  that  counsel  for  the 
respondent  does  want  a  hearing  on  the  25th  of  June  at  New 
York,  is  that  right? 

Mr.  Markel:  That  is  correct,  and  the  word  abandon  is 
not  quite  a  correct  word,  because  I  will  produce  there  wit¬ 
nesses  before  the  29th,  if  I  don’t  before,  on  the  14th,  and 
I  would  like  to  have  until  Monday  to  check  and  see  whether 
I  can  improve  on  our  present  schedule  that  we  are  con¬ 
templating. 

Trial  Examiner  Lipscomb :  That  will  be  good,  and  if  you 
can  improve  upon  it,  you  can  inform  the  Trial  Examiner. 

•  ••••••••• 

1441  Dr.  Robert  D.  Barnard 

was  thereupon  called  as  a  witness  for  the  respondent  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Markel: 

Q.  Laurelton  is  in  New  York  City,  Greater  New  York? 
A.  Yes,  sir. 

Q.  You  are  a  medical  doctor?  A.  Yes,  sir. 
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Q.  What  is  your  present  professional  engagement?  A.  I 
am  in  the  private  practice  of  the  clinical  pathology  and 
hematology. 

Q.  What  all  does  that  embrace;  will  you  elaborate,  give 
us  the  details?  A.  Clinical  pathology  by  definition,  is  that 
specialty  which  deals  with  clinical  chemistry,  hematology 
which  is  blood  diseases,  bacteriology,  immunology,  parasi¬ 
tology  and  endocrinology. 

1442  Q.  Do  you  maintain  a  pathological  laboratory 
where  you  carry  on  that  practice  ?  A.  Yes. 

Q.  Does  the  work  include  the  study  of  toxicidity  of  sub¬ 
stances?  A.  Yes. 

Q.  Do  you  carry  on  these  studies  only  on  your  own 
patients,  or  are  you  retained  by  other  doctors  to  make  in¬ 
vestigations  also?  A.  Well,  the  practice  of  clinical  pathol¬ 
ogy  is  almost  exclusively  a  consultation  practice.  One 
deals  'with  the  patients  of  other  doctors  predominantly. 
And  we  have  about  25  per  cent  of  our  own  patients  who  we 
take  care  of. 

The  rulings  of  various  specialty  boards  is  that  one  do 
not  depart  from  the  field  to  more  than  25  per  cent  of  his 
practice.  We  are  permitted  to  deal  with  our  owm  patients, 
treat  them  ourselves,  in  25  per  cent  of  instances. 

Q.  The  ruling  of  what  board  is  that?  A.  The  American 
Board  of  Pathology.  The  ruling  of  any  specialty  board  is 
that  you  remain  in  your  own  specialty  for  25  per  cent  of 
your  own  practice.  And  by  definition  of  clinical  pathology, 
deals  of  course,  with  other  physician’s  patients. 

Q.  And  does  that  mean  that  75  of  your  patients  are 

1443  referred?  A.  Correct. 

Q.  Please  outline  both  your  training,  educational 
training,  and  experience  which  qualify  you  to  carry  on  this 
type  of  work?  A.  I  received  a  Bachelor’s  Degree  from  the 
University  of  Chicago  in  physiology  in  1927. 

From  1927  to  1930  I  w’as  Fellow  in  physiology  at  the 
University  of  Chicago,  doing  blood  research  with  Prof. 
Hastings. 
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From  1930  to  ’32  I  was  associate  professor  of  physiology 
at  the  Chicago  Medical  School,  and  in  1934  I  received  an 
M.D.  from  that  institution. 

I  had  previously  gotten  a  certificate  of  graduation  from 
them  in  1932;  but  between  1933  and  1934  I  was  interne  at 
the  St.  Joseph’s  Hospital  in  Joliet,  and  resident  in  pathol¬ 
ogy  at  the  Municipal  Tuberculosis  Sanitarium  in  Chicago. 

In  1935  I  was  pathologist  to  the  Statesville  Penitentiary 
in  Joliet,  Illinois. 

From  1936  to  1940  I  was  engaged  in  medical  practice  in 
Chicago,  where  I  was  also  a  technical  supervisor  of  the 
Cook  County  Hospital  blood  bank,  and  associate  attending 
physician  in  therapeutics  at  the  Cook  County  Hospital,  and 
research  associate  in  therapeutics  at  the  University  of 
Illinois  College  of  Medicine. 

1444  During  this  time  I  specialized  almost  exclusively 
in  problems  dealing  with  the  chemistry  and  physi¬ 
ology  of  the  blood. 

I  entered  the  Army  in  1942,  and  the  major  part  of  my 
activity  in  the  Army  was  as  a  blood  research  officer,  dur¬ 
ing  part  of  which  time  I  prosecuted  studies  on  the  coagula¬ 
tion  of  the  blood,  and  the  formation  of  blood  elements  in 
the  Division  of  Medical  Research  of  Ohio  State  University, 
under  the  direction  of  Dr.  Charles  Doan. 

Q.  Will  you  tell  us  a  little  more  about  Dr.  Doan?  A. 
Dr.  Doan  is  an  internationally  known  hematologist.  He  is 
Professor  of  Medicine  at  Ohio  State  University,  and  Dean 
of  the  Medical  College.  And  we  have  joint  publications  in 
this  field. 

I  left  the  Army  in  1946,  and  became  civilian  clinical 
pathologist  and  hematological  consultant  at  the  Halloran 
Hospital,  which  was  still  an  Army  Hospital  at  the  time. 

Q.  Where  is  that,  doctor,  by  the  way?  A.  It  was  in 
Staten  Island.  I  understand  it  is  closed  now.  And  on  the 
relinquishment  by  the  Army,  I  was  transferred  to  the 
Batavia  Veterans  Administration  Hospital,  Batavia,  New 
York,  as  pathologist,  and  chief  of  laboratories. 
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I  left  that  appointment  in  August  1947,  and  have  been, 
since,  in  my  own  private  practice  in  New  York  City. 

Q.  Doctor,  in  discussing  your  present  engagements, 

1445  I  neglected  to  ask  you :  Do  you  have  any  hospital  as¬ 
sociations  at  present  ?  A.  I  am  clinica ;  hematologist 

at  Terrace  Heights  Hospital  in  Hollis. 

I  am  associate  hematologist  at  twTo  other  hospitals,  al¬ 
though  I  am  very  seldom  at  these  places ;  nominal  appoint¬ 
ments.  Unity  Hospital  in  Brooklyn,  and  the  Brooklyn 
Women’s  Hospital. 

Q.  Have  you  had  occasion  to  publish  the  results  of  your 
investigations  in  literature?  A.  Yes. 

Q.  What  are  some  of  the  publications — about  how  many 
papers  have  you  published  in  the  field  having  a  bearing 
on  your  specialty?  A.  Those  papers  that  refer  particu¬ 
larly  to  blood  diseases,  or  blood  physiology,  or  blood  chem¬ 
istry,  I  should  estimate  that  there  would  be  about  a 
hundred. 

Q.  Without  going  through  a  list  of  the  hundred,  will  you 
generally  characterize  them  as  to  subject  matter,  general 
characteristics  and  characterization  of  the  more  specific 
subject  matters?  A.  Well,  they  deal  primarily  with  blood 
dycrasias  that  is,  blood  diseases,  diseases  primary  to  the 
blood,  the  physiology  of  coagulation,  the  chemistry  of  hemo- 
globia,  which  is  the  red  coloring  matter  of  the  blood. 

1446  Q.  What  types  of  journals  are  these  papers 
published,  generally?  A.  Various  journals.  A  con¬ 
siderable  number  of  them  have  been  in  the  Journal  of 
Laboratory  and  Clinical  Medicine. 

Q.  Tell  us  something  about  that.  What  type  of  journal 
is  that  ?  A.  It  is  the  official  organ  of  the  American  Associa¬ 
tion  for  Clinical  Research. 

Q.  What  are  the  criteria  for  publishing  in  that  journal? 
A.  I  assume,  acceptable  by  the  editor. 

Q.  I  just  wondered  if  there  is  a  committee  that  passes  on 
it.  A.  Oh,  yes,  there  is  an  editorial  committee.  Frequently 
you  get  back  rejections  or  comments. 
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I  have  published  in  the  Journal  of  Biological  Chemistry. 
An  occasional  note  in  the  Journal  of  the  American  Medical 
Association. 

During  my  tenure  in  New  York,  of  course,  I  have  been 
publishing  in  the  Medical  Society  Journal,  the  New  York 
State  Journal  of  Medicine,  The  English  publication,  Lancet, 
Proceedings  for  the  Society  for  Experimental  Biology  and 
Medicine. 

Q.  Please  indicate  to  what  professional  societies  you 
belong  and  particularly  societies  which  are  not  just 

1447  dues  paying  societies?  A.  Well,  the  Kings  County 
Medical  Society,  and  the  New  York  State  Medical 

Society.  I  have  been  elected  to  Sigma  Psi. 

Q.  What  is  Sigma  Psi?  A.  It  is  a  national  honorary  re¬ 
search  fraternity.  I  am  a  diplomat  of  the  American  Board 
of  Pathology. 

Q.  Doctor,  during  the  course  of  your  experience,  as  you 
have  outlined  it,  have  you  had  occasion  to  study  the  effects 
of  salicylates  on  prothrombin  time?  A.  Yes,  I  have. 

Q.  As  a  clinical  pathologist,  did  you  have  occasion  to 
observe  the  side  effects  of  salicylates  administered  to 
patients,  particularly  in  relatively  large  doses?  A.  Well, 
I  have  been  able  to  make  certain  conclusions  on  the  effect 
of  salicylates  on  patients  because  of  the  current  practice 
which  is  becoming  more  popular  of  the  co-administration 
of  salicylates  along  with  dicumoral,  in  cases  of  coronary 
occusion,  myocardial,  where  a  clot  presumably  is  present 
in  one  of  the  branches  of  the  arteries  supplying  the  heart 
muscle. 

.  Since  some  portion  of  my  professional  practice  consists 
in  the  control  of  dicumarol  dosage,  or  the  regulation  of  anti- 
coagulent  therapy  on  patients  with  disorder  of  the  coagula¬ 
tion  system,  it  was  inevitable  that  I  would  notice  some 
of  the  effects  of  salicylates  given  to  these  patients 

1448  on  this  coagulation  mechanism. 

Q.  Now,  Doctor,  speaking  about  the  effects  of 
salicylates  on  this  coagulation  mechanism,  do  salicylates 
raise  the  prothrombin  time  of  blood?  A.  The  administra- 


tion  of  salicylates  will  frequently,  and  for  a  period,  raise 
the  prothrombin  time,  or  diminish  the  prothrombin  con¬ 
centration  in  the  blood  of  humans,  and  certain  experimental 
animals. 

Q.  What  do  you  mean  by  “for  a  period”?  A.  The  effects 
are  usually  transient  when  salicylate  is  administered  in  the 
order  of  dosage  commonly  applied,  for  what  the  physician 
terms  salicylate  effect,  or  salicylization. 

A  study  is  currently  under  way  to  delineate  that  effect 
in  humans,  both  those  receiving  dicumarol,  and  those  who 
are  not  receiving  dicumarol. 

Q.  What  dosage  do  you  have  in  mind  when  you  refer  to 
dosage  which  ordinarily,  physicians  have  ordinarily  have 
in  mind,  or  administer  to  get  salicylate  effect?  A.  The 
dose  varies  from  two  grams  to  eight  grams  per  day,  depend¬ 
ing  upon  the  whim  of  the  physician. 

Q.  Can  you  explain  a  little  more  specifically  what  you 
meant  by  “for  a  period”  that  prothrombin  time  will  go  up 
for  a  period?  A.  This  effect  of  salicylate  is  presumably  in 
keeping  with  the  effect  of  any  medication  which  tends 
1449  to  alter  the  coagulability  status  in  a  physiologically 
sound  organism. 

Mr.  Callaway :  May  I  have  that  answer  read. 

(The  reporter  read  the  answer  as  follows:  “Answer. 
This  effect  of  salicylate  is  presumably  in  keeping  with  the 
effect  of  any  medication  which  tends  to  alter  the  coagulabil¬ 
ity  status  in  a  physi-logically  sound  organism.”) 

A.  (Continuing)  May  I  explain  that,  because  I  believe 
that  such  clarification  'will  save  us  a  lot  of  difficulty - 

Q.  How  does  it  manifest  itself  in  the  determination  of 
the  prothrombin  time,  for  example?  A.  Following  the 
administration  of  salicylate  in  the  salicyizing  solution,  there 
is  ordinarily,  within  48  to  72  hours,  a  mild  drop  prothrombin 
concentration  which,  if  it  is  addressed  by  a  prothrombin 
time  method — not  all  the  prothrombin  estimation  spots  are 
based  on  time — may  be  of  such  slight  degree  as  to  be 
undetectable  by  the  usual  clinical  methods. 
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This  change,  with  ordinary  salicylate  dosage  may  persist 
for  four  days  to  two  weeks.  But  then,  in  place  of  continuing 
salislyate  dosage,  the  apparent  prothrombin  concentration 
again  approximates  normal. 

Q.  In  other  words,  after  about  a  two-week  period,  goes 
back  to  normal?  A.  Varies  with  the  different  indi- 

1450  vidual.  Two  weeks  it  will  usually  be  back  to  normal. 
It  may  be  back  to  normal  in  five  days. 

Q.  And  will  that  prothrombin  concentration  continue  in 
the  face  of  continued  administration  of  salicylates?  A.  If 
the  continued  administration  is  regular,  and  does  not  con¬ 
sist  of  an  increase  over  the  prior  dosage.  If  it  is  a  mainte¬ 
nance  level  of  salicylate,  the  apparent  prothrombin  time 
will  come  back  to  normal. 

I  use  the  words  “apparent  prothrombin  time,,  there, 
because  the  clotting  of  blood  is  a  very  complex  process. 
Many  of  the  things  that  we  assume  we  are  measuring  may 
not  be,  in  effect,  absolute  quantities  or  specific  chemical 
substances. 

There  is  a  very  delicate  interplay  of  opposing  forces  in 
blood,  some  of  which  tend  to  augment  coagulation,  others 
of  which  tend  to  inhibit  coagulation.  These  substances 
co-exist  side  by  side,  and  antagonize  one  another. 

It  is  an  equilibrium  so  to  speak. 

In  the  physiologically  sound  individual,  these  antagonistic 
coagulants  on  the  one  hand,  and  anti-coagulants  on  the  other 
hand,  presumably  maintain  the  normal  fluidity  of  the  blood. 
A  U  coagulability  state. 

We  hesitate  now  to  speak  about  hypocoagulability  or  an 
excess  of  clotting  tendency  as  contrasted  with  hypercoagul¬ 
ability,  which  is  a  diminution  in  clotting  powers,  be- 

1451  cause  we  find  that  the  same  may  exist,  or  both  may 
exist  in  the  same  individual  at  the  same  time.  He 

may  be  clotting  at  one  site  and  bleeding  from  another  site 
simultaneously. 

Q.  Now,  you  made  some  reference  to  the  fact  that  you  are 
currently  carrying  on  studies  to  determine  the  effects  of 
combination  of  salicylates  and  dicumarol?  A.  Correct. 
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Q.  Is  that  a  comparative  study?  Do  you  have  salicyl¬ 
ates  alone  as  a  control,  or  how  does  that  work  out?  A.  We 
do  not.  We  have  patients  who  are  receiving  dicumarol 
alone  and  other  patients  who  are  receiving  similiar  quanti¬ 
ties  of  dicurarol  in  conjunction  with  salicylates. 

They  are  having  prothrombin  concentrations  done  on 
them  daily.  These  patients,  are  patients  wdio  have  some 
degree  of  coronary  insufficiency.  They  may,  therefore,  not 
be  phsyiologically  sound. 

Q.  In  our  discussions  you  made  some  reference  to  a 
specific  case  of  a  young  child.  Will  you  please  explain  that 
one  particular  patient’s  experience,  the  experience  you  had 
with  that  particular  patient  in  connection  with  the  admin¬ 
istration  of  salicylates?  A.  Well,  I  cited - 

Q.  You  cited  something  as  an  example.  (A.  (Continuing 

- as  an  example  of  the  fact  that  there  is  really  no 

1452  direct  relationship  between  the  coagulation  status  as 
determined  by  individual  constituents,  like  prothrom¬ 
bin  or  thrombin  or  thromboplastin,  and  the  propensity  of  a 
subject  to  bleed  although  one  is  cautioned  against  the  use  of 
definite  anticoagulants,  like  dicumarol  or  in  the  treatment 
of  acute  leukemia. 

We  have  never  had  such  circumspection  about  the  admin¬ 
istration  of  salicylates.  In  acute  lukemic  patients,  because 
an  aggravation  of  bleeding  tendency  in  lukemic  patients, 
who  have  a  tendency  to  bleed,  has  never  been  one  of  the 
problems  in  the  use  of  salicylate,  we  frequently  have  to 
use  rather  large  doses  of  salicylates  in  acute  lukemic  chil¬ 
dren  as  an  antipyretic,  because  their  temperature  tends  to 
go  extremely  high. 

I  mentioned  one  patient  with  acute  lukemia,  a  child,  to 
whom  I  have  personally  administered  point  six  of  a  gram — 
or  had  administered — point  six  of  a  gram  of  acetylsalicylic 
acid  every  four  hours  around  the  clock,  during  a  period  of 
one  week  when  his  temperature  was  extremely  high. 

Q.  And  that  was  an  acute  lukemic?  A.  An  acute  lukemic 
child. 
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Q.  Yes?  A.  'Without  any  apparent  deleterious  effect  in 
that  the  lukemic  blood  picture  was  not  accentuated 

1453  during  this  period  nor  apparently  did  this  period  of 
salicylization  prevent  the  child  from  going  into  a  sub¬ 
sequent  remission  following  the  administration  of  another 
medication. 

I  believe  that  was  brought  up  in  connection  with  a  tend¬ 
ency  of  any  prothrombinopenic  to  aggravate  bleeding 
tendencies  which,  of  course,  is  in  a  category  by  itself. 

Q.  Well,  now,  aside  from  that  aspect  of  it,  have  you  at 
any  time  during  your  experience  as  you  have  outlined  it 
here,  have  come  to  your  attention  damage  to  the  liver  which 
may  be  attributable  to  the  administration  of  salicylates? 
A.  I  know  of  no  instance  of  liver  damage  which,  by  any 
clear  reasoning,  could  be  traced  to  the  administration  of 
salicylates. 

As  a  matter  of  fact,  during  my  Army  experience  I  had 
considerable  autopsy  work  to  do  on  patients  who  died  of 
infectious  hepatitis  which,  as  you  know,  was  more  or  less 
epidemic  for  a  while. 

Q.  What  is  that?  Will  you  explain  that?  A.  Infectious 
hepatitis  is  an  equarizing  disease  of  the  liver,  in  which  the 
cellular  structure  undergoes  disintegration,  depending  on 
how  severe  the  process  is,  there  is  more  or  less  of  an  at¬ 
tempt  at  reconstruction  of  the  architecture,  which  is  usually 
distorted,  leaving  the  patient  with  a  non-functioning 

1454  liver,  which  may  be  anywhere  from  five  to  ninety- 
five  per  cent  of  what  he  had  originally. 

Of  course,  in  the  most  massive  liver  destruction,  the 
patient  invariably  dies. 

Now,  like  any  other  infectious  condition,  this  infectious 
hepatitis  is  presumed  to  be  caused  by  virus.  The  Army 
type  was  presumed  to  be  due  to  a  virus  carried  by  some  of 
the  yellow  fever  vaccines  that  were  prepared.  There  is  a 
certain  degree  of  fever. 

Q.  Well,  now,  in  connection  with  these  patients  in  the 
Army,  are  these  salicylates  administered  as  anti-pyretics 
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in  the  Army?  A.  Salicylates  are  administered  as  anti¬ 
pyretics  any  place  that  salicylates  are  administered. 

Q.  Go  ahead.  A.  Here  again,  the  experience  has  stuck 
in  my  mind,  because  Dr.  Doan  had  been  incriminating  fever 
itself  as  a  hepatotoxic  agent.  Something  which  was  liable 
to  damage  the  liver. 

Mr.  Callaway:  Wait  a  minute.  Let  me  understand  you. 
Are  you  quoting  Dr.  Doan,  or  are  you  giving  Dr.  Doan’s 
idea  now? 

The  Witness :  I  am  quoting  Dr.  Doan  now. 

Mr.  Callaway:  I  object  to  that. 

By  Mr.  Market: 

1455  Q.  You  can’t  quote  Dr.  Doan,  but  on  the  basis  of 
your  acquaintance  with  the  literature,  and  associa¬ 
tion  with  Dr.  Doan,  and  your  personal  experience,  are  you 
prepared  to  venture  an  opinion  as  to  that  ? 

Mr.  Markel :  What  I  have  in  mind,  Mr.  Examiner,  I  think 
he  can  say  that  certain  views  have  been  expressed  in  the 

literature,  but  his  opinion  is -  I  think  that  is  all  he 

said. 

Mr.  Callaway:  He  can  just  give  his  opinion,  and  base 
it  on  whatever  he  wants  to.  But  without  saying  what  views 
have  been  expressed  in  literature. 

By  Mr.  Markel: 

Q.  Go  ahead.  A.  I  was  not  impressed  wdth  any  addi¬ 
tional  liver  deterioration  in  infectious  hepatitis  subjects, 
who  had  received  salicylates,  as  contrasted  with  those  in¬ 
fectious  hepatitis  subjects  who  had  not  received  salicylates. 

Q.  Now,  has  there  come  to  your  attention  during  all  of 
this  time  any  damage  to  the  kidney  which  might  be  attrib¬ 
utable  to  the  administration  of  salicylates?  A.  I  can’t 
recall  any  instance  of  parenchymatous  damage. 

Q.  What  does  that  mean?  A.  Parenchyma  of  an  organ 
is  the  cells  proper  to  that  organ. 

Q.  Cells  that  are  responsible  for  the  functioning  of 

1456  the  organ?  A.  For  the  functioning  of  the  organ  as 
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such.  I  know  of  no  instance,  nor  has  any  come  to  my 
attention,  of  damage  to  the  parenchyma  of  the  kidney 
by  salicylates  per  se. 

Of  course  I  know  of  kidney  damage  on  an  allergic  or 
atopic  basis,  on  patients  who  may  have  been  taking  salicyl¬ 
ates.  But  I  am  not  able  to  incriminate  the  salicylate - 

Q.  Is  that  with  reference  to  the  idiosyncrasies  of  the  per¬ 
son  rather  than  to  the  drug?  A.  Well,  the  word  “atopy” 
means  a  person  with  an  idiosyncrasy. 

Q.  How  about  the  same  thing  about  gastrointestinal  dam¬ 
age?  Has  there  ever  come  to  your  attention  any  gastro¬ 
intestinal  damage,  or  intestinal  damage,  which  you  attribute 
to  the  administration  of  salicylates?  A.  I  have  not  seen 
any  evidence,  objective  evidence,  of  liver  damage — of  gas¬ 
trointestinal  damage,  or  hollow  organ,  due  to  the  ingestion 
of  salicylates. 

Q.  Now,  doctor,  have  you  had  occasion  to  undertake  a 
comparative  study  in  the  effects  of  salicylates  alone,  suc¬ 
cinate  alone,  and  a  combination  of  salicylates  and  succinate 
administration  on  the  prothrombingenetic  status  of  the 
blood  of  rabbits.  A.  I  have. 

Q.  Will  you  kindly  proceed  to  explain  the  nature 
1457  of  the  experiments,  and  I  would  like  for  you  to  tell 
us  first,  how  many  rabbits  you  used,  and  proceed  to 
tell  us  how  they  were  handled,  the  blood  you  administered, 
the  dosages,  the  observations  made,  what  you  looked  for. 
Give  us  an  orderly  discussion  of  the  procedure. 

But  before  we  get  finished,  you  can  only  tell  what  you 
did;  you  cannot  talk  about  the  results  until  we  ask  you 
another  question.  A.  Well,  we  took  17  adults,  rabbits,  with¬ 
out  regard  to  sex.  These  were  kept  in  four  cages,  approxi¬ 
mately  four  to  a  cage. 

Q.  Was  that  in  your  laboratory?  A.  In  my  laboratory; 
yes.  And  the  17  rabbits  were  divided  into  four  series; 
Three  of  four  each,  and  one  of  three.  The  three  each  was 
the  control  series. 

The  series  designated  as  A,  the  control  series,  received — 
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Mr.  Callaway:  Wait  a  minute.  He  is  starting  in  to 
testify  about  an  experiment.  I  wonder  if  those  are  the 
original  notes  (indicating)  of  the  experiment  which  he  has 
there,  or  if  he  does  have  the  original  notes. 

Mr.  Markel:  Mr.  Examiner,  I  cautioned  the  witness  not 
to  talk  about  results,  because  I  knewT  it  was  coming,  and 
I  wish  the  witness  would  not  be  interrupted.  When 

1458  the  time  for  the  original  notes  comes,  we  will  discuss 
the  original  notes.  We  are  talking  now  about  he  did. 

Mr.  Callaway:  Yes,  and  that’s  part  of  the  experiment, 
and  we  are  entitled,  when  he  starts  talking  about  wiiat  he 
did,  we  are  entitled  to  know  if  he  has  the  notes  of  the 
original  experiment,  because  what  he  did  is  part  of  the 
experiment. 

Trial  Examiner  Lipscomb:  Mr.  Markel,  could  there  be 
any  possible  reason  for  describing  what  he  did,  unless  you 
intend  to  bring  out  what  the  result  of  that  process  was  ? 

Mr.  Markel:  Well,  we  have  the  original  notes;  all  right. 

Trial  Examiner  Lipscomb:  Let’s  don’t  quibble  about 
technicalities. 

Mr.  Markel:  Those  are  premature  interruptions. 

Trial  Examiner  Lipscomb :  I  don ’t  think  it  is  premature. 
He  has  a  right  to  inquire. 

Mr.  Markel :  I  think  my  question,  Mr.  Examiner,  was  per¬ 
fectly  proper,  and  there  was  no  basis  for  objecting  to  that 
question.  If  we  are  going  to  have  strict  rules  of  evidence 
followed  here,  I  would  like  to  have  them  adhered  to  when 
I  am  asking  questions. 

Mr.  Callaway:  I  wasn’t  objecting  to  your  question,  Mr. 
Markel ;  I  was  objecting  to  his  portion  of  the  answer. 

1459  Mr.  Markel:  The  notes  aren’t  relevant  at  all  yet. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  Back  on  the  record.  You  may 
proceed. 

By  Mr.  Markel: 

Q.  Continue,  doctor?  A.  The  control  rabbits  received 
20  cc.  physiologic  saline  solution  by  stomach  tube  daily. 
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The  group  of  four  rabbits  designated  as  B,  the  salicylate 
group,  received  20ccs  of  a  5  per  cent  solution  of  sodium 
salicylate,  in  the  same  manner  as  the  controls  had  received 
ordinary  physiologic  saline.  The  group  designated  as  suc¬ 
cinate,  Group  C  of  four  rabbits,  received  20ccs  of  a  5  per 
cent  solution  of  sodium  succinate. 

Group  D,  designated  salicylate  succinate  received  20cc 
of  a  solution  containing  of  each  one  gram  of  sodium  salicyl¬ 
ate  and  sodium  succinate. 

This  dosage  was - 

Mr.  Callaway:  May  I  ask  a  question:  Containing  1  gram 
of  what? 

The  Witness:  Sodium  salicylate  and  1  gram  each  of 
sodium  salicylate  and  sodium  succinate. 

It  is  1  gram  of  each. 

Mr.  Callaway:  Yes.  Thank  you. 

1460  By  Mr.  Markel : 

Q.  And  how  were  the  drugs  administered?  A.  By  stom¬ 
ach  tube  dailv. 

Q.  What  observation  did  you  make  during  the  course  of 
the  experiment?  A.  Naturally,  the  general  condition  and 
the  disposition  of  the  rabbits  was  noted  as  a  matter  of 
course,  during  each  daily  administration. 

At  the  initiation  of  the  experiments,  on  the  4th  day,  on 
the  8th  day,  and  on  the  12th  day  of  the  administration,  all 
17  rabbits,  they  were  bled  from  the  marginal  ear  vein  by 
the  vacutainer  technique,  into  citrate,  reported  by  Wiese, 
et  al,  in  the  American  Journal  of  Clinical  Pathology,  1946. 

The  citrated  plasma  was  separated  following  a  determina¬ 
tion  of  the  volume  of  red  blood  cells,  and  on  the  citrated 
plasma  the  undiluted  prothrombin  time,  that  is  essentially 
the  Quick  procedure,  was  prosecuted. 

Q.  By  “Quick”  you  mean  Dr.  Quick?  A.  Dr.  Quick,  yes. 
On  this  same  separated  plasma,  the  so-called  dilute  direct 
prothrombin  time  estimation  advocated  by  Lincoln  Shapiro 
was  also  performed,  but  using  the  Quick  thromboplastin 
preparation. 
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Following  this  removal  of  the  fibrinogen  from  the  pro¬ 
thrombin  time  reaction  mixture,  the  total  thrombin 

1461  content  of  the  sample  was  determined  by  the  throm¬ 
bin  time  test  of  Quick,  and  this  value  was  directly 

translated  into  terms  of  total  thrombin  unitage,  or  the 
indirect  prothrombin  content. 

On  another  batch  of  the  plasma  the  antithrombin  content 
was  estimated  by  a  modification  of  the  method  described  by 
Sloan  Wilson.  That  will  be  found  in  the  archives  of  Internal 
Medicine,  1942. 

Finally,  the  residually  citrated  plasma  was  examined 
for  filar  fibrin  content,  after  24  hours  standing  at  icebox 
temperature. 

Q.  What  is  the  significance  of  that?  A.  That  gives  one 
an  index,  a  rough  index  of  the  amount  of  thromboplastin 
present. 

Q.  Does  that  conclude  your  answer?  A.  Following  the 
determination  of  the  12th  day  of  feeding - 

Q.  Did  you  tabulate  these  data  then?  A.  These  data  were 
directly  tabulated  by  me  as  the  technician  called  off  the 
times. 

Q.  As  the  determinations  were  made?  A.  Yes. 

Q.  And  you  have  those  records  with  you  here  ?  A.  I  have 
the  records  of  the  13th,  the  17th,  the  21st — I  have  three  out 
of  four  sets  of  determinations.  The  original  record  on 
the  21st  of  January,  1950,  my  technicians  were  not 

1462  able  to  locate. 

Q.  The  determinations  were  made  in  the  same 
way?  A.  And  recorded  in  the  same  way. 

Q.  And  recorded  in  the  same  manner?  That’s  right. 

Q.  Did  you  then  tabulate  these  data?  A.  Well,  the  data 
was  recorded,  of  course,  was  recorded  by  days,  each  particu¬ 
lar  bleeding,  we  just  ran  down  in  sequence  of  all  the  rabbits. 

Then  I  recorded  the  data,  but  I  had  it  recorded  differ¬ 
ently  than  the  original  data. 

Q.  Did  you  record  it  in  the  form  of  a  tabulation,  a  type¬ 
written  tabulation?  A.  Yes,  I  made  a  table  out  of  it. 
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Q.  I  show  you  a  table  here  (handing  to  witness).  Is  that 
the  tabulation  which  was  prepared  from  these  sheets — 
and  by  the  way,  let’s  have  the  original  records  which  you 
made  the  notes  from.  Do  you  have  them?  A.  (Looking 
through  records)  Yes. 

Q.  Are  these  the  sheets;  did  they  come  out  of  looseleaf 
notebook?  A.  They  came  out  of  a  ledger. 

Mr.  Markel:  I  ask  the  record  to  show,  Mr.  Examiner,  that 
they  have  holes  on  the  lefthand  margin,  indicating  that  they 
come  from  a  ledger. 

1463  By  Mr.  Markel: 

Q.  And  these  data  were  tabulated?  A.  This  was  a  daily 
tabulation. 

Q.  And  that  data  was  prepared  in  the  form  of  a  table. 
And  is  this  the  table  that  I  show  you  now  (handing  to 
witness),  is  that  the  table  prepared  from  these  data?  A.  It 
is  prepared  from  all  the  data ;  yes. 

Q.  From  all  the  data?  A.  Yes.  One  column  here  would 
be  four  different  days;  this  is  a  duplication  of  it  here. 

Q.  You  will  have  a  chance  to  explain  the  table.  The  point 
is  that  is  the  table  prepared  from  these  data  that  you  have 
before  you  now?  A.  Yes. 

Mr.  Callaway:  Plus  the  data  that  is  missing? 

The  Witness:  That’s  right. 

By  Mr.  Markel: 

Q.  The  one  date  that  is  missing  in  here?  A.  Yes. 

Q.  Can  that  be  segregated  and  identified  apart  from  the 
rest  of  it?  A.  Yes.  It  would  be  on  the  21st.  It  would  be 
the  third  bleeding. 

Mr.  Markel:  I  would  like  this  marked  for  identi- 

1464  fication. 

Trial  Examiner  Lipscomb :  Let  the  tendered  instru¬ 
ments  be  marked  as  Respondent’s  Exhibit  18- A,  B  and  C. 

(The  papers  referred  to  were  marked  Respondent’s  Ex¬ 
hibits  18-A,  18-B  and  18-C,  for  identification.) 
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Mr.  Markel:  Now,  Mr.  Examiner,  before  any  continued 
discussion  of  Respondent’s  Exhibits  18- A,  B  and  C  for 
identification,  is  most  likely  to  overlap  with  results,  and 
in  order  to  avoid  that,  I  make  mv  offer  at  this  time.  I  offer 
Exhibit  18  for  identification  in  evidence. 

Mr.  Callaway:  Would  it  be  all  right  to  let  the  offer  stand 
for  the  present,  pending  examination  of  that  data  which  he 
has,  and  the  effect  of  the  missing  data  on  the  tabulation? 

Mr.  Markel :  It  is  perfectly  agreeable,  because  that  miss¬ 
ing  sheet  showed  up  just  this  noon,  during  lunch  hour,  as 
far  as  I  was  concerned,  and  personally  I  think  you  may  not 
have  any  objection  to  leaving  the  21st  day  and  as  part  of 
the  exhibit.  But  you  may  examine  this  and  see  how’  it  ties 
in  (indicating). 

Mr.  Callaway:  I  see.  Let’s  leave  it.  We  haven’t  a  chance 
to  examine  it  now.  And  leave  the  offer  pending  now  until 
w-e  see  what  effect  it  will  have. 

Mr.  Markel:  But  in  my  discussion  of  these  data,  and 
what  they  mean,  he  is  going  to  be  talking  about  results,  and 
something  that  is  not  yet  in  evidence,  and  I  just  am 
1465  anticipating  an  objection. 

Mr.  Callaway :  That  can  be  admitted  then,  subject 
to  being  stricken. 

Trial  Examiner  Lipscomb :  The  tendered  instruments 
18- A,  18-B  and  18-C,  are  received  in  evidence. 

(The  papers  referred  to,  heretofore  marked  for  identi¬ 
fication  Respondent’s  Exhibits  18-A,  18-B  and  18-C,  w’ere 
received  in  evidence.) 

Mr.  Markel:  We  might  describe  it  further  by  saying 
that  it  consists  of  three  typewritten  pages  of  data. 

By  Mr.  Markel: 

Q.  Referring  to  that,  will  you  please  start  from  left  to 
right,  and  offer  such  further  explanation  of  each  column  as 
you  think  is  necessary  for  a  correct  understanding  of  the 
data  there?  A.  Well,  I  would  have  to,  in  order  to  explain 
the  data  and  the  relationship  of  the  data  to  the  problem, 


I  would  have  to  explain  also,  the  entirety  of  the  picture, 
what  we — and  actually,  at  the  outset  of  an  experiment, 
we  have  to  anticipate  some  of  the  outer  facts  that  are  going 
to  enter  into  the  experiment. 

I  went  somewhat  beyond  the  ordinary  coagulation  status 
studies  in  this  particular  one  because,  by  the  nature  of 
the  study,  we  were  introducing  something  that  doesn’t  come 
in  when  one  is  determining  prothrombin  times  on 

1466  humans. 

Q.  We  will  come  to  that.  I  wanted  to  be  quite  ele¬ 
mentary  here.  The  first  column  there,  you  have  under  “Day 
of  Experiment”.  A.  Zero  day  is,  of  course,  the  day  of 
initiation. 

Q.  What  does  “4”  stand  for?  A.  It  is  the  4th  day. 

Q.  And  the  day  following  the  4th  day,  determinations  were 
made  on  that  day?  A.  On  that  day  wfith  one  exception :  We 
went  back  a  day  later  and  wrote  in  on  the  last  column  the 
result  of  the  filar  fibrin  determination. 

Those  tubes  were  put  in  an  icebox,  and  then  it  was 
inscribed  in  that  same  column  the  next  day. 

Q.  “Controls”,  “Animal”,  those  are  just  the  controls 
for  the  animal?  A.  That’s  right. 

Q.  What  are  the  figures  under  the  “Hematocrit”  column? 
A.  That  indicates  the  packed  volume  of  the  red  blood 
corpuscles.  It  is  a  determination  that  can  be  performed 
very  accurately,  and  it  is  read  off  in  percentages  of  the 
total  volume. 

Q.  And,  taking  now  zero  day,  48,  that  means  that  is  the 
percentage?  A.  Percentage  of  the  blood  that  was  occupied 
by  the  packed  red  blood  corpuscles. 

1467  Q.  The  next  column,  “Prothrombin  time  undi¬ 
luted,”  what  does  that  mean?  A.  That  is  essentially 

the  Quick  procedure,  only  that  citrated  plasma  was  used, 
or  citrate  was  used  as  an  anti-coagulant,  rather  than  the 
oxalate  advocated  by  Dr.  Quick  as  the  anti-coagulant. 

Q.  What  do  the  figures  stand  for?  A.  Those  are  seconds. 

Q.  10.7  is  10.7  seconds?  A.  That’s  right. 
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Q.  Then  the  next  column  is  “Prothrombin  Time  1-8”, 
what  does  that  mean  ?  A.  That  is  the  diluted  prothrombin. 
And  that  plasma  sample  was  diluted  one  part  to  eight. 

Q.  And  the  figures  stand  for  time  again?  A.  The  figures 
again  stand  for  time. 

Q.  What  is  “Thrombin  total  (indirect  prothrombin)”; 
what  does  that  mean?  A.  That  is  the  total  amount  of  the 
end  product  of  the  prothrombin  that  was  found,  and  that 
is  essentially  the  indirect  prothrombin  determination  meth¬ 
od,  the  prothrombin  concentration  method,  advocated  by 
Ware  and  Seegres,  the  Iowa  group  predominantly,  who  feel 
that  they  get  a  better  index  of  the  prothrombin  content. 

Q.  It  is  another  way  of  determing  prothrombin 
1468  content?  A.  That’s  right. 

Q.  Now,  then,  “Anti-thrombin  titer”?  A.  Anti¬ 
thrombin  titer,  just  as  there  are  substances  present  in 
blood  which  tend  to  promote  coagulation  when  the  blood 
is  shed,  or  leave  the  arterial  tree,  or  the  venous  tree,  or 
the  capillary  bed,  there  are  present  in  all  blood  samples 
of  animals  who  have  a  coagulation  mechanism,  of  some¬ 
thing  which  tends  to  keep  the  blood  from  coagulating. 

If  it  were  not  for  these  substances,  undoubtedly,  the 
blood  would  coagulate  right  in  the  vessels  themselves, 
because  all  of  the  substances,  the  prothrombin,  thrombo¬ 
plastin,  fibroiden  are  present  and  existing  in  the  blood 
vessels. 

Q.  What  do  the  figures  mean,  for  example,  the  150,  the 
first  one?  A.  These  antithrombin  substances  have  been 
measured  in  terms  of  unitage,  their  ability  to  neutralize 
thrombin,  extraneous  thrombin,  and  the  normal  blood  con¬ 
tains  a  sufficient  amount  of  substance  per  cc.  to  neutralize 
anywhere  from  100  to  200  units  of  thrombin. 

And  the  blood  will  run  about  120  to  170,  according  to 
Wilson,  who  first  described  it. 

Q.  What  do  these  figures  there  mean -  excuse  me, 

we  have  gotten  that  answer.  A.  That’s  right.  We  have 
just  checked  that. 
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Q.  The  final  column  here  is  “Thromboplastin  con- 

1469  tent.”  A.  The  thromboplastin  is  the  material  which 
originates  the  coagulation  mechanism.  The  coagu¬ 
lation  mechanism  is  a  chain,  and  it  has  to  be  initiated  by 
something.  It  is  like  setting  up  a  series  of  dominoes,  trip¬ 
ping  over  the  first  one,  and  they  fall  down  in  succession, 
and  finally  the  last  one  falls  down. 

Thromboplastin  is  the  instigator  of  this  mechanism,  which 
goes  on  to  completion,  with  the  formation  of  a  clot. 

Q.  Under  that  column  you  have  the  word  “Normal”. 
What  does  that  mean  ?  A.  The  plasma,  the  thromboplastin 
content,  as  I  said,  this  filar  fibrin  formation,  is  merely  a 
rough  gauge  of  how  much  thromboplastin  we  have  present. 
Quick  has  described  methods  of  accurately,  of  what  he  says 
is  an  accurate  measure  of  it,  but  we  haven’t  found  it  useful. 
However,  we  have  found  that  the  amount  of  this  filar  mate¬ 
rial  which  is  forming  in  citrated  plasma  is  an  index  as  to 
whether  the  thromboplastin  concentration  of  the  plasma 
sample  is  normal,  or  whether  it  is  increased. 

Q.  Now,  then,  the  “inc.”  stands - is  that  the  abbrevia¬ 

tion  for  “increased”?  A.  Increased;  that’s  right. 

Q.  Then  I  notice  there  is  one  “inc.  m”;  is  that  a  typo¬ 
graphical  error?  A.  That  would  be  maximal. 

1470  Q.  What  does  that  mean?  A.  A  tremendous  in¬ 
crease.  As  I  say,  -we  can ’t  use  any  numerical  grada¬ 
tions  in  these  things,  because  it  is  such  an  arbitrary  thing 
anyway. 

Q.  What  is  the  significance  to  the  increase  from  Normal 
if  any?  A.  Well,  to  be  perfectly  frank,  what  has  happened 
here  is  that  the  normals  have  shown  the  same  increase, 
and  that  this  thromboplastin  increase  in  every  one  of  the 
animals  was,  therefore,  presumably  a  reaction  to  the  bleed¬ 
ing  itself,  to  which  the  normal  animals  were  also  subjected. 

Q.  These  date - 

Mr.  Callaway:  I  don’t  understand  that.  Can  you  make 
that  a  little  clearer  to  me? 

The  Witness:  Yes,  Mr.  Callaway. 
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You  see,  you  take  a  rabbit  that  weighs  3  kilograms,  that 
is  3000  grams,  approximately  100  cc.  of  it — there  will  be 
100  cc  of  the  blood  in  the  blood  vessels.  You  bleed  that 
rabbit  5  cc,  it  is  like  bleeding  a  human  a  pint.  And  wdiat 
happened  here  was  that  this  thromboplastin  content  in¬ 
creased  in  the  animals  which  had  received  no  medication 
at  all.  The  only  common  denominator  that  took  place  in  all 
the  animals  of  course,  was  the  fact  that  they  were  bled 
every  four  days. 

We  have  to  assume — we  have  other  independent 

1471  evidence  for  this  fact — that  the  increase  in  the  throm¬ 
boplastin  content  was  a  reaction  to  the  bleeding  of  all 

animals  and  would  take  place  in  any  bled  animal,  regard¬ 
less  of  whether  any  medication  was  given  to  it  or  not. 

Mr.  Callaway:  Sort  of  to  counteract  the  bleeding? 

The  Witness:  Actually,  it  induces  a  hypercoagulability 
phase,  the  thromboplastin  being  the  instigator  of  the  co¬ 
agulation. 

That  is  perfectly  right,  it  would  tend  to  nullify  a  tendency 
toward  bleeding  on  a  coagulability  basis.  Not  all  bleeding 
is  due  to  the  diminution;  because  a  hemophiliac  will  not 
have  capillary  bleeding.  On  the  other  hand,  the  patient 
with  a  thrombopenic  or  acute  lukemia,  has  a  normal  coagu¬ 
lation  time.  His  blood  will  clot  in  four  minutes.  The  clot 
will  be  jelly-like,  but  the  clotting  time  is  normal.  You 
stick  that  kid  for  a  blood  count,  he  will  bleed  indefinitely. 

However,  if  you  wish  to  consider,  for  the  sake  of  argu¬ 
ment  that  an  increased  coagulability  of  the  blood,  or  an 
increase  of  a  constituent  which  normally  causes  coagulation, 
is  increased,  that  that  would  tend  to  nullify  a  bleeding  ten¬ 
dency,  which  might  be  due  to  a  diminution  of  another  con¬ 
stituent. 

For  instance,  I  think  probably  what  is  happening  in  here 
is  that  this  increase  in  thromboplastin  may  have 

1472  masked  some  of  the  prothrombinopenic  effect  of  the 
salicylates. 

I  know  salicylates  will  reduce  prothrombin  time,  because 
I  have  seen  it  too  often. 
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The  extent  of  the  reduction  that  I  have  recorded  here  are 
not  as  great  as  one  would  expect,  and  it  may  be  due  to  this 
increased  thromboplastin.  That  is  why  I  specify,  apparent 
prothrombin  time.  This  is  a  time  method  conducted  on  a 
very  complex  system.  There  is,  as  you  know,  a  considerable 
debate  between  the  Iowa  group,  who  say  that  because  of 
these  reasons  you  can’t  take  a  time,  and  say  that  you  can 
read  a  prothrombin  concentration  from  it,  from  an  academic 
standpoint,  you  could  do  research  on  that  basis.  You  may 
be  able  to  control  a  person’s  dicumarol  dosage. 

It  was  by  doing  this  other  thing  that  we,  I  think,  got  a 
more  clearer  idea  of  what  was  transpiring  in  any  of  these 
experiments  than  would  have  been  possible  if  we  just  lim¬ 
ited  ourselves  to  prothrombin. 

By  Mr.  Markel: 

Q.  In  other  words,  this  is  a  more  accurate  determination 
than  you  would  have  if  you  made  only  one  determination? 
A.  Yes ;  I  think  it  is. 

Q.  All  right.  Now,  what  would  the  dosages  that  you  ad¬ 
ministered  be,  translated  into  humans,  comparable  to  what 
human  dosage  would  that  be?  A.  On  a  weight  basis, 
1473  of  course,  one  gram  of  sodium  salicylate,  sodium  23, 
that  would  be  eight  to  nine  tenths  of  a  gram  of 
salicylate  acid  radical.  Three  and  a  half  kilos. 

Let’s  say  the  average  human  weighs  50  kilos  or  70  kilos. 
20  times  as  much,  20  times  would  be  20  grams.  That  would 
correspond  to  pretty  close  to  260,  280  grains  of  salicylate  a 
day  for  a  70  kilo  human,  a  man  weighing  170  pounds. 

Q.  Well,  the  succinate  computation  is  that -  A.  Iden¬ 

tical.  In  this  particular  case  it  is  identical. 

Q.  Now,  doctor,  what  conclusion  do  you  draw  from  these 
data  as  tabulated  in  Respondent’s  Exhibit  18-A,  B  and  C? 
A.  Well,  the  first  conclusion  that  we  have  to  draw  would 
be,  of  course,  that  bleeding  of  5cc  every - 

Mr.  Callaway:  Did  you  say  280  grains  or  grams? 

The  Witness :  Grains. 
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By  Mr.  Markel: 

Q.  Continue,  please.  A.  In  the  first  place,  it  is  pretty 
evident  that  our  bleeding  schedule  is  outside  of  physiologic 
limits  for  these  rabbits.  Bleeding  on  the  4th,  8th  and  12th 
day  of  5cc  constitutes  what  was  apparently  a  sensible  blood 
loss  for  the  rabbits,  because  the  hematocrits  went  down. 
Even  the  controlled  groups  received  no  medication. 

1474  It  is  also  noticeable  that  the  undiluted  prothrombin 

types  which,  by  the  way,  were  average  determina¬ 
tions — the  boy - 

Q.  Is  it  customary  to  make  average  determinations  fol¬ 
lowing  that  method?  A.  Yes.  You  do  at  least  two  deter¬ 
minations,  and  take  your  average. 

Mr.  Callaway:  Your  notes  show  the  determination  from 
which  these  averages  were - 

The  Witness:  No,  they  do  not  show  that.  They  do  not 
show  that  because  he  is  working  with  a  stopwatch,  and  a 
scrap  pad  in  front  of  him,  and  he  calls  off  to  me,  if  he 
gets  15.8  and  with  15.6,  we  will  say,  he  cuts  it  in  two  and 
winds  up  with  15.7.  And  he  calls  that  value  to  me.  We 
did  not  put  any  scratch-outs  on. 

By  Mr.  Markel: 

Q.  You  put  that  down -  A.  I  put  that  down. 

Mr.  Callaway:  You  mean  the  computation  of  the  average 
is  made  in  the  head  at  the  time? 

The  Witness :  On  prothrombin  time  you  make  a  computa¬ 
tion  of  the  average  in  the  head,  because  you  are - 

Mr.  Callaway:  You  have  nothing,  then,  to  judge  what  the 
range  was  in  your  figures  at  all? 

The  Witness:  Oh,  obviously.  In  the  case  of  all 

1475  prothrombin  times  it  w’ould  be - 

Mr.  Callaway:  I  mean,  in  these  rabbits,  in  these 
experiments? 

The  Witness :  In  these  rabbits,  we  know  what  the  normal 
range  is,  because  we  were  running  normals  all  the  time. 
With  each  day’s  run,  we  ran  normal  animals. 
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Now,  the  normal  prothrombin  time  by  the  Quick  method 
in  rabbits,  which  by  the  way,  have  a  much  shorter  pro¬ 
thrombin  time  than  humans,  as  a  matter  of  documentation, 
when  I  do  a  blood  count  on  a  human,  I  know  that  the  normal 
is  between  four  and  a  half  million  and  five  million.  I  don’t 
have  to  do  a  normal  each  time. 

Now,  Quick  may  insist  that  normals  be  done,  but  I  might 
tell  you  that  we  have  prothrombin  determinations  down 
to  such  a  point  that  we  know  our  normal  is  the  same,  day 
after  day  after  day.  We  have  such  stable  thromboplastin 
solutions  that  we  can  tell  you  that  that  thing  will  not  vary 
two-tenths  of  a  second  from  one  day  to  the  next,  even  though 
the  material  is  kept  at  room  temperatures  for  months. 

By  Mr.  Markel: 

Q.  Let’s  get  back  to  our  question — we  may  ask  that  cross- 
examination  be  deferred  a  little  longer:  What  overall  ulti¬ 
mate  conclusion  do  you  draw  from  these  data?  A.  That  the 
administration  of  salicylates  in  the  dose  that  we  gave 
it,  caused  a  diminution  in  the  prothrombin  concen¬ 
tration  of  the  rabbits  to  whom  the  salicylate  was 
1476  administered. 

Q.  What  about  succinate?  A.  The  succinates  had 
no  such  effect. 

Q.  What  about  the  combination?  A.  The  combination  did 
not  show,  even  at  the  end  of  twelve  days,  or  at  the  end  of 
eight  days,  when  the  maximal  effect  was  noted,  any  greater 
increase  in  the  prothrombin  time,  or  diminution  in  the  pro¬ 
thrombin  concentration,  than  was  evident  in  the  controls  or 
in  the  animals  receiving  succinate. 

Q.  Succinate  alone?  A.  Yes. 

Q.  What  conclusion  do  you  draw  with  respect  to  the - 

do  you  draw  comparatively  between  the  salicylates  alone 
and  the  combination  of  salicylates  with  succinate?  A.  It 
would  appear  that  succinate  co-administration,  such  as  we 
conducted  it  in  our  experiments,  would  seem  to  inhibit  or 
neutralize  the  prothrombinopenic  effect  of  salicylate. 
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Q.  Now,  did  you  make  a  pathological  examination  of  the 
tissue  of  these  animals  ?  A.  All  the  animals  were  autopsied 
and  subjected  to  a  cross,  a  cross  section. 

Q.  The  examination  was  gross?  A.  Yes. 

1477  Q.  What  issue  did  you  examine  ?  A.  We  examined 
the  brain,  the  heart  and  lungs,  the  gastro  intestinal 

tract,  the  adrenals,  the  kidneys,  the  liver,  the  spleen  and  the 
muscles ;  and  bone  marrow. 

Q.  Bone  marrow?  A.  That’s  right. 

Q.  And  in  the  examination  of  these  tissues,  what  did  you 
look  for?  A.  We  looked  for  any  evidence  of  passive  con¬ 
gestion,  hyperemia,  any  gross  departure  from  the  normal. 

Q.  And  what  did  you  find?  A.  We  found  no  apparent 
difference  among  any  series,  that  is,  there  was  no  difference 
in  the  appearance  of  the  organs  grossly  between  the  con¬ 
trols  and  those  of  any  of  the  medicated  groups. 

Q.  And  you  did  not  make  any  micro  examination?  A.  We 
blocked  them  in  paraffin ;  we  have  still  got  them. 

Q.  Doctor,  during  the  course  of  your  practice,  did  you 
ever  have  occasion  to  prescribe  aspirin  as  a  salicylic  acid? 
A.  Oh,  yes. 

Q.  How  is  that  prescribed?  What  is  the  terminology 
used?  A.  Well,  it  depends.  It  is  sometimes  prescribed  as 
aspirin  by  the  physician. 

Q.  Yes?  A.  It  is  sometimes  suggested  that  the  pa- 

1478  tients  take  Alka  Seltzer,  as  many  physicians  will  tell 
patients.  Or  it  is  written  on  a  prescription. 

Q.  I  am  talking  now  about  the  prescriptions.  A.  De¬ 
pending  on  the  care,  we  write  for  anywhere  from  5  to  20 
grains  of  acetyl  salicylic  acid.  If  it  is  a  prescription,  we 
usually  ask  the  druggist  to  disguise  it,  because  sometimes 
we  know  that  aspirin  is  indicated  for  the  patient’s  condi¬ 
tion,  but  the  patient  is  reluctant  to  take  aspirin  because  it 
is  so  easily  procurable.  And  if  we  were  to  prescribe  aspirin, 
the  reaction  would  not  be  to  buy  aspirin  itself.  So  we 
frequently  put  down  “T.G.”  tint  green.  And  they  dispense 
a  store  tablet,  they  are  prescribed  in  hundreds,  24s  some¬ 
times. 


Q.  And  they  are  colored  you  say,  generally?  A.  No; 
where  specified. 

Q.  Where  specified?  A.  That’s  right. 

Q.  If  you  know,  is  that  a  fairly  common  practice?  A.  I 
have  no  idea  how  common  it  is,  because  I  am  in  a  restricted 
type  of  practice. 

Q.  All  right.  I  believe  I  have  asked  you,  but  just  in  case 
I  didn’t:  Your  work  in  your  laboratory  does  include  toxi¬ 
cological  investigations  of  substances?  A.  Oh,  yes. 

Q.  And  does  it  include  examination  of  patients 
1479  with  a  view  of  determining  the  cause  of  the  injury? 

A.  Not  in  my  laboratory  practice,  it  wouldn’t  include 
that.  Of  course,  my  hospital  practice  would  include  that  to 
a  greater  extent. 

1554  Q.  Now,  Doctor,  speaking  about  that  disagreement, 
in  the  consideration  of  biological  data  such  as  these 
that  we  discussed,  is  it  unusual  that  a  biochemist  who  has 
not  done  the  work  might  tear  apart,  to  use  your  expression 
yesterday,  figures,  criticise  and  disagree?  A.  I  would  say 
that  it  is  customary  for  such  disagreement  to  exist  among 
competent  investigators  in  the  same  field;  and  it  is  usual. 

Q.  Do  they  do  that  to  each  other  in  this  field?  A.  In  this 
particular?  I  can  say  from  my  own  knowledge,  yes. 

Q.  Who  is  best  qualified  to  interpret  data,  the  man  who 
did  the  work,  or  the  man  who  takes  a  table  and,  without 
knowing  anything  about  the  background  of  the  work,  reads 
the  table?  A.  It  is  a  matter  of  course,  in  my  opinion;  it 
would  be  the  individual  who  prosecuted  the  experiment 
himself,  or  who  supervised  the  experiment. 

Q.  Now,  since  yesterday  afternoon,  have  you  gone  through 
those  figures  and  checked  them  again  with  the  view  of 
showing  whether  there  is  the  trend  that  you  testified  to 
yesterday?  A.  Yes. 

Q.  What  have  you  found?  A.  I  found  that  my  original 
conclusion  that  salicylate  exerts  a  significant  prothrombin- 
apenic  effect  if  administered  to  rabbits,  validated  by 
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1555  the  experimental  data  that  unless  salicylate  is  given 
alone  and  not  in  combination  with  succinate,  this  con¬ 
clusion  holds  to  a  degree  of  statistical  significance. 

Q.  What  particular  facts  would  you  say  which  are  sta¬ 
tistically  significant,  are  there  in  Exhibit  18?  A.  Taking 
either  the  undiluted  prothrombin  time  which,  according  to 
Dr.  Quick,  is  the  only  criterion  for  adjudging  prothrombin 
concentration,  and  taking  the  total  thrombin  content,  or 
indirect  prothrombin  concentration  which,  according  to  the 
Iowa  investigators  is  the  only  legitimate  criterion,  I  find 
that  in  both  of  these  instances  the  lowest  prothrombin  ex¬ 
hibited  was  done  with  unanimity  in  the  salicylate  group  of 
animals;  that  the  lowest  undiluted  prothrombin  concentra¬ 
tion  as  adjudged  from  the  highest  undiluted  prothrombin 
times  by  the  direct  method,  as  well  as  the  lowest  total 
thrombin  concentrations,  the  indirect  prothrombin  content, 
was  universally  exhibited  by  those  animals  which  were  in 
the  salicylate  exclusive  group. 

I  find  that  this  unanimity  could  only  occur  by  chance  in 
less  than  one  of  3,000  instances,  if  only  one  criterion  were 
accepted.  If  both  criteria  are  accepted,  that  this  would  be 
a  chance  occurrence  would  be  less  than  one  in  ten  thousand. 

Q.  Now,  Doctor,  referring  to  the  discussions  on 

1556  cross-examination  yesterday  of  the  inaccuracies  and 
margin  of  error  in  these  methods  used,  such  inaccu¬ 
racies  as  are  inherent  in  the  method  would  show  up  in  all 
of  the  determinations  made,  would  they  not?  A.  Correct. 

Q.  The  data  which  you  have  there  is  a  relative  data, 
figures  that  are  compared  with  each  other?  A.  Entirely 
relative  in  the  sense  that  nobody  has  ever  been  able  to  give 
a  prothrombin  percentage. 

Q.  So  that  any  errors  in  methods — I  withdraw  that ;  that 
is  too  much  of  a  leading  question. 

Q.  Would  any  error  in  methods  then  reveal  themselves  in 
all  the  determinations  you  made?  A.  Yes. 

Q.  Would  that,  then,  leave  the  ratio  between  these  fig¬ 
ures,  or  the  different  experimental  animals,  the  same  irre¬ 
spective  of  error? 
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Mr.  Callaway:  If  he  knows. 

The  Witness :  I  don ’t  understand  that  question. 

By  Mr.  Markel: 

Q.  Let’s  assume,  for  the  purpose  of  my  question,  there  is 
a  figure  10,  determined  by  a  method  where  there  is  an  error 
in  it.  You  have  another  figure,  20,  where  the  same  error 
occurred.  And  assuming,  again,  that  the  precisive  measure¬ 
ment  would  have  given  you  8  and  16.  The  difference 

1557  between  the  two  is  still — one  is  still  twice  as  high  as 
the  other,  or  twice  as  low?  A.  That  does  not  neces¬ 
sarily  hold.  It  depends  on  certain  mathematical  principles, 
which  are  a  little  bit  difficult  to  go  into  at  this  time. 

The  median  error,  mean  error,  the  average  error,  are 
three  different  concepts,  and  if  a  control  value  is  double  in 
one  instance  over  another  instance,  depending  on  the  number 
of  samples  taken,  one  would  have  to  evaluate  what  the  mean 
error  was.  It  would  not  necessarily  be  proportionate. 

The  matter  of  mean  error  in  prothrombin  determinations 
is  gone  into  very  adequately  in  a  publication  by  Angier 
blood,  and  it  would  be  interesting  to  peruse  his  span  of 
error,  certainly  done  in  an  institution  of  the  highest  caliber. 

Mr.  Callaway:  Wait  a  minute.  Are  you  attempting — is 
he  attempting  to  relate  an  experiment? 

Mr.  Markel:  No. 

By  Mr.  Markel : 

Q.  Doctor,  all  I  really  wanted  to  ask :  assuming  the  sum 
of  these  errors  in  methods,  was  that  fact — would  that  fact 
have  any  significant  bearing  on  the  data  in  Respondent’s 
Exhibit  18?  A.  It  would  not  have  any  bearing  on  my  inter¬ 
pretation  of  the  data,  because  I  would  naturally  correct  and 
evaluate  for  what  I  knew  to  be  the  intrinsic  sources  of 

1558  error  in  my  experiment. 

Q.  Directing  ourselves  to  the  cross-examination 
about  the  comparative  action  of  salicylates  and  dicumerol, 
the  fact  that  their  action  manifests  themselves  by  raising 
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the  prothrombin  time,  does  it  follow  from  that  that  they 
have  similar  or  identical  action!  A.  It  does  not. 

Q.  Is  there  a  difference  in  degree  between  the  action  of 
these  two  drugs  on  the  prothrombin  concentration?  A.  Yes, 
there  is. 

Q.  Would  you  say  that  is  extensive?  A.  It  is  of  a  very 
high  order  of  magnitude,  from  a  medical  standpoint. 

Q.  Going  back  to  vour  acquaintance  with  Dr.  Gubner,  you 
testified  yesterday  that  he  discussed  this  with  you  back  in 
’49?  A.  That’s  correct. 

Q.  Did  the  question  of  Dolcin  tablets  and  the  Dolcin  Cor¬ 
poration  ever  come  up  prior  to  the  time  when  the  matter  of 
costs  came  up  for  discussion?  A.  It  did  not. 

Q.  Was  the  experiment  discussed  first  without  anyone 
being  mentioned  ?  A.  Yes. 

Mr.  Callaway :  Objection.  That  is  just  plain  lead- 
1559  ing.  I  ask  that  the  question  and  answer  be  stricken. 

It  is  just  plain  leading. 

Trial  Examiner  Lipscomb:  Head  the  question,  Mr.  Re¬ 
porter,  please. 

(The  reporter  read  the  question  and  answer  as  follows: 
“Question :  Was  the  experiment  discussed  first  without  any¬ 
one  being  mentioned?  Answer:  Yes.”) 

Trial  Examiner  Lipscomb :  And  you  have  objected  to  that 
question? 

Mr.  Callaway:  Yes.  It  is  just  a  plain  leading  question. 
There  are  no  ifs  and  ands  about  that. 

Trial  Examiner  Lipscomb:  I  admonish  counsel  not  to  ask 
leading  questions.  I  will  leave  this  one  in.  It  is  leading. 

Proceed  with  vour  examination. 

By  Mr.  Markel : 

Q.  When  Dr.  Gubner  came  to  you,  what  did  you  discuss 
that  finally  led  up  to  this  expermient?  Explain  your  talks 
with  Dr.  Gubner  which  finally  culminated  in  your  doing 
this  work?  A.  Dr.  Gubner  was  repeatedly  present  at  con¬ 
ferences  at  the  Kings  County  Hospital,  where  he  was  on  the 
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attending  staff  in  medicine,  and  where  I  was  clinical 

1560  pathologist  responsible  for  the  conduct  of  the  pro¬ 
thrombin  tests. 

During  these  conferences,  much  acrimony  was  in  the  air 
about  the  inaccuracy  of  the  prothrombin  time  determina¬ 
tions,  as  done  at  the  Kings  County  Hospital. 

I  was  blamed  with  this  inaccuracy,  which  I  pointed  out 

to  be  a  feature  of  all  hospitals,  with  the  results - 

Mr.  Callaway:  Wait  a  minute,  what  is  this  he  is  telling 
us  about? 

Mr.  Markel:  All  right,  if  you  haven’t  been  listening. 

Mr.  Callaway:  Would  you  read  me  the  question  back? 
It  is  my  error - 

The  Witness:  This  came  up  with  regard  to  the  effect  of 

dicumerol,  and  discussions - 

Mr.  Callaway:  Wait  just  a  minute,  Doctor.  I  want  the 
question  read. 

(The  reporter  read  the  question  as  follows:  “Question: 
When  Dr.  Gubner  came  to  you,  what  did  you  discuss  that 
finally  led  up  to  this  experiment?  Explain  your  talks  with 
Dr.  Gubner  which  finally  culminated  in  your  doing  this 
work?”) 

Mr.  Callaway:  I  don’t  think  that  has  any  bearing  on  it. 
He  admitted  that  he  did  it  for  the  respondent,  and  under¬ 
standing  at  the  time  he  did  it  that  it  was  for  the  purpose 
of  this  lawsuit. 

Mr.  Markel:  That  is  just  the  point.  I  think  that 

1561  is  an  incorrect  summary  of  the  witness’  testimony 

*  * 

yesterday,  and  much  time  was  spent  on  that  point; 
and  I  want  to  clear  it  up.  I  went  to  get  the  facts. 

Trial  Examiner  Lipscomb:  I  think  you  gentlemen  are 
splitting  hairs  over  the  matter  as  to  the  substance  of  it. 

But  proceed  with  your  examination. 

By  Mr.  Markel : 

Q.  Proceed  now,  with  the - 

Mr.  Markel:  What  is  the  last  you  have  there,  Mr.  Re¬ 
porter? 
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(The  reporter  read  the  answer  as  follows:  “Answer:  Dr. 
Gubner  was  repeatedly  present  at  conferences  at  the  Kings 
County  Hospital,  where  he  was  on  the  attendant  staff  in 
medicine,  and  where  I  was  clinical  pathologist  responsible 
for  the  conduct  of  the  prothrombin  tests.  During  these  con¬ 
ferences  much  acrimony  was  in  the  air  about  the  inaccuracy 
of  the  prothrombin  time  determinations,  as  done  at  the 
Kings  County  Hospital.  I  was  blamed  with  this  inaccuracy 
which  I  pointed  out  to  be  a  feature  of  all  hospitals,  with 
the  results - ”) 

A.  (Continuing) - that  it  was  suggested  more  research 

be  done  on  prothrombin  times,  and  those  medications  which 
were  liable  to  affect  prothrombin  times. 

1562  Q.  Including  which!  A.  Dicumarol,  salicylates, 
and  the  antibiotics. 

Q.  Were  there  doctors  present  other  than  Dr.  Guber  in 
those  discussions!  A.  Yes. 

Q.  Did  other  doctors  consider  it  desirable  that  work  be 
done! 

Mr.  Callaway:  Let  him  tell  what  other  doctors  were 
present. 

Mr.  Markel :  I  am  sorry. 

A.  The  director  of  laboratories,  Dr.  Caspar  Burn.  Alex¬ 
ander  Greenstein,  biochemist.  Dr.  Victor  Ginsberg,  direc¬ 
tor  of  the  blood  bank.  And  others  whose  names  I  do  not 
recall. 

Q.  What  conclusions  did  you  finally  reach ! 

Mr.  Callaway:  Who  reached! 

Mr.  Markel:  This  group. 

Mr.  Callaway:  He  can’t  tell  the  conclusions  of  this  group. 
I  object  to  him  telling  the  conclusions  of  this  group. 

By  Mr.  Markel: 

Q.  What  conclusion  did  you  reach ! 

Mr.  Callaway :  I  think  it  is  still  highly - 

Trial  Examiner  Lipscomb:  Yes.  I  think  it  is  still 

1563  objectionable. 
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Mr.  Markel:  Mr.  Examiner,  Mr.  Callaway  would  like 
to  have  this  record  read  as  he  says  it  read,  namely, 
that  this  was  all  just  a  commercial  proposition.  And  the 
fact  of  the  matter  is  that  the  experiment  with  Dolcin  tab¬ 
lets  was  just  incidental.  That  came  up  when  he  started  to 
look  for  money. 

Mr.  Callaway:  I  move  he  be  sworn. 

Mr.  Markel:  I  offer  to  make  that  proof  in  this  line  of 
questioning.  It  is  my  offer  of  proof,  and  that  is  what  this 
doctor  will  testify  to. 

I  think  it  is  highly  relevant  in  view  of  the  type  of  cross 
examination  that  Mr.  Callaway  did,  and  especially  this 
morning’s  interpretation  of  those  answers  which  he  says  he 
got.  I  think  that  ought  to  be  made  clear. 

It  goes  to  the  weight  I  know  and  it  is  not  too  important. 
But  I  would  like  to  have  this  experiment  explained  for  what 
it  is. 

Trial  Examiner  Lipscomb:  We  cannot  have  this  doctor 
testifying,  however,  to  the  conclusions  of  the  other  doctors. 

Mr.  Markel:  No.  I  just  want  him  to - I  meant  in  my 

question,  what  conclusion  did  he  reach. 

Trial  Examiner  Lipscomb:  I  think  you  said,  “we,”  the 
group. 

1564  Mr.  Markel:  That  was  objected  to.  And  then  I 
amended  the  question  to  “you.”  And  I  also  amend 
my  question. 

Trial  Examiner  Lipscomb:  How  does  your  question  now 
read,  or  will  you  restate  your  question. 

By  Mr.  Markel : 

Q.  As  a  result  of  these  conferences,  what  conclusion  did 
you  reach?  A.  I  reached  the  conclusion  that  it  would  be 
desirable  to  restudv  the  work  of  Dr.  Shapiro  and  Reddish 
on  the  prothrombinopenic  effect  of  salicylates,  and  also  to 
determine  what  effect  might  be  abolished  by  materials  which 
did  not  abolish  the  dicumarol  effect,  being  quite  ap¬ 
parent — 

Q.  Well,  that’s  your  conclusion.  We  want  to  cut  it  a 
little  short,  if  we  can. 


Then  what  did  you  do  after  you  concluded  you  wanted  to 
do  that  experiment?  A.  Dr.  Gubner  suggested  that  an  ex¬ 
periment  with  salicylate - 

Mr.  Callaway:  That  is  perfectly  incompetent.  That  is 
relating  a  conversation  between  him  and  Dr.  Gubner. 

Trial  Examiner  Lipscomb:  Objection  is  sustained. 

Mr.  Markel:  Well,  now,  Dr.  Gubner’s  position  in  this 
case  has  been  stated  for  the  record  yesterday,  and  on  cross 
examination,  conversations  were  directly  brought  out. 

Now  we  want  to  get  what  the  conversations  were.  Mr. 
Callaway  has  opened  the  door  to  that. 

1565  I  am  addressing  myself  to  the  conversations  with 
Dr.  Gubner  that  Mr.  Callaway  elicited  yesterday.  He 

has  opened  the  door,  and  I  want  to  walk  in  and  show  the 
room.  I  want  to  open  it  all  the  way. 

Trial  Examiner  Lipscomb :  The  ruling  remains  the  same. 
Mr.  Markel:  Mr.  Examiner,  do  I  understand  that  these 
conversations  which  Mr.  Callaway  elicited  from  the  witness 
yesterday  as  to  his  conversations  with  Dr.  Gubner,  that  I 
cannot  have  the  witness  now  explain  more  precisely  what 
these  conversations  were? 

I  think  I  am  entitled  to  address  myself  to  those  answers. 
I  am  sure  you  will  recall  that  there  were  quite  a  number  of 
questions  along  that  line. 

If  I  am  precluded  from  having  that  fully  explored,  I  am 
afraid  that  the  record  will  not  reveal  the  whole  facts.  And 
I  would  like  for  you  to  reconsider. 

Trial  Examiner  Lipscomb:  Off  the  record,  please. 
(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Mr.  Callaway:  Objection  withdrawn. 

Trial  Examiner  Lipscomb:  The  objection  has  been  with¬ 
drawn.  You  may  proceed. 

By  Mr.  Markel: 

Q.  Doctor,  be  brief  but  just  bring  us  up  to  the  time 

1566  when  the  matter  came  up  then  for  final  determination. 
A.  Dr.  Gubner  asked  me  whether  it  would  be  possible 
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to  run  a  study  on  the  effects  of  succinates  on  salicylate  pro- 
thrombinopenia,  on  patients.  I  told  him  it  would  be  imprac¬ 
tical  for  me  to  do  that  for  the  reason  that  the  administration 
of  succinates,  on  this  problematic  effect,  was  not  a  recog¬ 
nized  procedure  for  a  City  hospital,  could  not  be  done  on 
human  patients  in  a  City  hospital.  It  could  be  done  on 
patients  to  whom  the  project  was  explained,  but  the  facili¬ 
ties  did  not  exist  in  the  City  hospital  for  this  type  of  study. 

He  asked  me  whether  any  laboratory  animal  would  be 
suitable,  and  at  that  time  he  showed  me  a  report  by  Dr. 
Szucs,  which  is  the  study  which  had  been  done  on  human 
patients. 

Mr.  Callaway:  I  object  to  that.  That  is  getting  down  to 
bringing  in  Dr.  Szucs’  work. 

Mr.  Markel :  That’s  right.  May  I,  Mr.  Examiner,  instruct 
the  witness. 

By  Mr.  Markel: 

Q.  Let’s  not  go  into  side  details.  You  have  reached  this 
point  where  he  asked  you  about  experimental  animals,  and 
then  did  vou  decide  to  do  it  on  animals  too?  A.  Abso- 
lutelv  not.  I  suggested  that  the  rabbit  would  be  the  best 
animal. 

1567  Q.  That  is  what  I  mean.  A.  That  is  all  he  asked 
me  for  the  advice. 

Q.  And  he  asked  for  animals,  and  you  suggested - 

A.  The  rabbits. 

Q.  (Continuing)  - the  rabbit.  A.  I  suggested  the 

rabbit. 

Q.  Did  the  question  of  finance  come  up?  A.  No,  it  did  not 
come  up. 

Q.  When  did  that  first  come  up?  A.  As  nearly  as  I  can 
recall,  it  was  several  months  later.  Again  I  am  relying  on 
my  recollection. 

Dr.  Gubner  quoted  me  and  asked  me  whether  it  would  be 
possible  prosecute  such  a  study  on  rabbits  at  the  Kings 
County  Hospital,  and  I  said  I  would  have  to  ask  permission 
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of  my  direct  chief,  which  I  did,  and  he  said,  “No,  this  is 
not  in  our  routine  work  here,  and  we  don’t  want  to  do  it.” 

As  I  recall,  even  at  that  time  I  was  not  aware  of  the  Dolcin 
preparation. 

Q.  When  did  you  first  hear  the  name  Dolcin,  Dolcin  Cor¬ 
poration?  A.  I  presume  the  first  time  I  heard  it  was  over 
the  radio;  but  I  can’t  recollect  when. 

Q.  We  are  talking  now  about  your  conversation  in  con¬ 
nection  with  this  experiment.  A.  It  must  have  been  in  De¬ 
cember,  1949,  because  I  had  already  left  the  Kings  County 
Hospital. 

1568  Q.  Was  the  experiment  all  planned  before  you  ever 
heard  about  Dolcin,  in  your  mind? 

Mr.  Callaway:  I  declare  I  just  don’t  see  the  bearing  that 
has  got. 

A.  No.  There  were  no  definite  ideas  or  conclusion 
reached  on  my  part  as  the  conduct  of  the  experiment. 

He  would  ask  for  suggestions.  I  would  give  it  to  a  pro¬ 
fessional  colleague.  Although  I  admitted  the  desirability 
of  doing  some  work  on  prothrombins.  I  was  publishing  on 
prothrombins  all  the  time  anyway  at  that  time. 

Q.  Then  did  the  conversations  finally  result  into  an  agree¬ 
ment  on  your  part  to  do  the  work  A.  Not  while  I  was  at 
the  Kings  County  Hospital. 

Q.  When?  A.  It  was  after  I  left  the  Kings  County  Hos¬ 
pital  which  was  December  1,  1949,  and  before  the  incep¬ 
tion  of  the  experiment  which  was  January  ’50.  So  it  must 
have  been  some  time  during  the  month  of  December. 

Q.  1950,  when  you  agreed  to  do  the  work?  A.  I  don’t 
remember  whether  it  was  the  latter  part  of  ’49  when  I 
agreed  to  do  the  work.  It  must  have  been  a  couple  of 
weeks  before  the  experiment  got  under  way,  because  we  had 
to  get  prepared  for  it. 

Q.  And  did  the  question  of  costs  come  up  then?  A.  Oh, 
yes. 

1569  Q.  How  did  you  settle  that?  A.  I  asked  Dr.  Victor 

Ginsberg — I  mean - 
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Q.  I  mean  the  costs.  A.  The  cost  of  the  grant  to  evaluate 
how  much  it  would  cost  for  a  proposed  experiment  that  I 
submitted,  and  he  made  the  recommendation  as  to  how  much 
the  project  would  cost.  And  that  was  the  figure  that  I 
submitted. 

Q.  To  whom?  A.  To  Dr.  Gubner. 

Q.  To  Dr.  Gubner?  A.  Yes. 

Q.  Did  you  know  before  that  time  where  he  was  going  to 
get  the  money?  A.  Before  I  submitted  the  figures  to  Dr. 
Gubner  ? 

Q.  Yes.  A.  Yes,  I  did  know. 

Q.  You  had  discussed  that?  A.  Yes. 

Q.  Was  that  discussion  of  cost  the  first  time  you  ever 
heard  about  Dolcin  as  part  of  that  discussion?  A.  In  a 
scientific  connection ;  ves. 

7  i 

Q.  Now,  you  testified  on  cross  examination  yesterday 
about  a  Mr.  Coren  having  prepared  the  solutions.  Tell  us 
more  about  who  Mr.  Coren  is. 

Q.  Mr.  Coren  is  an  accredited  technician.  He  has 
1570  done  laboratory  work  for  a  number  of  years,  and 
whom  I  employ  as  a  technician  in  my  clinical  lab¬ 
oratory. 

It  is  his  function  to  make  up  the  reagents  with  the  help 
of  his  wife,  who  is  a  licensed  technician. 

Q.  We  will  talk  about  Mr.  Coren  only.  We  don’t  want  to 
get  afield  here.  A.  And  he  performs  the  duties  that  the 
routine  biological  technician  does  in  a  medical  laboratory. 
He  makes  solutions,  he  weighs  out  chemicals.  He  stand¬ 
ardizes  reagents. 

Q.  Is  he  solely  in  your  employ?  A.  He  is  solely  in  my 
employ. 

Q.  And  the  preparation  of  solutions  of  that  character — is 
the  preparation  of  solutions  of  that  character  part  of  his 
work?  A.  Yes. 

0.  Part  of  his  regular  assignments?  A.  Yes. 

Q.  Do  you  consider  him  a  careful  worker?  A.  I  do. 

Q.  You  said  you  got  the  chemicals  that  you  used  from 
the  Long  Island  Surgical  Supply  Company?  A.  I  said  we 
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get  practically  all  of  our  chemicals  from  the  Long  Island 
Surgical  Supply  Company.  I  don’t  know  whether  this  par¬ 
ticular  item  came  from  the  Long  Island  Surgical  Supply 
Company,  but  I  am  under  the  impression  that  it  must 

1571  have,  because  that’s  where  we  get  our  chemicals. 

Q.  That  is  a  supply  house  supplying  physicians — 
does  that  house  supply  physicians  generally?  A.  Yes. 

Q.  You  said  yesterday  that  the  letters  “C.P.”  were  on 
the  bottle.  What  does  “C.P.”  mean?  A.  Chemically  pure. 

Q.  You  used  the  term  “supracapillary  bleeding”  yester¬ 
day  in  one  of  your  discussions,  and  I  would  just  like  for  you 
to  state  what  you  meant  by  that  term.  A.  Supracapillary 
bleeding  would  be  bleeding  from  site  other  than  a  capil¬ 
lary  bed.  It  might  be  either  arterial  or  venous  bleeding 
because  in  one  instance  the  venous  tree  breaks  up  into  a 
capillary  bed,  and  sometimes  is  spoken  of  as  supra¬ 
capillary  rather  than  extracapillary  bleeding,  because  it 
indicates  a  more  profound  process  than  capillary  bleeding. 

Q.  Does  bleeding  out  of  a  blood  vessel  other  than  the 
capillaries  or  the  larger  vessel  come  in  the  category  of 
supracapillary  bleedings?  A.  Yes. 

Q.  Is  that  what  you  had — what  you  implied - 

Mr.  Callaway :  Objection.  That  is  just  as  leading  as  can 
be.  He  is  just  leading  him  down  the  line. 

I  haven’t  objected  yet,  but  I  am  going  to  start  objecting 
some  more. 

1572  Mr.  Markel:  He  used  a  term  which  the  Exami¬ 
ner — 

Mr.  Callaway:  And  you  want  him  to  say  more  about  it. 
So  you  ask  him  the  question  suggesting  the  answer. 

Mr.  Markel:  I  just  wanted  a  short  definition  of  supra¬ 
capillary  bleeding.  I  wanted  to  shorten  it  because  we  got 
into  things  of  what  it  not  was  and  I  want  to  restrict  it  to 
what  it  was.  We  are  not  interested  in  what  it  not  was. 
And  that  is  all  I  had  in  mind. 

I  am  sorry. 


By  Mr.  Markel: 

Q.  Doctor,  you  testified  that  your  examination  of  the 
tissue  was  gross?  A.  Yes. 

Q.  Gross  pathological  examination?  A.  That’s  right. 

Q.  Do  you  find — frequently  find  that  adequate  to  deter¬ 
mine  in  jury  has  occurred  or  not  ?  A.  Frequently  we  do,  yes. 

Q.  If  there  is  any  uncertainty  after  gross  examination, 
do  you  then  make  a  micro  examination  of  the  tissue?  A.  Not 
always.  Sometimes  injuries  do  not  appear  microscopically 
either  when  they  do  appear  grossly. 

Q.  Was  there  anything  about  these  issues  which  would 
have  suggested  to  a  careful  worker  that  the  tissues  be 
1573  examined  microscopically?  A.  There  was  nothing. 

•  ••••••••• 

1628  Dr.  Norton  D.  Rilz 

was  thereupon  called  as  a  witness  for  the  respondent  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Markel: 

Q.  Dr.  Ritz,  you  have  given  the  reporter  your  full  name 
and  address?  A.  That’s  right. 

Q.  You  are  a  medical  doctor  by  profession?  A.  Yes. 

Q.  What  are  your  present  engagements,  professionally, 
professional  engagements  ?  A.  I  am  a  specialist  in  internal 
medicine,  and  hematologist. 

Q.  Will  you  please  go  into  a  little  more  detail,  explaining 
the  extent  of  your  activities  in  those  fields.  A.  Well,  I  am 
hematologist  connected  with  two  hospitals;  The  Swedish 
Hospital  where  I  am  associate  hematologist,  and  the 

1629  Maimonides  Hospital  in  Brooklyn  where  I  am  on  the 
hematology  staff. 

Then  I  do  the  ordinary  practice  of  internal  medicine,  in 
other  words,  I  have  a  private  practice  and  hospital  staff 
appointments  and  treat  patients. 
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Q.  Will  you  please  outline  your  qualifications  for  this 
practice,  beginning  with  your  medical  training  and  then  give 
us  your  educational  training,  as  well  as  your  experience. 
A.  Well,  I  received  a  master’s  degree  in  chemistry,  par¬ 
ticularly  biochemistry,  from  Columbia  University,  1937. 

I  was  at  the  University  of  Minnesota  Medical  School,  1937 
to  ’41. 

I  interned  at  Kings  County  Hospital  in  Brooklyn  from 
1941  until  the  latter  part  of  1942  when  I  entered  the  Army. 

I  was  in  the  Army  from  ’42  to  the  early  part  of  1946. 

Now,  while  I  was  in  the  Army,  I  was  the  chief  of  labora¬ 
tory — chief  of  the  laboratory  division  for  an  Army  hospital 
ship  of  about  500  beds  which  transported  casualties  from 
the  Mediterranean  theatre  back  to  the  United  States,  and 
also  casualties  between  Europe  and  North  Africa. 

I  later  became  chief  of  medicine  for  the  same  unit. 

Q.  What  did  all  these  duties  on  that  hospital  ship  involve, 
as  far  as  your  own  activities  were  concerned?  A.  It  in¬ 
volved  the  performance  and  the  supervision  of  all  the  rou¬ 
tine  laboratory  tests  which  are  done  in  the  hospital, 
1630  including  the  usual  blood  tests,  prothrombin  deter¬ 
minations,  urinalyses,  stool  analyses,  serological  de¬ 
terminations,  and  so  forth. 

Q.  Proceed.  A.  And  following  my  discharge  from  the 
Army,  which  was  the  early  part  of  ’46,  I  was  a  resident 
in  internal  medicine  at  the  Kings  County  Hospital  for  18 
months.  And  following  this,  I  went  into  private  practice, 
and  have  engaged  in  practice  since  then. 

I  received  my  certification  from  the  American  Board  of 
Internal  Medicine  in  December,  1950.  I  have  been  practicing 
internal  medicine,  which  includes  the  treatment  of  heart 
conditions,  rheumatic  conditions,  metabolic  conditions,  gas¬ 
trointestinal  conditions,  and  so  forth;  and  have  also  been 
doing  hematology  at  the  two  institutions  which  I  mentioned 
and  also  my  private  practice. 

I  think  that  brings  us  up  to  date. 

Q.  Where  we  started?  A.  Yes. 
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Q.  What  about  membership  in  professional  organiza¬ 
tions?  A.  I  belong  to  the  Brooklyn  Society  of  Internal 
Medicine,  and  to  the  Blood  Society  at  the  New  York  Acad¬ 
emy  of  Medicine.  And,  of  course,  the  local  County  Society, 
Kings  County  Medical  Society. 

You  just  want  the  professional  ones  or  honor  so¬ 
cieties? 

1631  Q.  And  honor  societies  too.  A.  Well,  the  Alpha 
Omega  which  is  an  honorary  medical  society.  The 

Sigma  Psi  which  is  a  national  scientific  organization. 

Q.  Are  you  a  diplomate  of  the  Board  of  Internal  Medi¬ 
cines?  A.  Yes,  I  mentioned  that.  In  December,  1950, 1  was 
certified. 

Q.  Have  you  had  occasion  to  publish  scientific  papers? 
A.  Yes,  I  have. 

Q.  Will  you  indicate  roughly  the  extent  of  your  publica¬ 
tion  and  the  subject  matter  in  a  general  way?  A.  I  pub¬ 
lished  a  total  of  about  ten  or  twelve  papers — I  don’t  recall 
exactly.  The  first  two  of  these  were  at  the  University  of 
Minnesota  in  1940,  which  I  was  in  Medical  School.  The 
subsequent  ones  were  in  the  period  following  the  war  in  my 
medical  residency  and  since  having  been  in  practice. 

Q.  Have  you  had  occasion  to  administer  relatively  high 
dosages  of  salicylates  to  patients  whom  you  have  treated 
for  various  causes  and  diseases?  A.  Yes,  I  have. 

Q.  Will  you  give  us  some  details  of  your  experience  in 
that  respect?  A.  Well,  both  during  my  internship,  during 
the  period  I  was  in  the  military  service,  and  in  my 

1632  medical  residence  and  private  practice,  I  have  had 
occasion  to  treat  patients  with  various  rheumatic  con¬ 
ditions  including  acute  rheumatic  fever,  rheumatoid  arthri¬ 
tis,  gout,  and  various  other  arthritis  diseases. 

Now,  I  have  used  doses  of  salicylates  as  high  as  eight  to 
ten  grams  daily,  continued  over  a  period  of  several  weeks. 

Q.  Did  you  during  that  period  make  any  observations  for 
likely  injurious  side  effects  of  the  patients?  A.  Yes,  I  did. 

Q.  Did  you  observe  any  such  side  effects?  A.  The  only 


side  effects  I  observed  were  those  due  to -  were  those 

predominantly  in  children,  which  included - which  con¬ 

sisted  of  an  over-ventilation.  That  is  to  say,  the  salicylates 
would  stimulate  the  respiratory  center  and  produce  a  rapid, 
deep  type  of  respiration. 

You  are  more  apt  to  encounter  that  in  children  than  in 
adults. 

But  other  than  that,  I  don’t  believe  that  I  ever  observed 
any  deleterious  side  effects  due  to  salicylates. 

Q.  Any  hemarroids  attributable  to  salicylates  come  to 
your  attention  during  all  the  experiences  that  you  have 
outlined?  A.  I  never  observed  any  personally. 

Q.  Liver  damage  ?  A.  I  never  observed  any. 

1633  Q.  Kidneys.  A.  Nor  kidneys. 

Q.  Had  there  been  such  conditions  on  the  hospital 
ship  that  you  were  on,  for  example,  or  in  any  Army  hos¬ 
pitals  where  you  were  would  they  come  to  your  attention? 
A.  They  would  ordinarily  come  to  my  attention  in  the  ca¬ 
pacity  that  I  was. 

Q.  Now,  doctor,  in  your  opinion  based  on  your  personal 
experiences  in  the  administration  of  salicylates  that  you 
have  testified,  your  general  experience,  your  familiarity 
with  the  literature,  would  you  say  that  administration  of  a 
drug  which  would  cause  the  patients  to  ingest  up  90  grains 
of  salicylates  a  day  over,  say,  three,  four  weeks  would  be 
safe?  A.  I  would  say  so. 

Q.  Have  you  ever  conducted  any  experiments  to  deter¬ 
mine  the  effects  of  salicylates  on  the  excretion  of  vitamin  C  ? 
A.  Yes.  I  conducted  such  experiments  at  the  University  of 
Minnesota,  as  I  mentioned,  which  was  before  the  war. 

Q.  Was  that  work  published?  A.  Yes,  that  work  was 
published. 

Q.  How  long  ago  was  that  work  done  ?  A.  That  was  was 
done  in  1940.  That  is,  it  was  published  in  1940.  The  work 
probably  began  in  1939, 1  would  say. 

Q.  How  many  papers  were  published  on  the  subject? 
A.  Two  papers. 
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1634  Q.  Did  they  both  relate  to  the  same  experiment? 

A.  Yes,  both  related  to  the  same  experiment. 

Q.  The  two  papers  discussed  the  data  and  conclusions 
drawn  from  that  experiment?  A.  Yes. 

Q.  Collectively  the  two  papers?  A.  The  two  papers,  col¬ 
lectively — one  was  really  a  continuation  of  the  other. 

Q.  Have  you  those  papers  with  you?  A.  Yes,  I  have. 

Q.  What  are  their  titles?  A.  Well,  the  first  one,  January 
13,  1940,  was  “The  Effect  of  Drugs  on  Vitamin  C  Excre¬ 
tion.”  That  was  published  in  the  Journal  of  Pharmacology 
and  Experimental  Therapeutics. 

The  second  one  which  was  published  in  December,  1940, 
in  the  same  journal,  was  “The  Effect  of  Salicylates  and 
Carvone  on  the  Ascorbic  Acid  Content  of  Animal  Tissues.” 

Ascorbic  acid,  of  course,  being  the  same  as  Vitamin  C. 

Mr.  Markel :  I  would  like  to  have  these  papers  identified  at 
this  time  respectively  in  the  order  in  which  the  witness  has 
identified  them. 

Trial  Examiner  Lipscomb:  Let  them  be  marked  as  Re¬ 
spondent’s  Exhibits  19  and  20. 

(The  papers  referred  to  were  marked  Respondent’s  Ex¬ 
hibits  19  and  20  respectively  for  identification.) 

1635  By  Mr.  Markel : 

Q.  Now,  do  Exhibits  19  and  20  for  identification  respec¬ 
tively  contain  a  description  of  the  experiments  including  the 
procedure  followed?  A.  Yes. 

Q.  Do  they  include  the  basic  data  that  was  determined  at 
the  time  the  experiment  was  carried  on?  A.  Yes. 

Q.  Did  you  yourself  carry  on  the  experiments?  A.  Yes, 
I  did. 

Q.  Did  you  check  the  data  in  the  papers  against  your 
original  records  made  at  the  time  when  you  carried  on  the 
experiment?  A.  Yes.  That  was  checked  at  least  three  or 
four  times  before  publication. 

Mr.  Markel:  Mr.  Examiner,  I  offer  these  papers  in  evi¬ 
dence,  and  then  we  can  discuss  them  with  the  witness. 


^  rr  ^ 

o/o 

Mr.  Callaway:  I  see  no  reason  for  the  papers  going  in 
evidence.  Whatever  this  witness  could  testify  they  did 
about  the  experiments,  he  can  testify  about  them.  And 
what  he  cannot  testify  about  that  may  be  involved  in  the 
papers,  why,  certainly  it  will  not  be  admissible  in  evidence. 
May  I  see  them. 

(Mr.  Markel  hands  documents  to  Mr.  Callaway.) 

Mr.  Callaway :  For  instance,  the  paper  starts  about 

1636  Daniels  and  Everson  first  reported  in  1936  and  such. 
And  Youmans  and  coworkers  reported.  Keith  and 

Hickmans  reported  and  go  on  down  through  there,  Longe- 
necker  and  King  reported,  and  so  forth  and  so  on. 

It  is  just  a  way  of  getting  in  through  the  back  door  the 
testimony  of  these  other  workers  which  are  mentioned  in 
this  paper  when  he  could  not  put  it  in  directly. 

So  I  object  to  it  for  that  reason. 

Mr.  Markel:  Well,  Mr.  Examiner,  of  course  this  is  what 
I  consider  a  well-prepared  scientific  article,  and  that’s  the 
way  scientific  subjects  are  discussed. 

We  have  the  author  here. 

Trial  Examiner  Lipscomb:  And  you  can  examine  him  as 
to  the  subject  matter  about  which  we  are  interested. 

The  objection  is  sustained. 

You  have  full  opportunity  to  examine  him,  Mr.  Markel. 
I  think  that  will  be  satisfactory,  and  the  record  will  have 
fewer  extraneous  problems. 

Mr.  Markel :  Of  course,  I  will  have  an  exception. 

Trial  Examiner  Lipscomb:  Your  exception  is  noted. 

By  Mr.  Markel: 

Q.  Now,  then,  Dr.  Ritz,  under  the  circumstance  will  you 
tell  us  precisely  first  the  organization  of  the  experiment', 
and  tell  us  what  kind  of  animals  you  used,  medication,  the 
mode  of  administration,  and  so  forth.  In  other  words, 

1637  give  us  a  complete  description  of  the  procedure  and 
observations. 

Mr.  Callaway:  I  wonder  if  we  could  have  the  original 
notes  of  the  experiment  for  purposes  of  cross  examination  ? 
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Mr.  Markel :  I  said  that  we  did  not  have  them. 

Mr.  Callaway:  I  object  to  any  testimony  about  an  experi¬ 
ment  then. 

By  Mr.  Markel: 

Q.  Dr.  Ritz,  do  you  have  a  present  dear  recollection  of 
what  you  did  and  what  you  observed  at  that  time?  A.  Yes, 
sir;  I  do. 

Mr.  Callaway:  All  the  details? 

Mr.  Markel:  Well,  now,  that  is  too - 

Trial  Examiner  Lipscomb :  May  I  ask  him  a  question. 

Mr.  Markel:  Surely. 

Trial  Examiner  Lipscomb:  Doctor,  did  you  perform  the 
experiments  yourself? 

The  Witness:  Yes,  I  did. 

Trial  Examiner  Lipscomb:  Or  did  you  supervise  others? 

The  Witness:  No.  I  did,  I  would  say,  80  or  90  per  cent 
of  the  work  myself. 

Mr.  Callaway :  What  did  Samuels  and  Addiss  have  to  do 
with  it? 

The  Witness :  Some  of  the  work — now’  in  the  first 
1638  paper — that  is  the  second  paper.  Now%  Addiss,  w*ho 
wras  the  third  author  in  that  paper,  helped  in  the 
preparation  of  some  of  the  reagents  which  are  used  in  the 
determination  of  the  vitamin  C  and  other  corrollary  de¬ 
terminations. 

Mr.  Callaw’av:  Wliat  did  the  other  man  have  to  do 
with  it? 

The  Witness :  Dr.  Samuels  was  the  professor  of  biochem¬ 
istry,  and  as  such  he  supervised  me,  but  I  actually  did  most 
of  the  work. 

The  experiments  wrere  of  the  type  w’hich  mutually  re¬ 
quired  the  assistance  of  working  together  as  a  team  of 
tw’o  or  three  individuals,  collectively. 

So  that  any  wTork  that  wras  done  was  done  by  myself 
and  the  others  together.  In  other  w’ords,  there  is  a  time 
limit  because  vitamin  C  is  an  unstable  material,  as  you  may 
realize,  and  any  determinations  which  are  done  have  to  be 


done  on  the  same  day.  The  animals  had  to  he  sacrificed 
and  analyzed  on  the  same  day. 

So  that  usually  the  analyses  were  performed  by  a  team 
consisting  of  myself,  Dr.  Samuels,  and  perhaps  a  labora¬ 
tory  assistant,  working  all  three  of  us  together. 

But  I  had  direct  supervision  of  selecting  the  animals, 
preparing  the  diet  for  the  animals,  taking  care  of  the 
animals,  administering  the  drug  to  the  animals,  which  wras 
done  by  a  stomach  tube,  it  was  done  every  day,  and 

1639  had  to  be  done  at  a  stated  regular  time. 

I  had  to  collect  the  urine  specimens  of  these  animals 
and  was  responsible  for  analyzing  them  and  so  forth. 

Mr.  Callaway:  Did  you  do  the  analyzing  yourself? 

The  Witness :  I  did  the  analyzing ;  yes,  sir. 

Mr.  Callaway:  Nobody  else  did  any  of  it? 

The  Witness :  No,  sir. 

Mr.  Markel:  May  I  proceed,  now? 

Trial  Examiner  Lipscomb:  You  may  proceed,  sir. 

Mr.  Callaway:  Save  exceptions,  I  think  it  will  be  appar¬ 
ent  as  we  go  along  that  he  cannot  remember  all  the  details. 

Mr.  Markel:  Mr.  Examiner,  I  think  it  will  also  become 
apparent  as  we  go  along  that  anything  he  doesn’t  remem¬ 
ber  goes  to  the  weight  rather  than  the  validity  of  what 
he  says. 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

By  Mr.  Markel: 

Q.  Now,  doctor,  would  you  proceed  then  to  outline  the 
experiment  as  I  indicated  earlier.  A.  Well,  the  first  series 
of  experiments  was  to  actually  ascertain  if  salicylates  ad¬ 
ministered  to  rats  and  guinea  pigs  actually  did,  as  was 
represented,  increase  the  excretion  of  vitamin  C  in 

1640  the  urine.  That  was  the  first — those  were  the  first 
series  of  experiments  which  we  performed. 

Now,  these  experiments  as  I  indicated  previously,  were 
performed  by  having  a  littermate  animals. 


Q.  What  do  you  mean  by  “littermate”?  A.  Littermate, 
that  is,  an  average  litter,  four  or  five  or  six  animals.  We 
select  one  or  two  from  each  litter  and  put  one  in  the  experi¬ 
mental  group  and  one  in  the  control  group. 

Q.  In  other  words,  the  control  and  the  experimental  ani¬ 
mals,  if  I  may  lead  to  this  extent,  were  from  the  same 
mother?  A.  Yes.  So  that  any  hereditary  differences  might 
be  minimized.  That  is  the  point. 

Q.  Very  well.  Continue,  please.  A.  So  that  we  make  up 
these  two  series  of  animals,  one  of  which  receives — both  of 
which  receives  a  certain  diet  and  are  kept  in  the  same  type 
of  cages,  are  treated  in  the  same  manner.  Everything  is 
identical,  except  that  the  experimental  group  receives,  in 
addition  to  all  the  other  conditions,  the  medication  which 
we  were  testing. 

Q.  Were  all  conditions  with  respect  to  all  animals  iden¬ 
tical  except  that  one  got  medication  and  the  other  did  not? 
A.  That  is  correct.  We  even  went  to  the  extent  of  stomach 
tubing  the  experiment — the  control  animals,  and  just  giving 
them  ordinary  saline,  rather  than  the  preparation. 
1641  Q.  Why  did  you  do  that?  A.  Just  to  avoid  any 
criticism  that  the  effect  of  passing  a  tube  into  a  rat 
might  have  him  upsetting  the  animal  or  Heaven  knows 
what  else. 

Q.  Yes  A.  In  other  words,  the  conditions  were  identical, 
except  that  one  group  received  drug  and  one  did  not. 

Q.  How  many  animals - 

Mr.  Markel:  Mr.  Examiner,  I  may  ask,  I  think  it  will 
be  correct  for  me  to  suggest  to  the  witness  that  he  can 
refer  to  the  paper  to  refresh  his  recollection  as  to  the 
number  of  animals,  and  that  sort  of  thing. 

Trial  Examiner  Lipscomb :  Yes. 

Mr.  Markel:  If  that  be  necessary.  Maybe  he  knows; 
I  don’t  know. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 
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By  Mr.  Markel: 

Q.  How  many  animals  did  you  have?  Just  give  us  the 
number  for  the  control  and  the  number  for  experimental 
animals.  A.  Now,  as  a  general  average  we  would  have  about 
five  or  six  animals  in  each  group. 

In  addition  to  testing  the  effects  of  salicylates,  which  we 
were  primarily  interested  in,  we  also  tested  the 

1642  effect — under  the  same  identical  conditions — of  a 
number  of  other  drugs  which  were  presumably  re¬ 
lated  to  salicylates  or  thought  to  be  related. 

Q.  Which  were  some  of  those  drugs?  A.  Namely  neo- 
cinchophen,  caffein.  Then  we  also  tested  sodium  bicarbonate 
and  salyrgan. 

This  really  has  no  direct  bearing  except  we  were  inter¬ 
ested  in  the  mechanism  of  determining  how  the  excretion 
occurred,  and,  therefore,  we  used  salyrgan  which  is  a 
mercurial  diuretic  which  increases  the  flow  of  urine. 

The  reason  this  was  done  was  to  see  if  the  effect  of 
salicylates  was  a  non-specific  one  such  as  perhaps  increasing 
the  flow  of  urine. 

We  tested  acetylsalicylic  acid  and  we  tested  sodium 
salicylate.  Of  the  drugs  which  we  tested,  thte  salicylates, 
acetylsalicylic  and  sodium  salicylates  were  the  only  two 
which  gave  the  effects. 

Q.  Before  we  came  to  that:  You  tested  those  drugs,  and 
how  frequently  did  you  administer  the  drugs?  A.  It  de¬ 
pended  on  the  type  of  experiment  we  were  doing.  We  did 
a  short-term  experiment  and  a  longer  period  of  experiment. 

Under  the  short-term  experiments,  we  would  give  the 
animal  two  doses  of  the  drug,  thirty  milligrams  per  100 
grams  of  animals.  And  then  we  would  analyze  the  urine 
over  the  next  few  days,  and  see  what  effect  it  had 

1643  on  the  excretion  of  the  ascorbic  acid. 

Q.  You  mean  one  administration -  A.  Two. 

Q.  Two  doses?  A.  Two  doses,  both  given  by  stomach 
tube. 

Q.  How  far  apart?  A.  Those  were  given  about  twelve 
hours  apart,  as  I  recall. 
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Under  the  longer  term  experiments  we  would  give  the 
drug  daily  for  a  period  of  as  long  as  a  week,  and  deter¬ 
mining  in  the  same  manner  what  the  effect  was  on  the 
excretion  of  ascorbic  acid  in  the  urine. 

Q.  What  observations  did  you  make  as  the  animals  were 
being  observed?  A.  The  results  of  our  studies  concisely 
were  that  we  found - 

Q.  I  mean  by  observations,  what  did  you  look  for,  I 
should  say,  as  you  went  along?  A.  Well,  we  would  analyze 
the  urine  which  was  excreted  by  the  animals.  That  con¬ 
sisted  of  the  daily  collection  of  urine. 

Q.  Yes?  A.  As  I  mentioned,  every  drop  of  urine  was 
caught  as  humanly  possible,  because  the  cage  was  over  a 
large  funnel  the  size  of  the  cage  and  it  had  certain  pre¬ 
servatives  in  it  which  would  preserve  the  ascorbic  against 
the  oxidation. 

Q.  Was  that  procedure  generally  followed -  A.  That 

is  the  general  procedure  followed. 

1644  Q.  In  collecting  and  making  urine  determinations? 

A.  Yes.  Those  are  the  usual  metabolic  type  of  col¬ 
lection. 

And  we  found  in  essence  that  the  animals  receiving  the 
salicylates  had  a  rise  in  the  amount  of  ascorbic  acid  which 
was  excreted  over  the  next  several  days. 

Q.  Did  you  make  any  determinations  to  find  out  where 
this  ascorbic  acid  came  from?  A.  Yes.  That  led  us  to  the 
next  step  in  our  experiments  which,  after  we  had  ascertained 
that  the  excretion  actually  did  occur,  we  were  then  led  to 
find  out  where  the  ascorbic  acid  that  was  being  excreted 
came  from,  from  the  bodv  of  the  animal. 

In  so  doing,  we  were  led  to  analyses  of  the  organs  of 
these  animals,  following  the  same  procedure  as  I  have 
already  mentioned. 

At  the  termination  of  the  experiments,  that  is,  following 
out  the  same  dosage,  the  same  length  of  time,  and  period 
of  observation,  then  the  animals  were  sacrificed,  the  organs 
were  dissected  out,  frozen  and  analyzed  according  to  the 
usual  method  of  analyzing  for  ascorbic  acid. 


Q.  Which  organ  did  so  analyze?  A.  We  analyzed  the 
liver,  the  brain,  the  adrenal  gland,  the  kidney,  and  the 
plasma. 

Q.  What  did  you  find  with  respect  to  the  source, 

1645  then,  of  the  increased  excretion?  A.  We  found  that 
following  the  administration  of  salicylates,  that  there 

was  a  decrease  in  the  organ  content  of  ascorbic  acid  in  the 
brain,  in  the  liver,  in  the  adrenal,  and  in  the  kidney,  as  well 
as  the  plasma. 

However,  the  effects  were  most  marked  in  the  adrenal, 
where  we  got  a  33  per  cent  reduction  in  the  ascorbic  acid 
content  of  the  organ  after  the  animal  had  received  salicyl¬ 
ates. 

Q.  The  33  per  cent  that  you  referred  to - 

Mr.  Callaway:  In  what  organ  was  that? 

The  Witness :  The  adrenal  gland. 

By  Mr.  Markel: 

Q.  Thirty-three.  Against  w’hat  did  you  measure  that  to 
determine  the  percentage?  A.  That  was  measured  against 
the  control  value  of  the  similar  group  of  animals. 

There  were  ten  groups  of  animals  in  that  control  series 
of  five  groups  in  that  particular  group  that  received  the 
salicylates. 

Do  you  want  the  actual  figures  ? 

Mr.  Markel :  I  would  like  to  have  the  actual  figures  read 
into  the  record,  if  I  may,  Mr.  Examiner,  because  that  is 
definitely  something  with  his  knowledge. 

Mr.  Callaway:  All  right,  I  won’t  object  to  it. 

A.  Well,  the  control  figure  for  the  concentration  of  ascor¬ 
bic  acid  per  gram  of  tissue  in  the  adrenal  gland  was 

1646  2.97  milligrams  per  gram. 

In  the  group  which  had  received  30  milligrams  of 
sodium  salicylate  per  100  grams  of  body  wreight  twice  daily 
for  six  days — Page  364,  Exhibit  20,  Table  1,  there  was  2.97 
milligrams  per  gram  in  the  controls;  and  following  the 
administration  of  sodium  salicylate,  the  value  dropped  to 
1.87  milligrams  per  gram. 
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You  will  notice  also  that  there  is  no  overlapping  in  the 
range  of  these  figures  as  given  just  below  the  average 
figures. 

Mr.  Callaway:  I  don’t  understand  that.  What  do  you 
mean  by  that? 

The  Witness:  If  you  notice,  beneath  the  figure  2.87  ap¬ 
pears  two  figures;  2.32  and  3.48. 

Mr.  Callaway:  Yes. 

The  Witness :  That  is  the  range  of  variation  in  the  group 
of  five  animals. 

In  other  words,  they  weren’t  all  the  same  value;  some 
were  less  and  some  were  more.  But  2.97  is  the  accrued 
average. 

Under  the  figure  of  1.87  are  1.66  and  2.29,  which  is  the 
range  for  that  group,  indicating  there  was  no  overlapping 
in  the  two  series  which  would  lead  us  to  believe  that  this 
was  a  significant  value,  and  also  the  fact  that  it  was  of  the 
organs  observed,  the  greatest  value,  the  greatest 
1647  percentage  change. 

That  is,  if  I  have  calculated  the  percentage  change 

for  the  liver,  brain - and  if  you  would  like,  I  could  give 

you  those  figures. 

Mr.  Markel:  You  may  do  so,  if  it  is  not  long. 

The  Witness:  All  right.  The  adrenal  gland  showed  a 
33  per  cent  decrease  in  concentration.  The  liver  showed 
24  per  cent.  The  brain,  23  per  cent.  And  plasma,  25  per 
cent.  The  kidney,  1  per  cent. 

So  that  the  adrenal  gland,  of  the  organs  analyzed, 
showed  the  greatest  change  in  ascorbic  acid  concentration. 
And  we  thought  that  those  findings  were  significant. 

By  Mr.  Markel : 

Q.  Thirty-three  per  cent?  A.  Yes. 

Q.  Are  you  familiar  with  the  literature  in  this  field? 
A.  Yes,  I  am. 

Q.  And  with  what  the  literature  represents?  A.  This 
finding  has  been  amply  confirmed.  I  might  say  that  this 
was  probably  the  first  obervations  made  in  this  field.  At 
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that  time  we  had  no  inkling  of  what  significance  it  had. 
But  it  was  a  factual  observation. 

Subsequently,  these  findings  were  confirmed  by - 

Mr.  Callaway:  Objection. 

Mr.  Markel:  Well,  let’s  leave  it  with  literature. 

1648  The  Witness :  Sayres  and  Sayres - 

Mr.  Callaway:  Just  a  moment.  Objection. 

Mr.  Markel:  You  can’t  mention  articles  here. 

The  Witness :  I  am  sorry. 

Mr.  Markel:  Mr.  Examiner,  I  want  the  record  to  show, 
of  course,  that  when  I  say  this  to  my  witness,  I  think  he 
should  be  permited  to  do  so.  Just  so  the  record  doesn’t 
appear  to  be  inconsistent. 

Trial  Examiner  Lipscomb:  All  right.  The  objection 
sustained. 

By  Mr.  Markel: 

Q.  What  is  ACTH?  A.  ACTH  stands  for  adrenocortico- 
trophic.  It  is  a  hormone  which  is  secreted  by  the  pituitary 
gland  and  which  stimulates  the  adrenal  gland. 

Q.  Is  ACTH  used  in  the  treatment  of  arthritic  and  rheu¬ 
matic  conditions?  A.  Yes,  it  is. 

Q.  Have  you  observed  patients  under  such  treatment? 
A.  Yes,  I  have. 

Q.  Are  you  familiar  with  the  method  of  assay  used  to 
determine  the  potency  of  ACTH?  A.  Yes. 

Q.  Will  you  describe  it.  A.  The  method  of  assay  which 
is  most  frequently  used,  at  least  it  is  the  standard 

1649  method  by  the  Armour  Company,  which  they  use — 
and  they  are  the  largest  producers  of  ACTH,  as 

far  as  I  know — is  to  give  four  micrograms  of  ACTH  intra¬ 
venously  to  a  rat  whose  pituitary  gland  has  been  removed, 
a  hypophvsectomized  animal,  and  then  noting  the  fall  in 
the  ascorbic  acid  content  of  the  adrenal  gland. 

In  order  for  that  preparation  wThich  is  being  tested  to 
be  acceptable,  to  have  an  acceptable  potency  for  human 
usage  in  the  treatment  of  rheumatic  disorders,  it  should 
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cause  a  drop  in  the  ascorbic  acid  content  of  20  to  40  percent. 

Q.  If  the  drop  is  less  than  20  per  cent,  what  is  that  sig¬ 
nificance?  A.  Well,  it  means  that  the  particular  preparation 
which  is  being  tested  is  not  of  a  sufficiently  high  potency 
to  be  used  for  the  treatment  of  human  beings. 

Q.  And  if  it  is  above  20  per  cent,  then  what  is  the  con¬ 
clusion  with  respect  to  its  efficiency?  A.  It  has  acceptable 
potency  in  producing  the  desired  effect. 

Q.  Have  you  an  opinion  as  to  why  the  pituitary  is  elimi¬ 
nated?  A.  Well,  the  pituitary  is  eliminated  because  the 
thing  which  we  are  testing,  the  adrenocorticotrophic,  is 
something  which  is  secreted  by  the  pituitary.  If  we  didn’t 
remove  the  pituitary,  then  you  would  have  a  confu- 

1650  sion  of  things  being  tested. 

Q.  Did  you  draw  any  conclusion  from  this  simi¬ 
larity  of  action  of  ACTH  on  the  adrenal,  and  of  salicylates 
of  the  adrenal?  A.  Yes,  I  have  drawn. 

Q.  What  is  your  conclusion.  A.  My  conclusion  is  that 
at  least  in  this  particular  respect,  that  the  salicylates  affect 
the — have  a  similar  action  on  the  adrenal  gland  as  the 
ACTH,  namely,  in  producing  a  decrease  in  the  ascorbic  acid 
content. 

Now,  this  in  turn  means  that  the  adrenal  gland  is  being 
stimulated  to  release  the  steroid  hormones  which  are  con¬ 
tained  in  the  gland. 

In  other  words,  the  secretion  of  ascorbic  acid  in  the 
gland  signifies  activities  of  the  gland.  So  that  the  more 
depletion  we  would  then,  say,  the  greater  the  activation 
of  the  gland. 

And,  therefore,  the  salicylates  which  caused  the  deple¬ 
tion  of  the  ascorbic  acid  are  in  effect  activating  the  gland 
to  release  the  steroids  which  would  be  compound  E  and  F, 
the  compound  E  being  cortisone,  which  are  being  released 
from  the  adrenal  cortex. 

So  I  would  say,  then,  that  the  salicylates  have  an  ACTH- 
like  effect  on  the  adrenal  gland. 

Q.  In  releasing  cortisone  into  the  system?  A.  Yes. 

1651  Q.  Have  you  finished?  A.  Well,  I  was  going  to 
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say  there  is  other  evidence  bearing  on  this  point,  other 
than  my  own  work,  which  leads - 

Mr.  Callaway:  Just  a  minute,  now;  you  can’t  go  into 
that.  Objection. 

Mr.  Markel :  Mr.  Examiner - 

Mr.  Callaway:  I  ask  that  that  voluntary  answer  be 
stricken. 

Trial  Examiner  Lipscomb:  It  will  be  stricken. 

Mr.  Markel:  He  is  talking  about  the  state  of  the  litera¬ 
ture.  I  think  that  is  the  line  we  have  drawn  in  this  very 
hearing. 

Trial  Examiner  Lipscomb:  Yes,  he  was  speaking  about 
the  literature. 

Mr.  Markel:  But  it  is  my  understanding  he  cannot  say 
Author  X,  Y  and  Z  says.  But  he  says  this  confirmed  in 
the  literature. 

Mr.  Callaway :  I  understand  he  can  give  his  opinion,  and 
then  give  the  basis  of  his  opinion,  one  of  which  may  be 
the  literature.  But  that  he  cannot  state  what  the  literature 
says.  That  is  just  going — coming  in  the  back  door  when  you 
can’t  come  in  the  front. 

Mr.  Markel:  I  don’t  want  to  do  that,  because  that  is 
proven  annoying. 

1652  By  Mr.  Markel : 

Q.  Is  there  anything  in  the  literature  which  would  cause 
you  to  change  your  opinion  as  to  that  ? 

Mr.  Callaway:  Objection.  Same  thing;  exactly  the  same 
thing. 

Mr.  Markel:  Mr.  Examiner,  that  is  not  the  same  thing. 

Trial  Examiner  Lipscomb:  I  think  it  is  practically  the 
same  thing,  Mr.  Markel. 

Objection  is  sustained. 

By  Mr.  Markel: 

Q.  Has  anything  occurred  in  your  experience  which 
would  cause  you  to  want  to  change  your  mind  at  this  time  ? 

Mr.  Callaway:  What  is  this  question? 
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(The  reporter  read  the  question  as  follows:  “Question: 
Has  anything  occurred  in  your  experience  which  "would 
cause  you  to  want  to  change  your  mind  at  this  time?”) 
A.  No. 

•  ••••••••• 

1665  Q.  Salicylates  also  produce  renal  damage,  do  they 
not?  A.  They  may. 

1666  And  what  is  renal  damage?  A.  Renal  damage  is 
damage  to  the  kidney. 

Q.  That  is  not  a  desirable  effect,  is  it?  A.  No,  it  is  not. 
Q.  They  also  produce  albumin  urea?  A.  Yes. 

Q.  That  is  not  a  desirable  effect,  is  it?  A.  That  is  the 
same  thing  as  saying  renal  damage. 

•  ••*•••••• 

1667  Q.  You  talked  some  about  the  fact  ACTH,  I  believe 
you  said,  was  similar  to  salicylate  in  that  it  also 

1668  reduces  the  ascorbic  acid?  A.  That  is  correct. 

Q.  You  are  not  seeking,  you  are  not  attempting, 
to  say  here  that  ACTH  and  salicylates  have  the  same  effect, 
are  you,  on  human  beings?  A.  Some  of  the  effects  are 
similar ;  yes,  I  am  saying  that. 

Q.  The  effects  of  ACTH  on  rheumatic  conditions  has 
just  been  marvelous,  hasn’t  it?  A.  Yes. 

Q.  We  have  had  salicylates  for  lo  these  many  years,  and 
have  never  had  the  similar  remarkable  effects  that  we  have 
had  with  ACTH  on  rheumatic  patients,  have  we?  A.  That 
isn’t  so.  We  have  had  excellent  results  with  salicylates. 
I  have  had  marvellous  effects  with  salicylates. 

•  ••••••••• 

1676  Mr.  Markel:  Mr.  Examiner,  here  we  are  getting 
into  something  which  might  have  been  avoided  if  the 
article  had  been  let  in  evidence. 

Mr.  Callaway:  I  don’t  think  it  ought  to  go  in  evidence 
because  he  doesn’t  agree  with  all  of  it  now. 

Mr.  Markel:  We  are  lifting  statements  out  of  context 
now. 
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1677  In  view  of  the  distinction  which  the  witness  just 
made,  interpretation  of  a  fact  and  fact  are  two  differ¬ 
ent  things,  I  don’t  think  it  is  fair  to  lift  sentences  out  of 
context.  And  I  wondered,  I  would  like  to  renew  my  motion 
to  put  this  in  evidence,  and  then  let’s  discuss  it  in  our 
brief.  So  much  reference  has  been  made  to  it  now,  that  I 
would  like  to  re-offer  it. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

The  re-offer  is  rejected,  and  the  tendered  instrument  is 
not  received  in  evidence. 

Mr.  Markel :  That  refers  to  Exhibits  19  and  20  for  identi¬ 
fication. 

Trial  Examiner  Lipscomb:  That  refers  to  Exhibits  19 
and  20  for  identification. 

•  ••••••••• 

1682  Q.  Well,  taking  up  that  point  right  there,  when  the 
guinea  pigs  were  on  a  normal  vitamin  C  diet,  which 
you  considered  normal  for  the  guinea  pigs,  then  there  was 
that  increase?  A.  There  was  an  increase  when  they  were 
given  a  vitamin  C  supplement  to  the  diet. 

Q.  In  your  opinion,  does  the  administration  of  salicyl¬ 
ates  affect  human  adrenal  in  a  like  manner?  A.  In  my 
opinion,  yes. 

Q.  What  is  the  basis  for  your  opinion?  A.  Well,  the 
fact  that  salicylates  cause  an  increase  in  the  steroid  ex¬ 
cretion  in  the  urine,  the  fact  that  they  cause  an  increase  in 
the  uric  acid  excretion  in  the  urine,  the  fact  that — 

Mr.  Callaway:  Wait  a  minute.  I  thought  he  said  he 
hadn’t  done  any  experiments  with  humans  on  this. 

Are  those  things  that  you  are  mentioning  now,  is  that  a 
matter  of  general  medical  knowledge  ?  A.  That  is  a  matter 
of  general  medical  knowledge. 

Q.  Have  you  completed  your  answer?  A.  Well,  salicyl¬ 
ates  are  used  to  treat  gout  which  is  the  best  evidence  for 
that,  a  disease  in  which  there  is  an  excessive  amount  of 
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uric  acid,  and  we  use  the  salicylates  to  increase  the  excre¬ 
tion  of  uric  acid. 

1683  Q.  Now,  addressing  ourselves  to  this  question  of — 
no,  on  the  suitability  of  test  animals  you  said  earlier 

that  the  method  for  assaying  the  strength  or  potency  of 
ACTH  or  at  least  one  of  the  methods  used,  is  by  feeding 
it  to  rats  ?  A.  By  injecting  it  into  a  hypophysectomized  rat. 
Mr.  Callaway:  What  is  a  hypophysectomized  rat? 

The  Witness :  I  mentioned  that  before.  It  is  a  rat  whose 
pituitary  gland  has  been  removed. 

By  Mr.  Markel: 

Q.  And  is  the  data  thus  obtained  been  transcribed  and 
translated  into  estimation  of  the  therapeutic  value  of  the 
drug  for  use  in  humans?  A.  Yes. 

Q.  Now  about  the  vitamin  C  depletion: 

Assuming  a  normal  diet  of  persons  who  are  arthritic  and 
rheumatic  patients,  who  are  not  hospitalized  cases,  is  there 
any  likelihood  of  causing  a  vitamin  C  deficiency  by  virtue 
of  the  administration  of  salicylates  as  a  palliative  treat 
ment?  A.  No. 

Q.  In  that  connection,  you  started  to  say  something  about 
your  experience  on  a  hospital  ship. 

Will  you  proceed  to  give  us  that  statement  now? 

A.  What  I  was  going  to  bring  out,  it  wasn’t  a  lecture, 
but  it  was  just  a  point  that  I  analyzed  the  urines  of  soldiers 
who  had  been  exposed  to  combat  conditions,  and  very 

1684  poor  diets  for  long  periods  of  time,  and  still  found 
that  they  had — they  were  excreting  some  vitamin  C, 

and  that  they  were  not  suffering  from  scurvey. 

So  my  point  was  that  it  takes  a  very  long  period  of 
deficiency  to  induce  a  vitamin  C  deficiency. 

Q.  Were  aspirin  used  on  your  ship  as  palliatives  for 
various  pains?  A.  Yes,  yes. 

Q.  Did  you  have  any  case  of  scurvey  come  to  your  atten¬ 
tion?  A.  Not  one.  Not  one. 

Q.  Mr.  Callaway  directed  your  attention  to  the  marvellous 
and  remarkable  results — those  were  his  words — secured 
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from  cortisone  administration  in  cases  of  arthritis  and 
rheumatism. 

Are  similar  results  obtained  from  the  administration  of 
salicylates?  A.  In  certain  cases,  yes. 

Q.  Are  salicylates  considered  the  drug  of  choice  in  the 
treatment - 

Mr.  Callaway:  By  him  do  you  mean? 

Q.  (Continuing)  by  yourself,  in  the  symptomatic  treat¬ 
ment  of  arthritis  and  rheumatism?  A.  I  would  say,  gen¬ 
erally,  yes. 

By  that  I  mean  the  average  non-hospitalized  case  that  is 
of  not  too  great  a  severity,  that  is  ambulatory,  and 

1685  not  acutely  ill. 

Q.  Then  you  say  that  the  difference  in  action  be¬ 
tween  cortisone  and  salicylates  is  one  in  degree  only?  A.  It 
depends  on  the  case  which  you  are  treating.  In  the  acute 
rheumatic  fever  case,  salicylates  and  cortisone  will  give 
very  comparable  effects,  as  far  as  the  arthritis  is  concerned. 

In  the  rheumatoid  arthritis  the  cortisone  will  give  a 
superior  effect  over  salicylates. 

Q.  In  what  respect,  as  to  respect  to  what  symptoms? 
A.  As  to  the  joint  symptoms,  the  arthritis  itself. 

You  may  achieve  with  the  use  of  salicylates  the  reduction 
of  fever  and  symptomatic  relief  of  pain.  However,  the 
objective  findings  in  the  joints  are  never  as  great  following 
the  use  of  salicylates  as  with  cortisone. 

Q.  But  are  there  some -  A.  In  rheumatoid  arthritis. 

Q.  But  are  there  some  there?  A.  There  may  be  some 
there;  yes. 

Q.  Is  cortisone  generally  used  in  hospitalized  cases. 
A.  Yes. 

Q.  Is  it  used  less  generally  in  the  ordinary  case,  such  as 
some  of  the  people  you  saw  here  today?  A.  It  is  used  less 
generally  in  such  cases. 

Q.  Mr.  Calla-way  asked  you  whether  salicylates 

1686  could  cause  renal  damage  and  albuminuria  and  I  think 
you  said  that  in  general  that  meant  the  same  thing? 

A.  Yes.  Generally,  yes. 
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Q.  And  you  said  that  it  could.  Now,  my  question  to  you 
is :  In  the  administration  of  salicylates  up  to  say  90  grains 
a  day,  is  that  likely  to  happen?  A.  No. 

Q.  Has  any  case  ever  come  to  your  attention?  A.  I  have 
not  seen  any  cases  myself. 

Q.  Doctor,  that  editorial  that  Mr.  Callaway  showed  you 
as  an  example  of  whatever  the  question  was,  tell  us  what 
the  dosage  was  that  they  talked  about  there,  and  how  it 
was  administered  (handing  to  witness).  Take  a  look  at  it, 
please.  A.  Well,  it  was  ten  grams  of  sodium  salicylate,  and 
one  thousand  cc  of  sodium  chloride  daily  for  four  days 
intravenously. 

Mr.  Callaway:  Read  the  next  line  there  too  before  you 
quit 

Mr.  Markel:  Mr.  Callaway  can  ask  you  to  read  that  on 
his  examination. 

The  Witness:  “Intravenous  medication  was  given  slowly 
over  a  period  of  four  to  six  hours,  so  that  sufficiently  high 
concentrations  of  the  drug  could  be  reached  and  main¬ 
tained.  ’  ’ 

By  Mr.  Markel: 

Q.  Has  that  been  criticized,  as  far  as  you  know? 

Mr.  Callaway :  Now,  objection  to  whether  that  has 
1687  been  criticized  or  not. 

Mr.  Markel:  Mr.  Examiner,  that  was  pointed  out 
to  this  witness  as  a  horrible  example  of  something  or  other. 
I  don’t  recall  the  questioning.  And  now  I  am  entitled  to 
ask  this  witness  what  generally,  as  far  as  he  knows,  is 
thought  of  that. 

Trial  Examiner  Lipscomb:  Let  him  answer. 

A.  Yes.  That  type  of  treatment  has  come  in  for  con¬ 
siderable  criticism.  That  was  Coburn’s  treatment,  and  it 
was  thought  that  that  was  a  rather  drastic  treatment  in 
most  instances. 

Q.  Can  that  be  compared  in  any  way  with  taking  tablets 
of  about  three  and  a  half  grams  of  salicylates -  A.  No. 

Q.  (Continuing)  Orally?  A.  No. 
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Q.  (Continuing)  Over  a  period  of  four  times  a  day? 
A.  No.  There  is  no  comparison  at  all. 

Mr.  Markel:  All  right.  That  is  all. 

Recross  Examination 

By  Mr.  Callaway : 

Q.  Doctor,  you  are  familiar,  I  presume,  with  the  fact 
that  corisone  was  the  discovery  of  Dr.  Philip  Hench  of 
Mayo’s,  are  you  not?  A.  Dr.  Kendall  was  the  discoverer. 
Dr.  Hench  was  the  one  that  first  used  it  for  the  treatment 
of  arthritis. 

1688  Q.  Was  not  Dr.  Hench  accorded  one  of  the  Nobel 
prizes  for  his  work  with  corisone?  A.  Yes. 

Q.  And  went  to  Europe  recently  to  receive  that  prize? 
A.  I  believe  he  w*as. 

Mr.  Markel :  Let  him  answer  the  question. 

Mr.  Callaway:  I  haven’t  completed  it. 

Mr.  Markel:  There  were  three  in  one,  then. 

By  Mr.  Callaway : 

Q.  You  are  familiar  with  that  fact,  are  you?  A.  Yes. 
I  believe  he  did  get  the  prize. 

Q.  Are  you  speaking  so  as  to  leave  the  impression  by 
your  testimony  here  that  salicylates  are  the  equal  of  corti¬ 
sone  in  the  treatment  of  rheumatic  diseases?  If  so,  we 
have  had  salicylates  all  these  many  years,  and  cortisone  is 
a  relatively — and  ACTH  is  a  relatively  new  discovery. 

Mr.  Markel :  Mr.  Examiner,  I  am  objecting  to  this.  First 
of  all,  it  is  an  unfair  question.  In  the  light  of  that,  we  think 
we  understand  salicylates  have  been  used. 

Mr.  Callaway:  I  want  him  to  be  sworn  if  he  is  going  to 
testify. 

Mr.  Markel:  You  have  just  finished  giving  your  testi¬ 
mony.  I  ask  that  we  not  summarize  his  testimony  unfairly 
like  that.  Because  bad  impressions  are  going  to  be  left  in 
the  record.  That  is  not  wdiat  the  witness  said. 
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1689  Trial  Examiner  Lipscomb:  Make  your  questions, 
perhaps,  a  little  shorter.  I  think  we  will  have  less 

difficulty. 

By  Mr.  Callaway: 

Q.  Are  you  seeking  to  leave  the  impression  here  that 
salicylates  are  the  equal  of  cortisone  and  ACTH  in  the 
treatment  of  rheumatic  conditions?  A.  It  is  an  ambiguous 
question,  but  I  will  try  to  answer  it. 

Q.  Yes,  sir.  A.  I  am  not  seeking  to  leave  that  impression 
because  I  think  there  is  a  place  for  cortisone ;  I  think  there 
is  a  place  for  salicylates;  that  both  have  a  place  in  the 
treatment  of  arthritis.  And  I  am  sure  that  the  average 
doctor  is  not  using  cortisone  for  the  treatment  of  his  aver¬ 
age  cases  because  there  are  a  lot  of  undesirable  side  effect 
which  make  the  yse  of — which  limit  the  use  of  cortisone, 
particularly  for  the  ambulatory  patient  that  is  being  treated 
in  office  practice,  unless  they  are  subject  to  very  close 
supervision. 

I  think  that  salicylates  still  have  an  important  place  in 
the  treatment  of  arthritis,  and  will  continue  to  do  so  despite 
the  fact  that  cortisone  and  ACTH  are  both  very  fine  drugs 
for  also  treating  arthritis. 

I  think  that  each  has  its  own  place.  I  don’t  think  that 
one  wdll  replace  the  other. 

Q.  Then  do  I  understand  you  to  be  saying  by  that 

1690  that  you  are  not  seeking  to  leave  the  impression  that 
salicylates  are  the  equal  of  cortisone  and  ACTH  in 

the  treatment  of  rheumatic  conditions ;  you  are  not  seeking 
to  leave  that  impression?  A.  No,  I  am  not  seeking  to  leave 
that  impression. 

Mr.  Callaway :  That  is  all. 

Redirect  Examination 
By  Mr.  Markel : 

Q.  In  answer  to  my  question,  is  the  action  of  the  two 
drugs  similar  as  observed  on  the  results,  and  I  will  repeat 
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that  question  just  to  clarify  this  point.  A.  I  would  say 
that  there  is  a  strong  probability  that  the  salicylates  act 
through  the  adrenal  cortex  possibly  by  a  cortisone  mechan¬ 
ism. 

Q.  The  reason  for  the  opinion  you  have  stated  earlier? 
A.  Yes,  I  stated  that  earlier. 

•  ••••••••• 

1691  Wayne  K.  Hill 

was  thereupon  called  as  a  witness  for  the  respondent  and, 
having  been  first  duly  sworn,  testified  as  follows  : 

Direct  Examination 

By  Mr.  Markel: 

Q.  Mr.  Hill,  you  are  associated  with  me  in  the  practice 
of  law  in  Washington?  A.  I  am,  sir. 

Q.  You  have  aided  me  in  the  preparation  of  this  case? 
A.  To  a  degree,  yes,  sir. 

Q.  Addressing  ourselves  to  a  stipulated  fact  in  this  record 
as  to  the  cost  of  aspirin  and  the  costs  of  Dolcin  have  you 
endeavored  to  determine  the  relative  costs  of  various  drugs 
used  in  the  treatment  of  arthritis  and  rheumatism,  when 
obtained  on  prescription?  A.  I  have. 

Q.  Would  you  please  explain  fully  just  what  you  have 
done  and  what  you  found? 

Mr.  Callaway :  I  am  unable  to  see  the  bearing. 

Mr.  Markel:  Mr.  Examiner,  earlier,  if  you  recall,  much 
was  made  of  the  fact  of  costs  here  and  Mr.  Callaway  asked 
me  to  stipulate  costs  of  Dolcin  and  cost  of  aspirin  as  sold 
over  the  counter.  That  is  in  the  record  now.  And  that  as 
half  the  truth. 

1692  Now  I  want  to  put  in  the  whole  truth  on  the  matter. 
Mr.  Callaway:  Wait  a  minute.  Are  you  going  to 

compare  the  costs  of  aspirin  on  other  things  as  given  by 
prescription  with  the  cost  of  Dolcin  not  given  by  prescrip¬ 
tion;  is  that  what  you  are  seeking  to  do? 

Mr.  Markel :  No.  All  of  it  on  prescription. 
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I  think,  Mr.  Examiner,  that  is  essential  to  have  the  whole 
truth. 

Trial  Examiner  Lipscomb:  Proceed. 

Bv  Mr.  Markel: 

% 

Q.  Go  ahead.  A.  I  received  prescriptions  for  three  drugs, 
three  drugs  or  combinations  of  the  drugs.  One  of  the  pre¬ 
scriptions  was  for  aspirin  alone. 

Mr.  Callaway:  Objection.  I  think  the  prescription  itself 
would  speak  for  the  best  evidence. 

Mr.  Markel:  Mr.  Examiner,  as  you  know,  when  you  file  a 
prescription  with  the  druggist  to  obtain  something,  I  think 
you  may  take  notice  of  the  fact  he  keeps  that  and  he  does 
not  give  it  back  to  you. 

Trial  Examiner  Lipscomb:  Objection  overruled.  Proceed. 

By  Mr.  Markel: 

Q.  Did  you  have  photostats  made  of  those  prescriptions? 

A.  I  did,  sir. 

1693  Q.  Have  you  them  with  you  here  now?  A.  I  do, 

sir. 

Mr.  Callaway:  Oh,  I  have  no  objection  to  photostats. 

Mr.  Markel:  Mr.  Examiner,  I  don’t  want  to  clutter  up 
the  record  by  putting  them  in  evidence.  But  they  will  be 
here,  and  Mr.  Callaway  can  examine  them. 

By  Mr.  Markel: 

Q.  Refreshing  your  recollection  from  those  photostats 
that  you  have  in  your  hand  there,  proceed  to  tell  us  what 
those  prescriptions  are,  and  what  you  did  with  them. 

Mr.  Callaway:  I  don’t  know  whether  this  man  is  qualified 
to  read  a  prescription  or  not.  I  thought  that  was  a  doctor’s 
and  druggist’s  duty. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Mr.  Markel,  what  was  the  last  question? 


(The  reporter  read  the  question  as  follows:  “Question: 
Refreshing  your  recollection  from  those  photostats  that  you 
have  in  your  hand  there,  proceed  to  tell  us  what  those  pre¬ 
scriptions  are,  and  what  you  did  with  them.”) 

By  Mr.  Markel: 

1694  Q.  Go  ahead.  A.  As  I  started  to  say,  there  are 
three  prescriptions,  that  is,  prescriptions  for  three 

different  drugs  or  combinations  of  drugs,  and  each  drug  or 
combination  thereof  was  issued  in  duplicate,  that  is,  in  all 
there  are  six  prescription  blanks  covering  three  types  of 
drugs  or  drug  combinations. 

One  type  for  which  there  are  two  prescription  blanks  is 
for  sodium  salicylate.  Another  is  for  aspirin  alone.  The 
third  is  for  calcium  succinate.  And  aspirin  acetylsalicylic 
acid  in  the  combination  used  in  the  Dolcin  formula. 

In  each  case,  in  each  of  those  three  cases,  I  have  two 
identical  prescriptions  blanks.  I  filled  those  six  individual 
prescriptions  blanks  at  six  different  drug  stores,  more  or 
less  near  where  I  was  staying  at  the  Commodore  Hotel.  I 
have  the  data  including  the  receipts  if  you  wish  them,  as  to 
the  cost  of  filling  these  six  prescriptions. 

Q.  Can  you  give  the  name  and  the  location  of  the  drug 
stores  in  each  instance,  and  then  the  cost  ?  A.  I  can. 

Q.  Proceed.  A.  We  will  start  with  sodium  salicylate,  one 
prescription  of  which  was  filled  at  the  Lexington  Chemists  at 
4Sth  and  Lexington  Avenue,  New  York  City,  at  a  cost  $1.75. 

If  I  may  interpose  at  this  point,  all  of  these  prescription 
blanks  call  for  100  capsules  or  tablets. 

1695  That  is,  in  all  I  purchased  600  capsules  or  tablets. 
So  the  cost  of  $1.75  for  this  first  prescription  of  so¬ 
dium  salicvlate  was  for  100  tablets  of  that  soduim  salicvlate. 

The  other  prescription  for  sodium  salicylate  was  pur¬ 
chased  at  the  Liggett-Rexall  Drug  Company  at  77  E.  42nd 
Street.  That  happens  to  be  the  one  in  Grand  Central  Sta¬ 
tion  ;  at  a  cost  to  me  of  $1.50. 
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The  two  prescriptions  calling  for  aspirin  alone  were 
filled  respectively,  one  at  the  Hitchcock  Pharmacy  in  the 
Biltmore  Hotel,  at  a  cost  to  me  of  $4.00  for  100  capsules. 

Mr.  Callaway:  Which  one  was  that? 

The  Witness :  That  is  aspirin  alone. 

A.  The  second  aspirin  alone  prescription  was  filled  at  the 
Hadley-Rexall  Drugs  at  1181  Sixth  Avenue,  New  York  City, 
at  a  cost  of  $2.50  per  100. 

As  to  the  two  prescriptions  calling  for  the  combination 
of  aspirin  and  calcium  succinate,  one  w’as  filled  at  the  Hitch¬ 
cock  Pharmacy  in  the  Roosevelt  Hotel  on  the  corner  of 
Madison  Avenue  and  46th  Street,  at  a  cost  of  $6.50. 

The  other  combination  prescription  was  filled  at  the 
Richelieu  Pharmacy  at  Lexington  Avenue  and  54th  Street  in 
New  York,  at  a  cost  of  $4.95  per  100. 

By  Mr.  Markel: 

Q.  Do  you  have  all  of  those  bottles  with  you  here  ? 
1696  A.  I  have. 

•  ••••••••• 

1770  Mr.  Markel:  I  feel  an  explanation  is  in  order  for 
the  record,  with  the  reasons  why  I  didn’t  go  on  with 
the  hearing  yesterday  as  scheduled.  The  reason  is  very 
simply  the  fact  that  my  witness  fell  down  on  me  and  wasn’t 
able  to  come;  he  said  he  couldn’t  come. 

I  had  a  lot  of  user  witnesses  that  would  have  been  avail¬ 
able,  but  I  am  not  asking  any  one  to  tell  me  I  had  enough, 
but  I  felt  that  what  we  had  put  on  on  that  line  was  enough. 
If  any  one  is  disposed  to  feel  otherwise,  there  are  a  lot  of 
people  that  are  willing  to  come.  For  that  reason,  I  felt  that 
I  did  not  want  to  come  up  here  yesterday  for  a  hearing  just 
to  put  on  more  user  witnesses. 

Trial  Examiner  Lipscomb:  I  appreciate  your  position  in 
that  matter. 

Mr.  Markel:  In  the  meantime,  I  offered  and  so  stated, 
either  off  or  on  the  record,  I  stated  that  I  would  make  one 
final  effort  to  get  Dr.  Szues.  I  had  entertained  some  slight 
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hope  that  I  might  be  able  to  present  him  yesterday,  and  I 
was  able  to  communicate  with  him  through  a  mutual  friend. 

He  declined  to  call  me,  but  told  my  friend  that  for  me,  he 
had  nothing  against  me,  but  he  wouldn’t  turn  a 

1771  hand  to  do  anything  for  the  respondents  in  this  case, 
and  refused  to  come. 

Under  the  circumstances,  I  feel  that  I  must  press  for  a 
subpoena,  because  I  know  from  personal  conversations  with 
the  Doctor,  that  in  addition  to  the  work  which  is  reported 
he  has  done  other  work  which,  apparently,  confirm  his  con¬ 
clusions  stated  in  that  paper.  It  is  the  work  which  we  had 
every  reason  to  expect  to  have  available  to  us  on  this  hear¬ 
ing,  on  the  principal  issue,  or  at  least  one  of  the  important 
issues. 

I  feel  that  it  should  be  made  available  for  the  record. 

Mr.  Callaway :  May  I  ask  a  question,  then. 

Mr.  Markel,  when  did  you  talk  with  Dr.  Szues  the  last 
time  personally? 

Mr.  Markel:  The  last  time  I  talked  with  him  personally 
was  on  the  telephone.  I  wrote  him  a  letter,  I  don’t  remember 
the  date,  but  it  was  a  matter  of  possibly  three  weeks  ago, 
or  thereabouts. 

Mr.  Callaway:  You  have  made  no - and  I  understand 

he  has  refused  to  talk  to  you  ? 

Mr.  Markel:  He  refused  to  talk  to  me. 

Mr.  Callaway :  Have  you  ever  made  a  trip  to  Youngstown, 
Ohio,  where  Dr.  Szues  lives,  to  try  to  talk  to  him? 

Mr.  Markel :  No,  I  have  not.  I  met  him  in  New  York  at 
one  time  and  had  a  very  satisfactory  talk. 

1772  Mr.  Callaway:  How  long  ago  has  that  been? 

Mr.  Markel:  Well,  that  was  about  the  time  vou 
were  putting  on  your  evidence. 

Mr.  Callaway:  Over  six  months  ago,  wasn’t  it? 

Mr.  Markel:  Yes.  And  then  later  on  in  telephone  con¬ 
versation,  he  indicated  that  he  would  come.  He  wanted  me 
to  write  him  a  letter  and  tell  him  whether  we  would  pay 
him,  and  I  indicated  in  my  letter  that  we  would  be  prepared 
to  pay  him  at  the  rate  of  $200  a  day,  if  need  be,  which  I 
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told  him  was  the  highest  fee  that  I  had  ever  heard  of  being 
paid  in  hearings  of  this  character. 

I  also  told  him  that  I  had  no  interest  in  any  other  phases 
other  than  this  hearing;  that  his  problems  with  the  re¬ 
spondents,  other  than  his  appearance  in  this  hearing,  were 
something  wholly  outside  of  my  control  and  jurisdiction, 
and  I  wished  he  would  consider  them  a  separate  and  dis¬ 
tinct  matter. 

So  he  indicated  at  the  time  that  he  might,  but  he  wanted 
me  to  write  him  a  letter  confirming  the  conversation,  which 
I  did. 

I  haven’t  been  able  to  reach  him  on  the  phone.  I  had 
him  on  the  phone  once,  and  he  hung  up  when  he  found  out 
who  it  was. 

Trial  Examiner  Lipscomb:  When,  Mr.  Markel,  do  you 
ask  that  Dr.  Szues  be  called  to  testify,  and  at  what 
place? 

1773  Mr.  Markel :  If  he  is  to  be  heard  prior  to  the  time 
Mr.  Callaway  presents  his  witnesses,  it  would  have 
to  be  next  week.  Is  that  date  still  standing,  your  dates? 

Mr.  Callaway :  Oh,  yes. 

Mr.  Markel:  And  I  had  hoped  that  I  would  have  at  least 
one  week  solid  in  Washington,  especially  during  the  holi¬ 
day  week.  But  if  need  be,  I  am  willing  to  go  to  Youngstown 
next  week.  I  would  prefer  to  make  it  on  the  6th  or  7th.  I 
would  very  much  dislike  having  to  make  it  on  the  2nd  or  3rd. 

One  reason  I  think  we  shouldn’t  even  try  then  is  because 
it  is  not  likely  that  the  witness  will  be  in  town.  That  is 
going  to  be  one  of  the  week  ends  when  everybody  is  going 
to  be  away. 

Trial  Examiner  Lipscomb:  You  have  no  assurance  that 
Dr.  Szues  will  be  in  Youngstown,  Ohio,  on  the  2nd  or  3rd? 

Mr.  Markel:  Unfortunately  not.  Frankly,  I  am  antici¬ 
pating  a  little  difficulty  on  that  score,  but  I  must  press  for  it, 
because  he  is  the  man  that  has  done  a  great  deal  of  work. 
His  work  has  been  used  in  some  of  the  advertisements  as 
you  know,  with  his  express  authorization  and  consent. 
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What  he  is  mad  about  is  the  form  in  which  it  was  used, 
not  the  fact  at  the  time  of  its  use. 

1774  Mr.  Callaway:  May  I  make  a  statement  for  the 
record  at  this  time? 

Trial  Examiner  Lipscomb:  Yes. 

Mr.  Callaway:  Some  time  ago  I  filed  a  written  motion 
requesting  that  the  respondent  be  required  to  close  his  case, 
the  evidence  on  his  side  of  the  case,  by  June  30th,  and  gave 
as  reasons  for  that,  among  others,  that  it  was  my  under¬ 
standing  that  respondent’s  counsel,  Mr.  Markel,  will  leave 
for  Europe  on  other  business  on  July  21st,  and  that  if  we 
were  to  conclude  the  evidence  in  this  case  before  fall,  that 
it  would  be  necessary  that  the  respondent  close  his  case  by 
June  30th,  so  that  we  could  take  our  rebuttal  evidence  be¬ 
fore  respondent’s  counsel  left  for  Europe. 

That  motion  was  sustained  by  the  Trial  Examiner  on  the 
record. 

As  I  understand  it,  Mr.  Markel  will  be  in  Europe  up  until 
September,  is  it? 

Mr.  Markel :  I  am  returning  here  September  12th. 

Mr.  Callaway:  NW,  following  the  sustaining  of  that  mo¬ 
tion  of  mine  by  the  Trial  Examiner,  I  then  called  Mr. 
Markel  and  asked  him  about  putting  on  my  rebuttal  wit¬ 
nesses  the  week  beginning  July  9th,  and  he  said  he  would 
be  available  during  that  week. 

I  then  consulted  with  you  as  the  Trial  Examiner  in  this 
case,  and  found  that  you  had  other  commitments  for 

1775  the  week  of  July  9th. 

My  rebuttal  witnesses  have  been  contacted  subse¬ 
quent  to  Mr.  Markel  agreeing  that  the  week  of  July  9th, 
that  he  would  be  available  during  the  week  of  July  9th,  and 
as  I  understand  it,  the  Trial  Examiner,  therefore,  put  off 
or  changed  hearings  that  he  had  in  other  cases  from  the 
week  of  July  9th  to  the  following  week,  beginning  July  16th. 

If  any  witnesses  to  be  heard  on  the  part  of  the  respond¬ 
ents  after  July  9th,  it  will,  in  effect,  mean  that  this  case 
will  have  to  go  over  until  fall. 
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There  is  a  great  deal  of  public  interest  in  this  case;  the 
respondents  are  doing  millions  of  dollars  worth  of  business 
annually,  they  are  advertising  extensively  all  over  the  coun¬ 
try,  and  I  do  not  feel  that  it  would  be  fair  to  the  public 
interest  nor  to  the  purchasing  public,  for  this  case  to  go  over 
to  the  fall. 

I  already  have  my  rebuttal  witnesses  committed,  one  to 
testify  on  July  10  and  the  other  on  July  12.  They  have 
rearranged  their  schedules  so  that  they  could  testify  on 
those  dates.  They  are  busy  men.  They  are  among  the  most 
outstanding  experts  in  this  field  in  the  country.  And  the 
engagements  that  were  made  for  them  to  testify  on  those 
dates  were  made  after  the  Trial  Examiner  had  sustained 
the  motion  to  require  the  respondents  to  close  their  case  by 
June  30th,  and  after  consultation  with  Mr.  Markel 
1776  that  he  would  be  available  for  hearings  during  that 
week  beginning  July  9th. 

I  must  object  strenuously  at  this  time,  with  all  the  force 
at  my  command,  to  anything  that  would  prevent  us  from 
putting  on  the  rebuttal  testimony  in  this  case  on  the  week 
beginning  July  9th,  and  that  necessarily  means  that  the 
respondents  must  have  closed  their  testimony  before  that 
time. 

Mr.  Markel:  Mr.  Examiner,  there  are  two  points  that  I 
want  to  address  myself  to  in  the  statement  just  made : 

Obviously,  if  the  witnesses  are  prepared  to  testify,  they 
are  addressing  themselves  to  matters  which  are  of  record 
now%  and  there  is  no  reason  why  that  testimony  cannot  be 
taken.  They  couldn’t  possibly  be  addressing  themselves  to 
anything  which  isn’t  of  record  now. 

As  to  the  public  interest  involved,  I  daresay  that  public 
interest  is  far  less  pressing  today  than  it  was  when  Mr. 
Callaway  wras  putting  on  his  case.  I  insist,  first  of  all,  the 
a-vertising  in  volume  has  been  substantially  reduced,  the 
advertising  in  character  has  been  revised  to  a  point  where 
a  chief  of  one  of  the  divisions  of  the  Federal  Trade  Com¬ 
mission  was  of  the  mind  that  we  might  be  able  to  get  to- 


601 


gether  and  settle  some  time  ago,  or  the  principal  ob¬ 
jectionable  matters  from  the  advertisements  have  been 
deleted. 

1777  There  are  some  things  there  that  I  know  Mr.  Calla¬ 
way  would  not  agree  to,  but  I  think  that  pre-ents  a 

legitimate,  real  legitimate  issue  for  determination  by  the 
Commission  on  the  basis — our  present  advertising — the 
basis  of  evidence  adduced  on  cross-examination.  The  public 
interest  involved  is  simply  this : 

That  people  who,  in  response  to  these  ads,  advertisements, 
would  go  to  these  stores,  relieve  themselves  from  the  symp¬ 
toms  for  which  the  products  are  advertised,  would  otherwise 
go  to  doctors,  and  we  know  how  much  that  would  cost  them. 

The  type  of  advertising  that  was  particularly  complained 
of  has  been  significantly  revised.  And  furthermore,  I 
think  we  should  take  notice,  we  can  take  notice  of  this  sea¬ 
sonal,  that  this  time  of  the  year  as  your  witnesses  said,  is 
not  much  sold  in  this  line.  If  you  take  into  account  that 
fact,  the  advertising  has  stepped  down  in  quantity,  it  has. 
been  revised  very,  very  substantially - 

Mr.  Callaway:  May  I  interrupt — all  of  which  is  not  a 
matter  of  record  in  this  case,  and  I  do  not  agree  that  it 
is  true. 

Mr.  Markel:  You  are  asserting  that  it  is  not  true,  and  I 
think  you  should  prove  it.  It  is  a  matter  of  record  in  the 
files  of  the  Commission,  and  that  one  of  the  chiefs  of 
division  said  that  we  were  making  progress  in  the  right 
direction,  and  we  were  discussing  settlement. 

1778  Mr.  Callaway:  All  of  which  is  not  of  record  in  this 
case  and  I  know  nothing  of  it,  and  you  are  making 

the  assertion  and  the  burden  of  proof  is  on  you  in  that 
regard. 

Mr.  Markel:  That  is  in  the  file,  Mr.  Gatlin’s  file. 

Mr.  Callaway :  Mr.  Gatlin  has  resigned  from  the  Federal 
Trade  Commission,  as  I  understand  it,  or  has  been  retired. 

Mr.  Markel:  So  there  is  no  reason  why — we  are  now 
coming  to  the  point  where  the  issue  of  the  value  of  calcium 
succinate  has  been  raised  where  we  have  had  only  two  wit- 
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nesses.  I  put  one  witness  on  out  of  order,  way  out  of  order, 
because  that  was  the  only  time  he  was  available,  and  his 
testimony  didn’t  really  belong  there. 

It  can  be  said  we  had  all  of  last  year  to  prepare  for  it, 
but  when  you  work  with  doctors  that  is  not  the  way  you 
can  work. 

We  are  reaching  the  point,  the  value  of  calcium  succinate. 
I  have  no  evidence  to  present  other  than  that,  except  on  this 
question  of  safety.  I  feel  strongly  still,  that  the  evidence 
which  Dr.  Quick  characterized  as  the  most  significant,  the 
best  evidence  on  that  point,  still  also  should  be  made  avail¬ 
able  for  this  record. 

But  except  for  that,  we  are  now  reaching  the  point  where 
we  are  talking  about  that  one  final  issue,  and  I 
1779  couldn’t  prepare  for  that  before,  because  I  couldn’t 
tell  anybody  when  and  where  they  were  needed. 

As  it  turned  out  when  I  have  given  witnesses  definite 
dates,  I  find  at  the  last  minute  they  are  not  available. 

I  will  be  prepared,  if  I  am  given  the  opportunity,  to 
name  names  and  give  the  subject  matter  as  soon  as  I  have 
an  opportunity  to  go  and  talk  to  people  who  have  indicated 
thev  would  come  and  then  don’t  come.  It  is  a  matter  of 
going  and  buttoning  some  of  these  things  down. 

Mr.  Callaway:  I  don’t  see  why  you  haven’t  had  plenty  of 
time  to  button  them  down  up  to  date. 

Mr.  Market:  Because  I  couldn’t  take — I  couldn’t  tell  six 
months  ago  what  we  might  be  doing  in  May  or  June. 

Mr.  Callaway :  Might  I  make  a  suggestion  at  this  point : 
It  does  seem  to  me  to  come  with  clean  hands  in  the  proposal 
which  respondent  is  making,  which  is  in  effect,  to  carry  the 
hearings  over  until  fall — it  could  have  no  other  effect — to 
come  with  clean  hands,  it  would  seem  to  me  that  respond¬ 
ents  should  agree  and  state  as  a  matter  of  record,  and 
respondents  should  state  it  with  the  consent  and  under¬ 
standing  and  agreement  on  the  part  of  his  principals,  the 
respondents  in  this  case,  that  if  these  hearings  should  go 
over  until  fall,  they  will  cease  all  advertising  of  Dolcin  on 
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the  lines  objected  to  in  the  complaint  until  this  case  is 
decided  by  the  Federal  Trade  Commission. 

1780  If  he  will  make  that  offer,  I  will  have  no  objection 
to  the  case  going  over  until  Fall.  But  he  is  seeking 

to  obtain  delay  while,  in  the  meantime,  the  public  interests 
suffers. 

Mr.  Markel:  I  am  not  seeking  to  obtain  delays.  I  am 
seeking  an  opportunity  to  properly  prepare  this.  And  I 
have  made  the  offer  from  the  beginning,  and  I  now  offer 
in  behalf  of  each  and  every  respondent — and  I  think  we 
have  done  it;  we  will  not  represent — and  we  concede  we 
never  have,  but  the  advertising  has  been — represent  it  as 
a  cure  for  any  condition  of  arthritis  and  rheumatism. 

The  product  is  represented  as  a  palliative  to  relieve  the 
pains,  and  the  Government’s  witnesses  have  themselves 
said  that  that  is  what  these — if  there  was  nothing  more  to 
it,  as  the  complaint  says. 

Now,  that  is  all  the  type  of  advertising  that  is  being 
done.  That  advertising  is  proper,  and  we  have  done  exactly 
what  Mr.  Callaway  wants  us  to  do.  We  have  eliminated  a 
lot  of  materia-  which  is  susceptible  to  construction  by  some 
people  of  promising  a  cure. 

Mr.  Callaway:  But,  Mr.  Markel,  your  own  user  witnesses 
put  on  last  week  said  that  rheumatism  and  arthritis  to 
them  meant  pain,  swelling  and  stiffness  of  the  joints. 

Mr.  Markel:  That’s  right.  That  is  all  that  it  means  to 
anybody. 

1781  Mr.  Callaway:  That  is  what  you  represent  this 
product  to  do,  and  they  said  if  they  got  relief  from 

those  symptoms  they  would  feel  like  they  were  cured. 

So  if  that  is  not  a  representation  of  a  cure,  I  don’t  know 
how  to  make  one. 

Mr.  Markel:  They  said  in  their  language,  what  your 
doctor  said  in  his,  that  their  pain  was  gone,  and  the  swelling 
was  going,  and  the  symptoms  were  gone,  and  that  is  what 
your  doctor  said  they  would  do. 

Mr.  Callaway:  And  they  said  they  felt  like  they  were 
cured. 
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Mr.  Markel:  If  you  have  a  pain  and  you  are  relieved, 
you  feel  cured  from  it. 

Trial  Examiner  Lipscomb:  Well,  on  the  13th  of  June 
Mr.  Markel  by  letter,  the  first  time  requested  the  Trial 
Examiner  to  issue  a  subpoena  duces  tecum  directed  to  Dr. 
Merle  M.  Szues,  800  Dollar  Bank  Building,  Youngstown, 
Ohio.  In  his  letter  of  request  he  did  not,  however,  state 
either  a  time  or  a  place  where  the  subpoena  would  be  return¬ 
able,  or  should  be  returnable.  In  a  supplemental  letter, 
June  15th,  Mr.  Markel  stated  that  it  was  his  intention  that 
the  subpoena  duces  tecum  should  be  returnable  at  Youngs¬ 
town,  Ohio.  In  that  letter  he  did  not  suggest  a  date. 

Since  then  we  have  had  hearings  on  the  20th  and 
1782  21st,  without  deciding  any  date  upon  which  Dr. 

Szues  should  be  subpoenaed ;  and  now  the  renewal  of 
the  request  this  morning. 

With  the  probability  as  stated  by  you,  Mr.  Markel,  that 
if  we  should  subpoena  Dr.  Szues  to  appear  in  Youngstown, 
Ohio,  on  either  the  2nd  or  3rd  of  July,  the  5th  or  the  6th 
of  July,  there  would  be  a  probability  that  he  would  not  be 
in  the  city  and  would  not,  therefore,  answer  the  subpoena. 

I  think  it  would  be  rather  impractical,  therefore  to  sub¬ 
poena  him  for  either  of  those  four  dates. 

Would  it  be  possible  for  you  to  attend  another  hearing 
if  it  could  be  arranged,  for  the  week  of  the  16th  to  the  20th 
of  July? 

Mr.  Markel:  Yes,  indeed.  I  will  attend  on  the  4th  of 
July  if  need  be.  May  I,  if  I  am  not  interrupting  you  at  this 
point? 

Trial  Examiner  Lipscomb :  All  right. 

Mr.  Markel:  I  do  feel  that  I  should  say  this,  in  response 
to  the  statement  you  have  made.  I  have  been  trying  to 
be  perfectly  candid  with  all  cards  on  the  table  at  all  times, 
and  I  have,  from  time  to  time,  told  all  concerned  of  the 
problems  involved  here.  I  didn’t  specify  a  date  or  time 
because,  if  you  recall,  we  were,  our  whole  schedule  was 
somewhat  rather  confused,  and  to  pick  any  date  right  in  the 
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middle  of  our  attempts  to  work  out  other  witnesses 

1783  here,  and  not  knowing  our  other  commitments,  would 
have  been  in  a  sense  presumptious  on  my  part. 

I  have  said  in  my  letter  that  at  such  place  and  such  time 
as  is  convenient,  that  meaning  any  place  and  any  time,  I 
am  ready  at  all  times.  And  I  will  feel  very  badly  if  that 
is  to  be  considered  such  a  defect  as  to  deprive  me  of  valu¬ 
able  rights  here.  I  hope  it  will  not  be  so  considered 
because  we  can’t  forget,  in  that  connection  that  the  cir¬ 
cumstances  which  necessitated  an  indefinite  request  of  that 
character  was  for  your  convenience  and  not  for  mine,  that 
I  made  it  indefinite.  And  I  hope  that  that’s  borne  in  mind. 

Trial  Examiner  Lipscomb:  Would  you  be  willing  to 
accept  a  substitute  Trial  Examiner  for  the  remainder  of 
this  case? 

Mr.  Markel:  Perfectly  willing.  I  don’t  have  any  strong 
feelings  about  that  myself. 

Mr.  Callaway:  I  really - 

Mr.  Markel :  Mind  you,  with  no  reflections  on  my  agreeing. 
Trial  Examiner  Lipscomb :  Thank  you  very  kindly. 

Mr.  Markel:  I  am  perfectly  happy  with  the  way  things 
have  gone. 

Mr.  Callaway :  I  hardly  feel  that  that  would  be  fair.  Be¬ 
cause  your  Honor  has  sat  through  all  of  this  hearing, 

1784  you  have  heard  all  of  the  testimony;  and  not  only 
that,  in  a  sense  all  of  us  have  been  educated  in  this 

field  by  what  has  gone  on  from  the  witness  stand  here. 

Trial  Examiner  Lipscomb:  Just  a  moment.  Off  the  rec¬ 
ord,  gentlemen. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Mr.  Markel,  in  an  effort  to  be  fair  to  your  client  and 
also  bearing  in  mind  the  interests  of  the  Government,  may 
I  ask  that  if  we  could  agree  upon  a  subpoenaing  of  Dr. 
Szues  to  appear  some  time  during  the  week  of  July  16th  to 
the  20th — as  I  understand  before  you  go  to  Europe — would 
that  be  satisfactory  and  meet  your  demands? 
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Mr.  Markel :  I  will  make  myself  available  for  that  whole 
week. 

Mr.  Callaway:  That  would  be  after  our  rebuttal  testi¬ 
mony? 

Trial  Examiner  Lipscomb:  Yes. 

Mr.  Callaway:  Which  would  be  unfair  to  our  side  of  the 
case. 

Trial  Examiner  Lipscomb:  Yes,  that  would  be  after  your 
rebuttal.  But  could  you  not  anticipate  within  reasonable 
probability  what  Dr.  Szues  would  testify  to,  and  do  satis¬ 
faction  to  the  cause  of  the  Government  by  your  previous 
testimonv? 

1785  Mr.  Callaway:  Might  I  ask  Mr.  Markel  at  this  time 
if  that  would  be  the  last  witness  ? 

Mr.  Markel :  Before  I  answer  that  question,  I  would  like 
to  say  this:  Not  only  can  Mr.  Callaway  anticipate;  he  has 
the  Dr.  Szues  papers,  and  he  has  something  that  I  have 
been  deprived  of  by  the  Post  Office  Department — he  has 
testimony  on  the  same  issue  given  in  another  proceeding 
available  to  him.  So  he  can  more  than  anticipate.  He 
knows  what  Mr.  Szues  has  done  and  will  say. 

Now,  as  to  the  question  Mr.  Callaway  asked  before  his 
motion  was  made,  I  had  asked — I  had  come  to  the  conclusion 
that  the  idea  of  taking  testimony  in  England,  either  by 
deposition  or  at  a  hearing,  was  just  not  going  to  be  possible. 
At  least  I  was  realistic  about  that  and  I,  therefore,  didn’t 
go  through  the  motions  of  making  requests,  which  appeared 
to  me  to  be  obviously  of  a  character  which  would  be  denied. 

So  I  wrote  over  there  prior  to  Mr.  Callaway’s  making 
his  motion,  when  he  indicated  that  I  should  be  required  to 
do  it,  asking  him  how  soon  three  men  that  I  had  in  mind 
could  come  over.  And  I  received  a  reply  which  I  did  not 
have  when  w’e  were  in  Chicago  when  the  motion  was  made, 
but  reached  me  a  day  or  so  after  I  returned  from  Chicago, 
saying  that  one  witness  was  available  on  July  12th,  that  he 
could  come,  then,  and  as  I  understand,  I  find  that 

1786  that  is  a  commitment  of  transportation  that  cannot 
be  changed  that  it  otherwise  would  not  be  available 
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until  later,  one  in  September  and  one  in  October,  I  think 
they  said.  I  don’t  recall  just  what  they  said. 

Now,  that  is  the  present  state  of  my  position,  and  we 
have,  of  course,  quite  a  number  of  doctors  who  prescribe 
this  product,  and  I  wanted  to  get  at  least  a  couple  of  those. 
But  the  one  that  I  intended  to  hear  yesterday  wasn’t  able 
to  come.  Whether  he  will  be  able  to  come  later  or  not,  I 
don’t  know. 

Trial  Examiner  Lipscomb:  Now,  will  you  answer  more 
directly.  His  question  was,  would  that  be  the  last  -witness? 

Mr.  Markel:  Not  if  I  am  given  a  choice  in  the  matter. 
Because  I  feel  it  w’ould  not  be  all  of  the  evidence  that  should 
go  in  behalf  of  these  respondents.  I  would  want  an  oppor¬ 
tunity  to  present  further  witnesses. 

Trial  Examiner  Lipscomb:  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

Mr.  Callaway :  If  I  understand  it,  then,  that  would  mean 
that  we  would  be  confronted  with  testimony  of  witnesses  in 
addition,  or  at  least  one  witness  in  addition  to  Dr.  Szues, 
the  man  he  offers  to  bring  from  England  who  would  testify 
after  our  rebuttal  had  gone  in,  which  w’ould  be  exceed- 
1787  ingly  unfair  to  the  Government  case. 

Trial  Examiner  Lipscomb:  Would  Mr.  Markel  be 
willing  to  state  in  substance  w’hat  the  tenor  of  the  English 
witness  would  be,  so  that - 

Mr.  Callaw’av:  And  who  it  is. 

Trial  Examiner  Lipscomb:  Yes;  and  w’ho  it  is — so  that 
Mr.  Callaway - 

Mr.  Markel:  The  name  of  the  Doctor  is  Dr.  Bach.  I 
don’t  know’  his  initials. 

Mr.  Callaw’ay:  Where  is  he  from? 

Mr.  Markel:  He  is  from  London.  And  his  testimony,  on 
the  basis  of  correspondence  w’hich  I  have  had  with  him, 
mind  you — I  haven’t  seen  these  people — will  be  in  substance 
that  calcium  succinate  does  add  something  to  this  formula 
contrary  to  that  allegation  of  the  Complaint.  We  are 
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addressing  ourselves  to  that  portion  of  the  complaint. 

Mr.  Callaway:  On  the  basis  of  opinion,  or  experiment? 

Mr.  Markel:  Well,  now,  those  are  the  things  that  I  can’t 
answer  specifically. 

Mr.  Callaway:  You  ought  to  know  whether  the  man  is 
going  to  testify  to  that  or  not. 

Mr.  Markel:  It  will  be  in  the  nature  of  clinical  investi¬ 
gations,  and  if  it  is  just  opinion,  if  he  has  no  records, 
and  if  it  is  just  observation,  it  would  be  opinion. 

1788  If  the  has  made  specific  tests,  and  I  have  asked  for 
specific  tests,  then,  of  course,  it  will  be  data  subject 

to  the  rules  of  evidence. 

Mr.  Callaway:  You  mean,  Mr.  Markel,  you  don’t  know 
the  type  of  testimony  in  regard  to  whether  it  will  be  experi¬ 
ment©  or  opinion  evidence  of  the  witness  whom  you  are 
bringing  from  England  to  testify  in  this  case? 

Mr.  Markel:  That  is  why  I  wanted  to  go  over,  because 
I  wanted  to  see  all  these  witnesses  before  bringing  them. 

Mr.  Callaway :  I  am  talking  about  this  man  only. 

Mr.  Markel:  This  man  and  others.  It  is  clinical  work 
that  he  has  done.  I  understand  clinical  work  to  mean  that 
he  has  had  people  under  observation  who  have  been  taking 
this,  but  obviously  persons  "who  don’t  dissect  and  examine. 

Mr.  Callaway:  What  hospitals — I  mean,  what  school  or 
hospital  is  this  man  associated  with? 

Mr.  Markel:  I  don’t  know.  I  have  a  whole  list  of  his 
pedigree.  I  think  I  have  given  you  more  than  I  reasonably 
should  give  you. 

Trial  Examiner  Lipscomb:  Gentlemen,  the  Trial  Exam¬ 
iner  will  consider  that  there  is  in  effect  a  motion  before 
him  whereby  Mr.  Markel  asks  for  a  hearing  to  bring  two 
witnesses  during  the  week  of  the  16th  and  the  20th  of  July, 
with  the  understanding  that  if  that  motion  is  granted,  that 
will  conclude  his  testimony. 

1789  Mr.  Markel:  I  understand  tha-  you  will. 

Trial  Examiner  Lipscomb:  (Continuing)  Conclude 
his  testimony,  subject  to  his  right,  of  course,  to  make  further 
proffer  of  further  witness  if  he  so  desires. 
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The  Trial  Examiner  will  take  under  consideration  the 
motion,  and  a  ruling - 

Mr.  Markel:  Mr.  Examiner,  I  would  like  to  say  this: 
I  make  this  motion  now,  and  at  that  time  I  would  like  to 
renew  a  like  motion,  depending  on  what  the  circumstances 
are  then — I  will  come  prepared  to  make  rather  specific 
statements  on  the  basis  for  another  motion.  But  we  will 
consider  this  a  separate  motion,  with  my  announcing  that 
at  that  time  I  might  ask  for  a  further  consideration. 

Trial  Examiner  Lipscomb :  The  Trial  Examiner  will  take 
the  motion  under  consideration,  and  will  rule  on  it  next 
week  in  Washington. 

Mr.  Callaway:  Now,  then,  at  this  time,  while  we  are  on 
the  record,  of  course  I  want  to  object  strenuously  to  the 
granting  of  that  motion,  because,  as  I  have  said  before, 
it  will  require  the  putting  on — I  mean,  it  will  be  putting 
on  some  respondent’s  testimony  after  we  will  have  our 
rebuttal.  And  I  do  want  to  ask  at  this  time  that  hearings 
be  set  in  Ann  Arbor,  Michigan,  for  July  10;  in  Buffalo, 
New  York,  for  July  12th,  for  the  rebuttal  testimony. 
1790  Mr.  Markel:  That  is  agreeable  to  me. 

Trial  Examiner  Lipscomb:  Buffalo  on  the  12th,  and 
Ann  Arbor,  Michigan,  on  the  10th.  At  10  o’clock  in  the 
morning  I  suppose,  for  each? 

Mr.  Callaway :  Yes,  sir. 

Trial  Examiner  Lipscomb:  The  request  is  granted,  and 
the  hearings  will  be  set. 

•  ••••••  ••• 

1797  Dr.  Francis  Bach 

was  thereupon  called  as  a  witness  and,  having  been  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Markel: 

Q.  Where  do  you  reside,  Dr.  Bach.  A.  I  reside  in  London. 
My  address  is  1-A  Devonshire  Place,  London,  W-l. 
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Q.  And  you  are  a  medical  doctor?  A.  Yes. 

Q.  Dr.  Bach,  will  you  outline,  in  some  detail,  your 

1798  present  engagement  as  a  medical  doctor?  A.  I  am 
a  physician.  I  am  a  consultant  in  medicine  and  in 

physical  medicine  under  the  new  health  service,  and  I  hold 
consultant  appointments  actually  at  five  different  hospitals. 
The  appointment  which  perhaps  I  have  held  the  longest  is 
that  I  am  senior  physician  to  the  rheumatic  unit  at  St. 
Stephen’s  Hospital,  which  is  now  the  main  hospital  of  a 
group  of  hospitals  in  Chelsea.  It  is  called  the  Rheumatic 
Unit,  St.  Stephen’s  Hospital. 

I  am  also  consultant  in  rheumatic  diseases  to  the  Kings¬ 
ton  Hospital  which  is  another  of  our  big  hospitals  and  to 
the  the  Hackney  Hospital,  where  I  have  in-patients  and 
out-patients,  devoted  mainly  to  people  suffering  from  the 
so-called  rheumatic  diseases.  I  am  also  consultant  in  physi¬ 
cal  medicine  which  also  does  include  rheumatory,  and  be¬ 
cause  of  my  position  they  have  given  me  beds  as  a  physical 
medicine  man,  which  is  rather  unusual,  at  Mt.  Vernon 
Hospital  which  is  another  of  our  big  hospitals,  and  finally 
I  am  consultant  in  physical  medicine,  Avhere  I  don’t  go  very 
frequently,  but  I  am  the  consultant  to  what  we  call  the 
Stoke-Mandeville  Hospital,  Ministry  of  Pensions. 

Q.  You  used  the  term  consultant  and  also  consultant  to 
hospitals.  Will  you  indicate  a  little  more  fully  what  the 
term  ‘  ‘  consultant  ’  ’  implies  ?  A.  This  is  all  rather  new 

1799  to  us.  Until  this  new  health  service  came  into  force 
we  were  either  elected  or  failed  to  become  elected 

when  we  had  a  certain  position  in  medicine  to  a  hospital. 
Now,  under  the  new  scheme,  a  certain  number  of  us,  or 
the  majority  of  experienced  physicians  who  are  specialists, 
who  have  been  accepted,  are  consultants  under  the  National 
Health  Service.  That  is  what  I  really  mean,  that  I  am  a 
recognized  consultant  in  medicine,  whose  particular  interest 
in  rheumatic  diseases,  and  naturally  I  practice — we  are  also 
entitled  to  practice  as  consultants  in  private,  and  I  practice 
part  of  the  week  as  a  consultant  to  whom  these  patients 
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are  referred  to  me  from  the  various  doctors  in  our  country. 

Q.  I  had  in  mind  a  little  greater  specificity,  if  you  don’t 
mind.  With  whom  do  you  consult?  Is  that  determined  by 
consultation  with  other  physicians  or  examination  of 
patients?  A.  It  really  implies  consultation  with  other 
physicians,  but  naturally — I  think  it  is  the  same  in  your 
hospital — a  consultant  specialist  in  his  private  work  con¬ 
sults  with  physicians  who  bring  their  rheumatic  problems 
to  him  at  his  house  for  an  opinion,  and  the  relatively  small 
number  of  one’s  patients  outside  hospital  come  directly 
inside  hospital,  you  naturally  with  that  enormous  amount 
of  work  that  goes  on,  most  of  the  patients  are  sent  to  you 
without  the  doctor  himself  coming.  I  think  that  is 
1800  the  distinction  between  the  physician  in  charge  of 
beds  and  the  consultant.  Is  that  clear? 

Q.  Yes.  I  think  that  makes  it  clear.  Are  you  also  a 
member  of  a  research  council?  A.  I  am  a  member  of 
Empire  Rheumatism  Council — that  is  our  council  for  the 
investigation  and  study  of  the  rheumatic  diseases — and 
I  am  also  a  member  of  the  council  of  the  British  Asso¬ 
ciation  of  Physical  Medicine  which  is  also  closely  interested 
in  these  rheumatic  diseases,  and  I  am  also  the  vice  chairman 
of  our  British  Rheumatic  Association  which  is  perhaps 
of  some  interest  to  you  because  that  is  the  association  which 
has  essentially  been  built  up  by  sufferers,  like  our  Diabetic 
Association,  in  w’hich  they  have  asked  a  few  physicians 
whom  they  know  are  particularly  interested  in  this  field, 
to  be  there  more  in  an  advisory  capacity,  suggesting,  if  I 
may,  that  I  am  seeing  that  subject  from  the  point  of  view 
of  the  layman  who  suffers  from  the  disease  and  from  the 
pure  medical  research  side. 

Q.  Dr.  Bach,  will  you  kindly  outline,  again  in  some  detail, 
your  training  and  experience  winch  qualifies  you  for  the 
position  and  connections  that  you  have  indicated?  A.  I 
w^ent  to  public  school  in  Charter  House — which  I  think 
you  call  a  private  school — as  most  of  us  do,  and  I  went  up 
to  Oxford  and  I  read  physiology  and  I  took  a  Bachelor  of 
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Arts  and  a  Master  of  Arts  in  the  School  of  Phvsi- 
1S01  ology  and  Shellington  and  Holdam,  who  I  think  are 
great  names  to  all  physiologists.  Then  I  went  np  to 
St.  Bartholomew’s  Hospital  in  London  for  my  clinical  work 
and  qualified  as  a  doctor,  and  the  various  internships.  Then 
I  became  resident  medical  officer  at  our  National  Heart 
Hospital. 

Then  as  a  young  man  I  was  rather  lucky  because  when 
I  was  working  there  on  heart  diseases  and  rheumatic  heart 
disease,  I  got  elected  to  what  we  call  a  Chadwick  traveling 
fellowship.  We  have  very  few  traveling  fellowships — or 
they  did  at  that  time — in  England. 

Q.  What  is  that  for?  A.  That  is  for  research.  A  large 
number  of  people  applied.  They  finally  chose  one  person 
and  I  was  the  lucky  one.  I  mention  that  because  that  gave 
me  an  opportunity  to  come  into  your  country  and  I  had 
a  year  in  which  I  studied  rheumatic  heart  disease  and 
rheumatic  fever,  I  came  over  here  to  see  Dr.  Homer  Swift 
and  the  people  at  the  Rockefeller  and  went  around  different 
centers  here,  wrote  a  small  report  which  was  published  and 
then  I  was  sent  to  Germany  and  then  I  was  sent  to  the 
Scandanavian  countries,  and  in  fact  I  had  a  very  pleasant 
year  learning  and  reporting  on  the  problem  of  acute  rheu¬ 
matism  and  rheumatic  fever. 

1802  Q.  About  when  was  this?  A.  This  was  in  1929 
and  1930.  This  is  the  early  part  of  the  story.  Then 
I  got  back  and  then  the  Red  Cross  started  their  first  special¬ 
ized  center  for  rheumatic  diseases  and  I  was  elected  as  their 
first  medical  registrar  which  I  think  is  what  you  call  I 
suppose  a  senior  intern.  I  was  responsible  immediately 
under  the  consultants,  and  at  the  same  time  I  was  during 
that  time  and  for  the  next  five  years  the  chief  assistant  in 
charge  of  the  cardiological  work  at  my  old  teaching  hospital, 
at  St.  Bartholomew’s  Hospital.  Therefore  I  was  really 
gradually  being — I  won’t  say  pushed — but  my  interest  was 
changing  from  that  of  a  young  cardiologist  in  heart  disease 
to  rheumatic  heart  disease  and  then  to  rheumatism  in  adults 
as  well  as  in  children. 
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Then  I  held  a  variety  of  other  appointments  such  as  at 
St.  Thomas’s  which  is  another  teaching  hospital  and  then 
I  got  a  chance  of  evolving,  with  the  encouragement  of  the 
London  Council,  of  building  up  a  special  rheumatic  unit  and 
at  St.  Stephen’s  I  was  one  of  the  first  people  who  managed 
to  have  special  beds  set  aside  for  the  study  of,  in  those  days, 
a  severe  rheumatic  cripple  who  was  not  welcomed  gener¬ 
ally  at  a  teaching  hospital  and  I  linked  the  teaching  hos¬ 
pital  work  with  that  hospital  work. 

Then  this  all  evolved  until  the  war  came,  and  then  instead 
of  putting  me  into  uniform  they  made  me  the  con- 

1803  sultant  when  actually  my  immediate  senior  was  made 
a  general,  and  they  put  me  in  charge  of  what  was  a 

mixture  of  the  civilian  and  service  side  and  I  was  put  in 
charge  of  rehabilitation,  which  included  a  great  deal  of  the 
rheumatic  diseases  for  one  of  our  big  sector  areas  which 
included  several  big  service  hospitals,  and  I  built  up  the 
department  there  and  was  consultant  for  that  and  then 
when  the  war  ended  I  essentially  went  back  and  modified 
my  work  much  more  to  being  a  rheumatic  specialist  again. 

During  that  time  I  did  a  certain  amount  of  research 
for  the  Empire  Rheumatism  Council  and  for  myself.  I 
say  “for”  because  it  was  done  rather  under  the  auspices 
of.  I  was  asked  to  undertake  that  by  our  Council,  and 
these  were — I  did  a  great  deal  of  work  and  acted  as  secre¬ 
tary  of  the  special  scientific  committee  vrhich  investigated 
gold  therapy. 

Q.  For  the  treatment  of  what  conditions?  A.  For  the 
treatment  of  rheumatic  conditions  because  mainly  what  we 
label  as  rheumatoid  arthritis.  I  had  to  investigate  two 
other  methods  of  treatment,  one  for  which  claims  have  been 
made  by  an  English  doctor  and  which  I  had  to  report  on, 
the  use  of  certain  injections  which  were  claimed  to  have 
very  great  value,  but  anyway  my  report  was  very  un- 

1804  favorable  to  it,  and  I  also  wrote  on  something  which 
was  published,  and  that  through  Lord  Horder — he 

is  a  doctor — who  is  the  chairman  of  our  Empire  Rheuma- 
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tism  Council.  I  investigated  this  Professor  Bogelmetz’ 
serum  which  I  understand  your  Rockefeller  people  investi¬ 
gated  here.  My  results  were  completely  negative  and  I 
understand  that  the  results  which  were  found  here  were 
also  negative. 

Q.  That  was  also  a  preparation,  if  I  may  ask  a  leading 
question  for  this  purpose,  sir — that  was  being  investigated 
to  determine  its  efficacy  in  the  treatment  of  arthritis  and 
rheumatism.  A.  Yes.  These  were  claims  from  Russia. 
The  claim,  I  think,  was  based  on  the  fact  the  professor 
held  the  Order  of  Leningrad  I,  therefore  he  could  do  no 
wrong  and  we  could  find  nothing  in  it  at  all. 

Then  there  have  been  various  things  which  have  been 
published.  More  my  own  work  which  has  been  quite  recent 
again  on  the  spleen,  and  splenectomy  and  the  hemopoietic 
system  in  relation  to  rheumatic  diseases. 

Q.  That  summary  brings  you  pretty  much  up  to  date  up 
to  your  present  activities  as  you  outlined  them  earlier? 
A.  Yes.  Do  you  want  to  know  'what  I  have  been  writing 
about? 

Q.  Before  that  I  thought  vre  might  ask  you  another 
question.  As  a  part  of  your  work  about  how  many  patients 
suffering  from  various  conditions  in  the  field  of 
1805  arthritis  and  rheumatism  do  you  see  or  have  occasion 
to  consult  during  the  course  of  a  year?  A.  Say  I 
take  about  six  out-patient  sessions,  say  20  to  30  people  in 
each  a  week,  180,  and  then  my  own  people,  200,  and  my 
in-patients — I  suppose  I  must  see  at  least  300  people  a 
week. 

Q.  That  is  adequate  for  our  purposes.  Have  you  made 
contribution  to  the  literature  in  the  field  of  your  specialty? 
A.  Yes.  I  think  most  of  us  write  too  much.  I  have  written 
lots  of  papers  and  read  papers  in  these  various  countries 
on  the  rheumatic  diseases  and  on  physical  medicine,  but 
my  first  effort,  which  was  very  well  received,  which  I  was 
asked  to  write  by  a  professor  of  surgery,  University  of 
London,  was  this  book  “The  Rheumatic  Diseases,  Their 
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Recognition  and  Treatment.’ ’  I  said  I  wouldn’t  do  it  unless 
they  paid  secretarial  expenses  and  they  did. 

Q.  You  were  the  sole  author  of  that  book?  A.  I  was 
the  sole  author  of  that  book  which  in  our  country  was  very 
well  received  because  it  was  the  first  time  I  think  that  the 
conception  of  the  rheumatic  diseases  had  been  fairly  clearly 
put  down  in  one  reasonable-sized  volume.  Then,  of  course, 
I  have  written  for  the  Quarterly  Journal  of  Medicine, 

1806  which  is  our  leading  academic  medical  paper,  on  sub¬ 
jects  like  thyrotoxic  heart  diseases  and  the  heart  and 

rheumatic  disease  and  things  of  that  sort  and  made  numer¬ 
ous  lectures.  I  had  to  give  a  lot  of  post-graduate  lectures 
during  my  work,  and  these  things  get  published  in  various 
papers.  This  book,  incidentally,  was  translated  at  the  wish 
of  the  Poles  in  1938  and  1939.  I  think  the  Germans  walked 
in  the  day  after  and  I  don’t  know  if  anybody  ever  read  it, 
but  it  was  translated  into  Polish  and  into  another  language. 

The  thing  which  I  am  quite  proud  of  in  a  way  is  that 
Lord  Horder,  who  is  the  chairman,  asked  me  18  months 
ago  to  write  a  special  article  on  arthritis  at  the  meno¬ 
pause  for  the  British  Encyclopedia  on  Medical  Practice, 
Second  Edition,  Volume  2,  which  is  a  reference  book  in 
general  medicine  for  the  doctors  in  the  Dominions  as  well 
as  in  our  country.  That  is  a  reprint. 

The  only  other  thing  I  would  mention  to  you  because 
I  think  it  is  perhaps  relevant  here  is  that  I  have  recently 
written,  it  has  been  my  conception,  and  edited,  although  I 
chose  a  number  of  people  as  -writers,  a  book  on  recent 
advances  in  physical  medicine  which  was  published  by 
Churchill’s  less  than  a  year  ago  in  which  we  brought  to¬ 
gether  physics  anatomy,  physical  methods,  physiology,  the 
practice  of  physical  medicine,  and  in  which  I  made  a  little 
more  personal  contribution  in  that  all  that  dealing 

1807  with  the  rheumatic  diseases  and  the  rehabilitation 
in  spinal  injuries  I  "wrote  myself. 

Q.  What  is  the  title  of  that  book?  A.  This  is  “Recent 
Advances  in  Physical  Medicine.” 
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Q.  Who  is  the  publisher?  A.  Churchill.  Twenty-seven 
shillings  and  sixpence,  net,  1950.  Then  I  am  on  the  editorial 
board  of  our  specialized  journals. 

Q.  I  was  going  to  ask  you  about  membership  in  scientific 
organization,  apart  from  the  memberships  that  you  have 
indicated  earlier.  Before  we  go  into  that — I  withdraw 
that  question.  You  referred  specifically  here  to  three  pub¬ 
lications  but  as  you  have  already  indicated  there  have 
been  other  articles  and  papers  that  you  have  written.  Will 
you  indicate  in  a  general  way  how  extensive  that  has  been 
and  in  what  fields — just  generally.  A.  They  have  been 
essentially  in  the  fields  of  the  rheumatic  diseases,  physical 
medicine,  and  rehabilitation,  and  they  have  all  centered 
on  various  sides  really  on  rheumatism,  but  I  would  like 
to  say  that  my  whole  concept  has  grown  in  that  rheumatic 
diseases  I  always  consider  as  I  think  many  of  us  now  do, 
as  just  part  of  general  medicine,  so  it  is  general  in  which 
I  have  written.  Most  of  my  writings  are  on  either  research 
or  the  purely  clinical  or  the  purely  utilitarian  from 
1808  the  point  of  view  of  the  social  services  in  which  I 
am  particularly  interested,  aspects  of  rheumatic  and 
cardiovascular  diseases. 

Q.  Will  you  indicate  at  least  the  more  significant  scien¬ 
tific  organizations  of  which  you  are  a  member?  A.  I  am  a 
member  of  our  Empire  Rheumatism  Council,  I  am  a  member 
of  our  Heberden  Society  which  is  a  society  of  physicians 
and  surgeons  to  a  certain  extent  with  a  very  limited  mem¬ 
bership  of  people  who  are,  I  suppose,  what  you  call  in  the 
inner  circles  medically  in  connection  with  rheumatic  dis¬ 
eases,  on  the  council  of  our  British  Association  of  Physical 
Medicine. 

As  I  say,  I  am  the  vice  chairman  of  our  British  Rheu¬ 
matic  Association.  As  a  matter  of  course,  I  belong  to  the 
Society  of  Medicine  and  so  on.  But  those  are  the  societies 
we  have  especially  interested  in  these  problems. 

Q.  You  indicated  that  in  this  book,  “Recent  Advances 
in  Physical  Medicine,”  you  had  made  a  personal  contri- 
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bution.  What  does  that  chapter  deal  with — your  chapter 
in  that  book?  A.  The  preface  belongs  to  me  and  the  con¬ 
ception  of  it.  I  worked  myself  the  chapter  which  is  the 
longest  chapter — the  longest,  editorial  privilege — on  the 
rheumatic  diseases. 

1809  Q.  What  is  the  circulation  of  that  book?  What 
classes  of  people  purchase  that  book  A.  Physicians. 

Q.  It  is  written  for  physicians?  A.  Oh,  yes. 

Q.  Do  you  have  a  chapter  by  yourself  in  that  book  as 
to  what  rheumatism  and  arthritis  is  considered  to  be? 
A.  Oh,  yes. 

Q.  Whichever  would  be  easier,  you  might  read  the  chap¬ 
ter,  if  that  would  be  more  concise  and  brief,  or  tell  us 
what  is  rheumatism,  what  is  arthritis?  A.  This  is  for 
doctors. 

Q.  Yes,  how  do  you  approach  it?  A.  I  have  introduced 
it  as  an  introduction,  and  there  is  one  little  bit  which  as 
you  bring  it  up  may  interest  you.  I  have  this - 

“Rheumatism,  what  is  it?” 

Mr.  Callaway:  We  have  the  man  here  who  wrote  it.  I 
don’t  think  the  article  itself  ought  to  be  introduced  into 
evidence,  because  there  is  nothing  there  in  the  article  that 
he  couldn’t  say  directly  from  the  witness  stand,  so  I  rather 
think - 

Mr.  Markel :  Mr.  Examiner,  we  have  heretofore  had  such 
questions  asked.  Mr.  Callaway  has  asked  his  witnesses. 
Obviously  it  has  been  the  experience  of  all  of  us  at 

1810  least — when  I  say  “obviously,”  I  mean  all  of  us 
know — that  when  you  prepare  something  for  publi¬ 
cation  for  brothers  in  the  profession  you  are  more  concise, 
you  are  more  direct,  and  I  thought  it  would  be  helpful  and 
save  time  and  would  be  more  accurate  if,  instead  of  repeat¬ 
ing  in  his  own  language,  he  would  refer  to  this  book  and 
give  us  an  outline — I  think  it  is  a  very  interesting  outline — 
as  to  the  concept  of  these  conditions,  because  his  outline 
is  from  the  standpoint  of  the  doctor  and  I  think  it  might 
be  interesting. 


61S 


That  is  all  I  had  in  mind  and  I  think  it  would  save 
time  and  be  more  accurate  and  precise  if  he  would  give  us 
the  substance  of  that  chapter. 

Mr.  Callaway :  If  he  is  going  to  read  us  a  prepared  lecture 
which  is  what  that  book  is  in  essence,  that  is  one  thing,  if 
he  is  going  to  testify,  it  is  something  else.  Since  we  have 
the  man  here  who  is  the  author  of  the  article,  it  looks  like 
he  could  express  it  himself  rather  than  reading  into  the 
record  something  which  he  has  previously  written. 

Mr.  Markel:  I  did  it  in  the  interest  of  accuracy,  clarity 
and  brevity,  but  if  there  is  strenuous  objection,  the  doctor 
certainly  will  not  have  lost  his  concepts  since  he  published 
the  book. 

By  Mr.  Markel: 

1811  Q.  Doctor,  just  tell  us  what  is  arthritis  and  rheu¬ 
matism  but  I  would  like  to  have  you  follow  the  gen¬ 
eral  outline  which  you  follow  in  your  book  and  explain  it. 
A.  To  my  own  profession  I  wrote  an  introduction  on  the 
rheumatic  diseases  and  then  I  wrote  very  clearly  on  three 
paragraphs — and  I  am  not  going  to  read  the  book  to  you — 
Rheumatism — what  is  it?  Rheumatism — who  gets  it? 

Rheumatism — the  social  problem;  the  organization  of  our 
rheumatic  units,  the  various  people  and  the  way  the  whole 
thing  links  up. 

Then  I  have  taken  certain  sides  of  rheumatism,  what  we 
call  rheumatoid  arthritis,  osteoarthritis,  muscular  rheuma¬ 
tism,  fibrositis,  then  I  summarize  the  whole  concept. 

Q.  Would  you  give  us  the  answer  to  the  question  “Rheu¬ 
matism,  what  is  it?”  A.  I  told  my  colleagues  in  this  book, 
as  I  believe  that  rheumatism  and  the  rheumatic  diseases 
are  terms  which  are  very  difficult  to  define  and  I  think 
doctors  will  agree  are  very  hard  to  describe.  I  started 
off  here  and  I  said  “To  the  layman” — that  is,  as  distinct 
from  the  general  practitioner  “or  to  the  pathologist  or  to 
the  consultant  in  physical  medicine  or  to  rheumatologists — 
to  the  layman  this  term  means  something  entirely  different 
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from  what  it  means  to  the  general  practitioner - 

1812  Mr.  Callaway:  Just  a  minute.  I  object  to  this  tes¬ 
timony  as  to  what  these  terms  mean  to  the  layman. 

•* 

We  haven’t  had  him  qualified  along  the  line  of  knowing 
what  these  terms  mean  to  the  layman,  and  he  is  here  as  a 
medical  witness  and  not  as  an  expert  in  what  laymen  under¬ 
stand  rheumatism  to  mean. 

Mr.  Markel:  Mr.  Examiner,  I  am  profoundly  impressed 
with  the  objection,  and  shocked  somewhat,  because  Mr.  Cal¬ 
laway  has  put  experts  of  similar  qualifications  on  the  wit¬ 
ness  stand  here  and  has  asked  them  to  interpret  for  the 
record  what  certain  advertisements  would  mean  to  the 
layman. 

Mr.  Callaway:  Yes,  sir,  and  I  qualified  them  carefully 
according  to  the  method  approved  by  the  Circuit  Court 
of  Appeals  in,  I  believe,  the  Standard  Laboratories  case, 
and  this  man  has  not  been  qualified  along  that  method. 

Mr.  Markel :  If  we  must  go  into  details  as  to  the  number 
a  patients,  I  have  indicated  he  sees  300  patients  a  week. 

By  Mr.  Markel: 

Q.  Do  you  speak  to  patients  frequently!  A.  I  have 
spoken  to  many  patients. 

Q.  Do  they  come  to  you  and  indicate  to  you  what  they 
observe  about  their  own  condition,  explain  to  you 

1813  what  they  think  is  the  matter  with  them?  A.  Sup¬ 
pose  I  am  the  layman,  and  I  get  a  stiff  neck  and 

lumbago. 

Mr.  Markel:  I  submit  that  a  man  of  these  qualifications 
who  sees  upwards  of  300  patients  a  day  and  discusses  their 
problems  with  them  is  eminently  qualified  to  discuss  what 
these  terms  mean  to  a  layman.  He  is  the  one  they  talk  to 
about  it.  If  Mr.  Callaway  wishes  to  go  so  far  as  to  say  that 
the  American’s  concept  of  the  terms  is  something  different 
from  the  British  concepts  and  is  prepared  to  persuasively 
convince  you  that  such  is  the  fact,  then  there  might  be  some 
basis  for  the  objection.  The  doctor  is  eminently  qualified. 
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Obviously  that  is  addressed  to  the  British  medical  pro¬ 
fession  and  the  book  is  being  published  and  sold,  and  he 
is  one  of  a  number  of  authors.  He  must  be  accepted  as  an 
authority  to  discuss  that  subject  or  it  wouldn’t  be  in  that 
book,  and  I  submit  that  the  question  is  proper  and  I  would 
like  the  doctor  to  explain  and  give  his  opinion  as  to  what 
the  term  means  to  laymen. 

Trial  Examiner  Pack:  Am  I  correct  in  my  understand¬ 
ing,  Dr.  Bach,  that  the  testimony  you  are  about  to  give  is 
based  upon  your  actual  experience  with  a  large  number  of 
members  of  the  public,  laymen,  over  the  course  of 
years? 

1814  The  Witness:  Definitely,  yes. 

Trial  Examiner  Pack:  Is  that  what  your  testi¬ 
mony  is  based  on?  In  other  words,  as  I  understand — 
and  if  I  am  not  correct  in  this,  of  course,  let  me  know — 
as  I  understand  you  have,  over  the  course  of  a  number  of 
years,  had  occasion  to  examine  and  to  consult  with  numerous 
members  of  the  public.  I  believe  you  estimated  probably 
300  a  week.  I  think  you  mentioned  that  figure. 

The  Witness :  Yes. 

Trial  Examiner  Pack:  Am  I  correct  in  my  understanding 
that  your  answer  to  the  question  which  Mr.  Markel  asked 
you,  which  as  I  understand  is  what  you  understand  has 
been  the  meaning  of  rheumatism  or  rheumatic  diseases 
to  the  public,  how  the  public  understands  that  term — your 
testimony  is,  as  I  understand,  to  be  based  upon  your 
actual  contact  with  numerous  members  of  the  public  and 
their  statements  to  you  and  your  general  impression  of 
their  understanding  of  what  these  terms  mean  to  them — 
that  is,  to  the  lay  public.  Have  I  stated  correctly  your 
position? 

The  Witness :  Exactly,  Mr.  Examiner. 

Trial  Examiner  Pack:  Mr.  Callaway,  do  you  have  any¬ 
thing  further? 

Mr.  Callaway:  I  think  that  qualifies  him. 

1815  Trial  Examiner  Pack:  You  think  that  does  qualify 
him? 
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Mr.  Callaway:  Yes.  I  don’t  think  he  was  qualified  until 
then  but  I  think  that  qualifies  him. 

Mr.  Markel:  I  am  sorry  I  didn’t  ask  him  those  questions 
myself.  I  thought  that  question  was  inherent  in  the  first 
questions  I  asked  the  doctor. 

By  Mr.  Markel : 

Q.  You  may  proceed.  A.  What  I  am  getting  at  is  this: 
There  is  no  such  thing  as  rheumatism.  There  are  sick 
people  who  are  labeled  in  a  different  way  with  rheumatic 
troubles  and  there  are  well  people,  and  what  I  laid  out  to 
my  own  profession  a  few  months  ago  was  this:  I  said: 
“To  the  layman  rheumatism  is  pain,  it  usually  signifies 
aches  and  pains,  fatigue,  stiff  and  swollen  joints,  coupled 
with  a  haunting  fear  of  crippling.”  And  I  said  that  the 
layman  is  puzzled  by  its  various  manifestations  and  by  the 
diverse  advice  which  is  given  him  by  his  doctors  and  his 
friends.  He  knows  certain  things,  that  the  young  house¬ 
wife  may  wake  up  at  night  with  rheumatism  in  her  shoulders 
and  pins  and  needles  and  numbness  in  her  hands,  and  he 
knowrs  that  she  is  tired  because  she  worked  too  hard 
1816  and  too  long  during  the  day.  He  even  suspects  that 
the  plump,  childless,  middle-aged  lady  of  his  ac¬ 
quaintance  has  her  rheumatism  because  she  eats  too  much 
and  wTorks  too  little — I  am  speaking  of  England. 

He  does  not  know — and  this  is  important  to  the  doctor — 
that  his  child’s  stiff  neck  may  be  the  earliest  manifestation 
of  juvenile  rheumatism  and  though  it  may  appear  trivial, 
may  yet  be  followed  by  severe  rheumatic  disease.  He  has 
no  knowledge  of  the  role  that  anxiety,  frustration,  inade¬ 
quate  diet,  the  tubercle  bacillus  and  his  own  constitution 
may  play  in  its  causation.  He  sometimes  learns  from  his 
personal  experience  that  if  he  himself  complains  of  a  stiff 
neck  that  his  own  doctor  will  tell  him  that  this  is  due  to 
muscular  rheumatism  or  fibrositis  and  that  this  will  clear 
up  with  a  little  aspirin  or  rubbing. 

If  it  does  not  and  further  advice  is  sought,  he  may  be 
amazed  to  find  that  his  stiff  neck  is  interpreted  by  a  psy- 
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ehiatrist  as  a  manifestation  of  his  revolt  against  his 
Edwardian  upbringing  and  that  its  treatment  requires  a 
prolonged  analysis,  or  if  he  consults  a  throat  specialist  he 
will  be  told  that  it  is  due  to  infected  tonsils  which  need 
removal  and  if  by  chance  he  is  referred  to  an  orthopedic 
surgeon  or  even  to  a  physiotherapist,  it  will  be  diagnosed 
as  a  prolapsed  intervertebral  disk  and  the  treatment 

1817  prescribed  will  be  traction,  manipulation,  immobiliza¬ 
tion  in  plaster,  or  even  removal  of  the  disk. 

In  contrast  to  that  which  I  put  forward  as  the  conception 
of  the  layman  of  rheumatism  and  the  luck  as  to  whom  he 
consults  as  to  the  lines  which  may  happen,  which  of  course 
is  perfectly  true — I  mean,  he  may  just  have  a  couple  of 
aspirins  or  he  may  go  to  a  doctor  who  sends  him  to  a 
psychiatrist  or  he  may  have  part  of  his  body  removed  which 
is  what  happens  in  England  anyway.  To  the  general  practi¬ 
tioner  rheumatism  may  be  just  something  of  which  he  knows 
and  understands  little  and  for  which  he  is  prepared  to  dole 
out  a  bottle  of  medicine  or  prescribe  a  liniment. 

The  term  may  bring  to  his  mind  a  clinical  picture  or 
series  of  pictures  etched  in  his  memory  by  the  teachers  of 
his  student  days  or  which  he  himself  has  drawn  during 
the  years  in  which  he  has  practiced  his  art.  Then  I  describe 
the  various  clinical  pictures  of  the  sort  of  patients  that 
we  teach  on  at  the  hospital :  the  poor  woman  who  is  crippled 
in  a  chair  with  what  we  call  rheumatoid  arthritis,  the  man 
who  hobbles  in  with  arthritis  of  the  hip  and  the  lady  with 
knobby  fingers — she  is  probably  a  rich  aunt  and  the  family 
hope  she  will  die  of  her  arthritis,  which  she  seldom  if  ever 
does — and  so  on  of  the  different  pictures  which  we  have 
been  taught,  then  the  young  practitioner  who  remem- 

1818  bers  the  classification  which  some  of  us  drew  up  and 
which  is  generally  accepted. 

I  was  the  youngest  member  of  the  classification  com¬ 
mittee  in  1935  and  1936  and  I  quote  here  the  different 
groups  which  we  doctors  talk  of — rheumatic  fever,  sub¬ 
acute  and  chronic  arthritis,  osteoid  arthritis  and  so  on. 
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That  is  the  conception  of  the  ordinary  doctor.  Then  there 
is  the  conception  of  the  pathologist  and  this  is  this  awful 
business  that  w’e  are  getting  into,  the  great  pathologist 
and  I  even  mentioned  a  truly  great  man,  your  great  Paul 
Klemperer  of  New*  York,  w’ho  talked  about  these  collagen 
diseases — it  is  a  recognized  term  among  doctors — which 
they  see  under  the  microscope  and  then  they  do  link  up 
w’ith  these  clinical  pictures.  Then  I  talk  about  the  concep¬ 
tion  of  the  consultant  in  physical  medicine  w’hose  whole 
attitude  is  that  of  applying  physics,  physical  rehabilita¬ 
tion — 

Mr.  Callaway:  Excuse  me.  I  believe  you  are  skipping 
some  of  it. 

The  Witness :  Do  you  want  me  to  read  it  all  ?  Have  you 
got  my  book? 

Mr.  Callaw’ay :  Yes. 

The  Witness:  Delighted. 

Mr.  Callaw^ay :  I  think  some  of  it  there  should  go  in  that 
you  are  skipping. 

The  Witness:  I  am  sorry.  Familiar  pictures  are 

1819  those  of  the  sick  child - 

Mr.  Callawmy :  I  wasn ’t  talking  about  that. 

“The  pathologist  is  interested  in  w’hat  is  generally 
termed  ‘collagen  diseases,’  a  pathological  picture  which 
includes  entities  as  varied  as  rheumatic  fever,  lupus 
erythematosis,  scleroderma,  dermatomyocitis,  psoria¬ 
sis,  rheumatoid  arthritis.  If  he  heeds  the  recent  warning 
of  Paul  Klemperer  in  1949  against  ‘the  peculiar  wor¬ 
ship  of  pathological  terms,’  he  will  realize  that  the 
tissue  changes  that  he  studies  are  not  pathognomonic, 
but  that  the  term  merely  denotes  the  structural  char¬ 
acter  and  localization  of  a  morbid  process,  namely  gen¬ 
eralized  connective  tissue  alterations,  without  any  ex¬ 
planation  about  the  mechanism  responsible. 

“The  consultant  in  physical  medicine,  thinking  of 
rheumatism  in  relation  to  his  own  specialty,  may  feel 
the  urge  to  plan  and  to  interdigitate  ‘applied  physics, 
physical  rehabilitation  and  retraining,  social  readjust¬ 
ment  and  psychological  and  vocational  assessment,  so 
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as  to  teach  the  rheumatic  patient  to  live  within  the  limits 
of  his  disability,  but  to  the  hilt  of  his  capabilities.’  ” 

That  is  a  slogan  produced  by  your  truly  great  man,  Howard 
Rusk,  in  1949. 

1820  Then : 

“To  the  physician  with  a  specialized  interest  in  the 
subject,  rheumatism  is  a  problem  not  only  of  classifica¬ 
tion  but  of  sociology  and  constitutional  medicine.  He 
has  learnt  that  there  is  no  ‘cure-all’  and  that  there  are 
nearly  as  many  methods  of  treatment  as  there  are  peo¬ 
ple  who  suffer  from  rheumatism.  He  knows  that  tech¬ 
nical  methods,  unless  aided  by  social  means,  will  never 
solve  the  problem  of  rheumatism.  He  knows  that  the 
basis  of  treatment  is  diagnosis  and  that  clinical  diag¬ 
nosis  is  not  just  the  affixing  of  labels  but  the  creation 
of  a  clinical  picture  by  the  observer,  and  that  successful 
treatment  is  dependent  on  the  proper  understanding 
and  management  of  the  individual  patient.  This  pic¬ 
ture  may  be  described  as  a  ‘conversation  piece’  with 
the  patient  in  the  foreground” - 

You  know  we  have  in  the  Mellon  collection  the  Georgia 
picture  of  what  we  call  the  conversation  piece,  with  the  va¬ 
rious  members  of  the  family  and  so  on — 

“This  picture  may  be  described  as  a  ‘conversation 
piece’  with  the  patient  in  the  foreground,  and  grouped 
around  him  his  family,  the  tools  with  which  he  works, 
the  rod  and  books  with  which  he  spends  his  leisure, 

1821  and  in  the  background  the  city  or  village  in  which  he 
lives  his  life,  and  possibly  in  the  corners  the  portraits 

or  crests  of  his  ancestors.” 

That  is  a  reference  to  doctors  on  the  question  of  genetic 
and  inherited  characteristics  of  disease. 

“The  interpretation  of  this  picture  is  dependent  on 
the  culture  and  training  of  the  observer.” 

Now  the  gist  of  this  little  book  on  physical  medicine  was 
what  I  called  “Rheumatism — What  Is  It.” 
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By  Mr.  Markel: 

Q.  From  that  then  I  gather  the  terms  identify  symptoms 
rather  than  a  condition — the  terms  arthritis  and  rheuma¬ 
tism.  A.  Yes,  concepts. 

Q.  Concepts?  A.  Yes. 

Q.  What  are  the  most  common  symptomatic  manifesta¬ 
tions  of  arthritic  and  rheumatic  conditions.  A.  The  most 
common  are  pain,  stiffness,  aches  and  pains,  stiffness,  fa¬ 
tigue,  and  then  swollen  joints  and  the  psychological  effects 
of  fear,  haunting  fear,  and  so  on. 

Q.  In  general  what  is  the  accepted  treatment  of  these 
conditions  as  far  as  you  yourself  are  concerned  in  so 

1822  far  as  they  are  known  to  you  as  a  result  of  your  con¬ 
tact  with  other  professional  men  in  the  field?  A.  The 

treatment  of  the  rheumatic  diseases  in  general  I  suppose, 
can  be  considered  from  the  point  of  view  of  label,  investiga¬ 
tion,  as  far  as  possible  giving  an  exact  label,  which  we  so 
frequently  can  not  do,  and  then  treatment  in  the  hospital, 
with  general,  medical  and  physical  and  orthopedic  measures. 
Medically  I  essentially  include  under  the  heading  of  the  art 
of  a  physician.  I  think  it  is  fair  to  say  that  after  a  certain 
number  of  years’  practice  so  often  it  is  not  what  you  do 
or  how  you  do  it  that  really  does  help  your  patient.  All  I 
am  saying  is  that  under  these  headings  is  the  general  atti¬ 
tude  of  doctor  to  his  patient,  the  labeling  and  understanding 
when  to  give  rest - 

Mr.  Callaway:  Let  me  ask  a  question  there,  if  I  may. 
What  do  you  mean  by  labeling?  Do  you  mean  diagnosis? 
The  Witness:  I  am  using  the  term  “diagnostic  label.” 
Mr.  Callaway :  That  is  what  I  thought  you  meant. 

Mr.  Markel:  I  probably  should  have  brought  that  out. 
Maybe  I  better  ask  that  question. 

By  Mr.  Markel: 

Q.  By  labeling,  you  mean  you  identify  it  as  specific 

1823  varieties  of  this  general  condition?  A.  No. 

Q.  That  is  what  might  be  understood  by  that.  A. 
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What  I  am  trying  to  get  at — not  for  you  people  to  hear  but 
in  general  what  I  mean  is  this.  Our  conception — I  am  speak¬ 
ing  of  in  England,  but  it  is  very  closely  allied  with  yours — 
is  much  more  the  wholistic  approach  to  medicine.  The 
wholism  term — I  think  it  was  General  Smuts  who  first  of 
all  created  the  term — the  man  as  a  whole — and  I  had  for  my 
own  profession,  put  “Rheumatism — What  is  it?”  under 
these  different  labels  because  there  is  no  such  thing  as  a 
diagnosis  in  the  strict  sense.  There  is  no  such  thing  as  a 
diagnosis  of  osteoarthritis.  There  is  no  such  thing,  from 
our  point  of  view,  the  doctors  say,  as  Rheumatoid  arthritis. 
That  is  one  of  the  things  that  are  affected,  so  we  are  using 
it  as  a  label. 

Q.  You  repeatedly  make  the  point  that  you  speak  for 
England.  Are  you  generally  acquainted  with  the  American 
literature  on  this  subject?  A.  I  think  so.  Not  verbatim. 

Q.  Would  you  say  you  are  quite  well-acquainted?  A.  Oh, 
yes.  I  mean  I  had  the  privilege  of  being  over  here  as  a 
very  young  man.  I  was  one  of  the  people  sent  over  here 
two  years  ago,  one  of  the  people  who  were  allowed 
1824  money  by  our  very  difficult  treasury,  11  of  us  were 
sent  over  here  to  your  national  rheumatic  meetings, 
and  of  course  your  leaders  are  most  of  them  friends  of  mine. 

Q.  Is  your  basic  discussion  here  entirely  consistent  as 
far  as  you  know  with  the  American  literature  in  the  field? 

Mr.  Callaway:  I  object  to  him  assessing  the — in  other 
words,  he  is  getting  around  indirectly  to  telling  what  the 
American  literature  is.  I  think  this  man’s  opinion  is  worthy 
of  consideration,  but  so  far  as  him  saying  what  the  American 
literature  is  in  the  field,  I  think  that  is  not  proper  direct 
examination. 

Mr.  Markel:  I  thought  I  had  removed  the  objectionable 
feature  by  asking  him  as  far  as  he  knows  and  is  familiar 
with  the  American  literature  are  his  opinions  as  expressed 
here  in  any  way  inconsistent.  That  limits  it  to  a  field  in 
which  we  are  entitled  to  have  an  answer. 
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Mr.  Callaway:  That  asks  him  in  effect  if  his  opinion 
is  in  line  with  the  concensus  of  opinion  in  the  United  States 
of  America.  I  don’t  think  that  is  a  proper  question  for  the 
simple  reason  that  that  is  an  attempt  by  the  witness  to  back 
up  his  own  statements  by  the  statements  made  by  others, 
which  is  an  indirect  way  of  getting  into  the  record  what 
other  people  have  written,  which  you  can  not  do  unless 
you  bring  the  other  people  who  have  done  the  writ- 

1825  ings  for  cross-examination.  I  think  he  can  give  his 
opinion  and  give  the  basis  for  his  opinion,  which  I 

think  he  has  admirably  done.  So  far  as  him  saying  that 
the  American  literature  backs  up  that  opinion  of  his,  I  think 
that  is  objectionable  and  I  object  to  the  question. 

Mr.  Markel:  I  didn’t  ask  whether  American  literature 
supported  him.  I  asked  if  he  knew  whether  there  was  any 
literature  which  was  inconsistent  with  that.  That  is  an 
entirely  different  approach  and  I  submit  we  are  entitled  to 
an  answer  to  that  question. 

Mr.  Callaway :  He  said  he  is  familiar  with  the  literature 
so  why  isn’t  it  the  same  thing  as  what  I  am  talking  about. 
In  other  words,  what  he  is  trying  to  do  is  to  bolster  up  this 
man’s  opinion  by  saying  that  the  American  literature  sup¬ 
ports  his  opinion.  That  is  not  the  competent  direct  exami¬ 
nation  unless  you  bring  the  folks  in  here  who  formed  the 
literature  and  let  us  cross-examine. 

Mr.  Markel:  Mr.  Callaway  insists  on  turning  it  around 
and  I  want  to  be  sure  that  you,  Mr.  Examiner,  are  mindful 
that  I  am  asking  it  the  other  way.  He  said  he  is  familiar 
with  the  literature.  Is  the  doctor  so  far  as  he  knows — I 
am  talking  about  his  present  state  of  mind — if  his  opinions 
are  entirely  consistent  with  American  ltierature  with 

1826  which  he  is  familiar  and  I  think  that  is  an  entirely 
pertinent  and  relevant  question  and  I  think  I  am 

entitled  to  an  answer  and  I  would  like  to  have  an  answer 
to  that  question,  but  not  the  way  Mr.  Callaway  puts  it. 
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(Discussion  off  the  record.) 

1827  Trial  Examiner  Pack :  Gentlemen,  it  is  the  Exami¬ 
ner’s  understanding  from  our  discussion  off  the  rec¬ 
ord,  Mr.  Callaway,  that  you  had  a  statement  which  you 
desired  to  make  with  respect  to  your  withdrawing  your  ob¬ 
jection  provided  Mr.  Markel’s  question  was  limited  in  a 
certain  way. 

Do  vou  wish  to  make  that  statement  now  on  the  record? 

w 

Mr.  Callaway:  If  I  understand  that,  the  doctor  said  he 
understood  nothing  in  the  American  literature  that  was 
contrary  to  the  opinions  which  he  had  expressed — if  Mr. 
Markel  is  limiting  that  to  the  statements  from  the  doctor’s 
book  which  he  has  read  into  evidence  in  regard  to  rheuma¬ 
tism,  what  it  is  to  the  layman,  to  the  general  practitioner, 
to  the  pathologist,  to  the  consultant  in  physical  medicine, 
to  the  physician  with  a  specialized  interest  in  the  subject 
and  on  through  the  interpretation  of  the  picture  which  Dr. 
Bach  read  into  the  record,  if  Mr.  Markel  is  limiting  the 
question  to  that,  which  is  already  in  evidence,  then  I  desire 
to  make  no  objection  to  it. 

I  will  withdraw  my  objection. 

Trial  Examiner  Pack:  Mr.  Markel? 

Mr.  Markel:  Mr.  Examiner,  I  am  willing  to  so  limit  the 
question,  and  if  I  have  a  comparable  question  about  other 
matters  I  can  ask  it  then  and  we  can  settle  it  at  that  time. 

Trial  Examiner  Pack:  At  anv  rate,  the  Examiner 

1828  understands  that  for  the  present  there  is  no  objection 
to  the  question  as  limited,  and  Dr.  Bach  may  proceed. 

Mr.  Markel,  vou  might  re-ask  the  question,  unless  Dr. 
Bach  is  sure  he  knows  just  what  the  present  question  is. 

Mr.  Markel:  Dr.  Bach,  do  you  recall  my  question,  or  per¬ 
haps  I  had  better  repeat  it.  Do  you  wish  that  I  repeat  the 
question  to  you? 

The  Witness:  Will  you  repeat  it? 

By  Mr.  Markel: 

Q.  Dr.  Bach,  you  have  just  concluded  your  discussion  of 
what  rheumatism  is  in  answer  to  that  question,  and  that 
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outline  that  you  followed,  the  subdivisions  that  you  made  in 
answering  that  question.  As  far  as  you  yourself  know,  is 
that  is  entirely  consistent  with  American  literature  on  that 
subject?  A.  I  consider  that  it  is  consistent  with  American 
medical  literature. 

Mr.  Callaway:  You  are  limiting  him  to  those  subdivisions 
which  he  put  in.  I  am  talking  about  the  discussions  of  what 
rheumatism  is. 

Mr.  Markel :  That  question  was  answered  by  subdividing 
into  these  various  parts. 

Mr.  Callaway:  No.  What  rheumatism  is  isn’t  answered 
bv  that.  I  want  to  know  if  he  means  that  so  far  as  he  knows 
there  is  nothing  in  American  literature  contrary  to 
1829  the  statements  which  he  has  made  in  the  record,  read 
from  his  book  as  to  what  rheumatism  is. 

Mr.  Markel :  That  is  right. 

Mr.  Callaway:  All  right. 

By  Mr.  Markel : 

Q.  Did  you  so  understand  ?  A.  What  am  I  really  saying, 
sir?  I  am  muddled.  I  want  to  be  careful  myself  on  this. 

Trial  Examiner  Pack :  Let  me,  if  I  can,  clarify  the  record. 
As  I  understand  it,  the  situation  is  this,  Mr.  Callaway: 
You  and  Mr.  Markel  have  agreed  on  a  question  here  which 
may  be  asked  Dr.  Bach  and  that  is  as  I  understand  it  whether 
or  not  what  he  has  stated  with  respect  to  the  definition  of 
rheumatism,  what  rheumatism  is,  and  particularly  with 
respect  to  the  statements  in  Dr.  Bach’s  book  which  he  has 
read  into  the  record,  at  least  a  condensation  of  which  has 
been  read  into  the  record,  as  I  understand  the  question 
there  you  are  asking  Dr.  Bach  to  state  whether  or  not  his 
statements  now  and  his  statements  in  his  book  on  the  subject 
of  what  rheumatism  is — whether  on  that  subject  he  knows  of 
any  medical  opinion  in  the  United  States  which  is  incon¬ 
sistent  with  his  testimony  and  with  the  statements  in  his 
book. 

Is  that  correct? 
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Mr.  Markol:  Precisely.  I  have  so  limited  it. 

1S30  Trial  Examiner  Pack:  Is  that  clear  to  you? 

The  Witness:  Yes.  My  answer  then  is  yes.  I 
qualify  that:  the  American  work  in  rheumatic  diseases  is 
the  best  in  the  world  or  at  least  equal  to  the  best  in  the 
world.  In  my  library  at  home  I  have  books  written  by 
American  authors  with  the  most  arrant  nonsense  written 
on  rheumatic  diseases  possible. 

If  somebody  is  going  to  produce  a  book  where  there  are 
statements  of  some  of  these  completely  half-witted  people 
then  I  would  say  that  my  statements  are  not  consistent  with 
what  these  men  have  written  on  rheumatism. 

I  say  my  statement  is  consistent — if  I  can  put  it  with  due 
modesty — to  what  the  best  conception  of  medicine  and  the 
rheumatic  diseases  in  the  United  States. 

Trial  Examiner  Pack:  That  seems  to  me,  gentlemen,  to 
answer  the  question,  unless  you  gentlemen  have  something 
further. 

By  Mr.  Markel : 

Q.  We  have  considered  the  general  question  of  treatment. 
Now  I  would  like  to  address  myself  to  the  drug  therapy  in 
these  conditions. 

Mr.  Markel:  Mr.  Examiner,  I  wonder  if  we  might  have 
our  mid-morning  recess. 

Trial  Examiner  Pack:  Yes.  We  will  take  a  recess  for 
five  minutes. 

1831  (Recess  taken.) 

Mr.  Markel:  Will  you  read  my  last  question? 

(Question  read.) 

By  Mr.  Markel: 

Q.  What  in  general  is  the  drug  therapy  in  the  treatment 
of  arthritic  and  rheumatic  conditions  as  you  have  outlined 
them?  A.  There  are  drugs  with  the  idea  of  relieving  symp¬ 
toms  such  as  pain  and  stiffness.  There  are  drugs  to  help 
relax  the  individual  from  the  point  of  view  of  psychological 
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tension,  and  there  are  drugs  to  help  build  up  the  person 
from  both  the  mist  and  the  psychological  aspect. 

Also,  under  the  same  heading — I  am  quite  certain  that 
you  would  allow  me  naturally  to  include  vitamins,  endocrine 
preparations,  methods  of  trying  to  regulate  the  possible 
disturbance  of  the  endocrine  orchestra,  and  also  more  par¬ 
ticular  or  specific  methods  such  as  the  use  of  gold,  bismuth, 
and  the  use  of  the  nevr  endocrine  preparations  of  cortisone 
and  ACTH. 

Q.  Restricting  that  specifically  to  the  treatment  of  the 
symptoms  that  you  have  outlined — the  pain,  stiffness,  and 
swelling.  A.  I  have  always  felt  that  the  salicylates  play  a 
main  role  in  the  treatment  of  these  factors  in  rheumatic 
diseases. 

Q.  In  your  earlier  book  that  you  referred  to  as  part  of 
your  qualifications — ‘  ‘  The  Rheumatic  Diseases,  Their 
1832  Recognition  and  Treatment” — did  you  write  a  chap¬ 
ter  in  that  book  on  the  specific  subject,  the  treatment 
by  drug  therapy  of  the  symptoms?  A.  There  is  a  chapter 
on  “Medicinal  Treatment  and  Chemo-Therapy,”  yes.  That 
was  the  heading.  Chapter  16. 

Q.  Does  that  treat  specifically  with  the  medical  therapy 
in  relieving  these  symptoms — pain,  stiffness,  and  swelling? 

Mr.  Callaway:  That  is  certainly  a  leading  question,  and 
I  object  to  it. 

Trial  Examiner  Pack :  If  that  is  the  only  objection  it  will 
be  overruled,  Mr.  Callaway.  I  think,  at  least  with  an  expert 
witness,  that  up  to  this  point  the  question  is  not  particularly 
objectionable. 

Mr.  Markel:  Mr.  Exmainer,  if  I  may  advise  the  doctor: 
By  Mr.  Markel : 

Q.  Counsel  for  the  Commission  may  find  it  objectionable 
that  you  read  from  that  chapter,  and  I  just  ask  you  whether 
you  have  a  chapter  directed  to  that  point.  A.  The  answer 
is  yes. 
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Q.  You  may  give  us  then  specifically  the  answer  to  this 
question :  What  is  the  medicinal  therapy  which  you  employ 
in  the  treatment  of  these  symptoms?  A.  I  have  given  you 
in  general - 

1833  Q.  Pain,  swelling,  and  stiffness.  A.  I  think  our 
greatest  stand  has  been  what  we  would  call  the  salicyl¬ 
ate  group. 

Q.  What  particular  salicylates  are  included  in  the  salicyl¬ 
ate  group  that  you  refer  to?  A.  Sodium  salicylate,  acetyl- 
salicylic  acid,  and  various  preparations  which  go  by  various 
trade  names. 

Q.  The  book  to  which  you  have  made  reference ;  for  what 
kind  of  audience  was  that  written?  A.  This  was  essentially 
a  medical  audience  of  physicians.  I  mean  this  is  part  of 
general  medicine. 

Q.  Does  the  book  have  a  wide  circulation  in  the  medical 
profession  in  your  country?  A.  It  had  very  good  reviews 
and  has  sold  verv  well  I  think. 

Q.  Have  copies  been  sold  in  the  United  States,  as  far 
as  you  know.  A.  There  is  a  copy  over  there  (indicating). 
Yes,  it  was  very  well  reviewed  in  the  United  States  at  the 
time  is  was  written. 

Q.  In  the  United  States?  A.  It  was  reviewed  in  the 
United  States  and  it  was  very  'well  reviewed  in  England 
and  in  other  countries. 

Mr.  Callaway:  That  is  the  1935  book  you  are  talking 
about  ? 

The  Witness:  Yes. 

1934  A.  (continuing)  I  think  it  is  fair  to  say  that  I 
have  been  repeatedly  asked  to  write  a  second  edition. 

By  Mr.  Markel: 

Q.  Of  the  same  book?  A.  Of  the  same  book.  But  I  am 
so  busy  and  it  is  an  awful  sweat  writing  a  second  edition 
and  I  have  continually  put  it  off,  and  I  haven’t  written  a 
second  edition. 

Q.  What  did  you  tell  the  doctors  they  should  do? 
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Mr.  Callaway :  I  object  to  that.  I  want  his  present  opin¬ 
ion,  not  what  he  told  the  doctors  in  1935. 

Mr.  Markel:  In  addition  to  getting  these  facts  I  yrant 
to  constantly  qualify  the  witness  as  to  his  standing,  and  I 
want  to  go  back  to  the  point  and  then  bring  it  up  to  date 
to  see  what  advancements  if  any  there  have  been  in  this 
general  field,  and  I  am  going  to  follow  that  up  by  asking 
whether  there  are  any  qualifications  to  that  statement. 

Trial  Examiner  Pack :  As  I  understand  it,  what  you  really 
mean  to  ask  is  what  his  opinion  was  at  the  time  he  wrote 
the  book;  isn’t  that  right,  Mr.  Markel? 

Mr.  Markel:  Yes,  what  specific  drugs  that  he  recom¬ 
mended  be  used  in  the  treatment  of  these  symptoms. 

Trial  Examiner  Pack :  Phrased  that  way  I  assume  there 
is  no  objection,  is  there,  Mr.  Callaway? 

Mr.  Callaway:  I  certainly  can  see  no  point  in  it.  We 
are  not  interested  in  what  his  opinion  was  in  1935. 
1835  Trial  Examiner  Pack:  Well,  I  understood  from 
Mr.  Markel  that  he  was  going  to  connect  it  up.  He 
wanted  to  show,  I  assume,  that  the  opinion  was  the  same 
then  as  now. 

Mr.  Markel:  Yes.  And  if  not,  wThy  not. 

Trial  Examiner  Pack:  Yes.  And  if  the  opinion  has 
changed,  and  I  see  no  objection  to  inquire  along  that  line. 

Is  there  an  objection,  Mr.  Callaway?  You  are  entitled  to 
a  ruling,  of  course,  if  you  did  object. 

Mr.  Callaway:  Yes.  I  am  saving  exceptions  to  that 
ruling. 

Trial  Examiner  Pack:  Yes.  The  objection  to  the  ques¬ 
tion  will  be  overruled,  as  the  Examiner  understands  the 
question.  That  is,  Dr.  Bach  is  asked  to  state  his  opinion 
as  of  the  time  he  wrote  this  book  on  the  subject  in  question. 

Is  that  correct,  Mr.  Markel? 

Mr.  Markel:  Not  an  opinion.  What  drug  he  specified 
as  being  particularly  suitable  for  the  treatment  of  these 
symptoms,  what  he  recommended  to  the  doctors. 

Trial  Examiner  Pack :  In  1935  ? 
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Mr.  Markel:  Y  es. 

Trial  Examiner  Pack:  If  there  is  objection  to  that  the 
objection  will  be  overruled  and  Dr.  Bach  may  answer. 

Mr.  Callaway:  I  will  save  exceptions. 

A.  I  said  at  that  time,  which  I  agree  with  now, 

1836  “Drugs  have  been  supplied  in  profusion  to  combat 
the  rheumatic  diseases.”  Then  I  went  on  to  say: 

“Some,  as  Mutch,”  who  was  a  distinguished  London  Physi¬ 
cian,  “has  said,  ‘are  frankly  quack,  others  vague  traditions, 
such  as  black  snake  root,  poison  ivy  and  celery  oil.’  ” 

Mr.  Callaway:  Excuse  me  right  there.  You  see,  that 
is  getting  to  the  record  what  some  other  physician  said 
and  that  certainly  is  objectionable. 

Trial  Examiner  Pack:  I  think  that  would  be  objection¬ 
able,  Mr.  Markel.  I  think  Dr.  Bach  is  entirely  free  to  state 
and  I  think  your  inquiry  is  proper  when  you  ask  him,  as  1 
understand  you  have,  what  he  recommended  for  the  treat¬ 
ment  of  these  symptoms  at  that  time,  and  I  think  the 
doctor  has  answered  that  substantially  already  although 
I  won’t  cut  you  off  if  you  have  specific  questions  at  that 
point. 

By  Mr.  Markel: 

Q.  He  made  specific  statements  and  I  would  like  to  have 
it  specifically  as  it  was  made  with  respect  to  the  drugs. 
This  is  really  introductory  as  I  understand  it.  “There 

were  many  drugs,  but - ”  and  the  “but”  is  what  we  are 

just  about  to  come  to. 

Trial  Examiner  Pack:  Does  Mr.  Callaway  want  to  be 
heard  further  on  that  point? 

Mr.  Callaway:  I  think  the  part  up  to  date  ought  to 

1837  be  stricken. 

Trial  Examiner  Pack:  You  said  “the  part  up  to 
date.”  I  am  afraid  I  don’t  understand. 

Mr.  Callaway:  What  he  has  read  from  the  1935  book  in 
answer  to  Mr.  Market’s  question. 

Trial  Examiner  Pack:  I  do  think,  gentlemen,  we  should 
avoid  as  much  as  possible  reading  from  books  into  the  rec- 
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ord.  Dr.  Bach  may  use  his  book  to  refresh  his  recollection 
or  for  such  help  as  he  may  wish  to  make  of  it,  but  I  do 
not  think  we  should  read  into  the  record  from  the  book, 
and,  Mr.  Markel,  if  you  can  confine  your  inquiry  and  if 
Dr.  Bach  can  confine  his  answers  to  simply  the  statement  of 
what  he  recommended  for  the  treatment  of  these  symptoms 
at  that  time,  I  think  much  of  our  difficulty  will  be  avoided 
here. 

Mr.  Markel:  And  his  opinion  as  to  the  value  of  the 
drugs. 

By  Mr.  Markel: 

Q.  Will  you  present  it  accordingly,  Doctor?  A.  At  that 
time,  I  did  say,  in  spite  of  all  things,  many  of  which  were 
quite  ineffectual:  “There  are  a  few  drugs,  such  as  the 
salicylates,  morphine,  digitalis,  and  iron,  which,  when  given 
in  suitable  cases,  are  so  rapidly  and  so  obviously  beneficial 
in  their  effects  that  they  are  universally  acclaimed  as  sover¬ 
eign  remedies.’ ’ 

1838  Then  I  started  my  next  paragraph:  “The  salicyl¬ 
ates  are  among  the  most  important  of  these.  It  is 
said  that  more  than  a  thousand  tons  of  aspirin  are  sold 
annually  in  this  country  which  is  in  itself  remarkable - ” 

Mr.  Callaway:  That  is  just  as  objectionable  as  can  be, 
your  Honor. 

Trial  Examiner  Pack :  I  think  the  latter  portion  is  objec¬ 
tionable,  Mr.  Markel. 

Mr.  Markel:  I  will  consent  to  that  last  statement  being 
stricken. 

By  Mr.  Markel: 

Q.  What  did  you  comment  as  to  the  effects  of  salicylates? 
A.  I  said,  “The  outstanding  effect  of  which  are  relief  of 
rheumatic  pains  and  diminution  of  stiffness.” 

Q.  Do  you  so  regard  the  value  of  salicylates  today  in  the 
treatment  of  these  symptoms?  A.  I  certainly  do,  yes. 

Q.  That  opinion  was  expressed  in  1935.  Do  you  hold 
that  viewpoint  with  respect  to  that  therapy?  A.  Oh,  yes. 


636 


Q.  To  what  extent  do  you  use  salicylates  presently  in 
the  treatment  of  the  patients  that  you  see?  A.  I  use  them 
extensively. 

Q.  Have  you  any  records  with  you  which  could 

1839  give  a  general  idea  of  the  extent  to  winch  you  use 
them  and  the  types  of  conditions  in  winch  you  use 

them?  A.  Among  various  papers  here  I  have  written  out 
at  one  of  the  hospitals  the  various  salicylate  preparations 
that  w’e  have  used  during  the  last  year — that  was  from 
March  31,  1950,  to  the  first  of  April  this  year,  and  there 
were — I  have  got  the  numbers  and  the  types  of  preparation 
that  we  have  used. 

Q.  You  may  refresh  your  recollection  from  the  paper. 
What  is  the  paper  that  you  are  looking  at,  by  the  way? 
A.  This  is  just  a  thing  which  at  my  suggestion  I  asked  one 
of  my  hospital  pharmacists  to  tell  me  what  we  had  been 
using  during  the  last  year  in  the  w*ay  of  salicylates. 

Mr.  Callaway:  That  is  objectionable  and  I  object  to  any 
testimony  as  to  what  “the  pharmacists  told  me.” 

By  Mr.  Markel: 

Q.  Are  you  attached  to  the  hospital  yourself?  A.  The 
pharmacist  is  merely  the  technical  fellow^  w’ho  has  to  make 
up  the  prescription  I  asked  for. 

Q.  And  you  asked  him  for  a  report?  A.  No.  I  asked 
him — I  mentioned  various  things — I  said  wiiat  numbers  of 
these  things  have  you  made  up  in  the  last  year. 

Mr.  Callawray:  Objection. 

1840  By  Mr.  Markel : 

Q.  Doctor,  w*e  are  required  to  restrict  ourselves  to  what 
is  in  your  own  personal  knowledge  and  you  can  state  your 
belief  as  to  the  extent  of  the  use  and  state  the  basis  of  it 
as  far  as  you  yourself  are  concerned.  We  are  not  inter¬ 
ested  in  specific  figures. 

Can  you  give  us  a  general  idea  ? 

A.  Yes.  I  can  give  the  same  figures  as  if  you  ask  your 
maid  how  many  shirts  you  have  got  in  your  laundry.  I 
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can  count  for  myself.  All  I  can  say  is  that  we  have  used 
various  mixtures  which  go  under  names  at  the  hospital — 
aspirin  compounds  A  and  B,  and  aspirin,  and  aspirin  and 
phenacetin,  sodium  salicylates,  dolcin  and  then  what  we 
called  a  calcium  succinate  aspirin  compound  and  so  on,  and 
they  add  up  to  an  enormous  number,  which  of  course  with¬ 
out  records  from  a  pharmacist  I  can’t  possibly  tell  you. 

Q.  You  mentioned  dolcin.  How  extensively  have  you 
used  dolcin  in  the  treatment  of  these  symptoms?  A.  I  have 
used  dolcin — I  have  ordered  many  thousands  of  these  tablets 
through  the  various  hospital  pharmacists,  and  I  have  re¬ 
ceived  tablets  in  addition  to  that. 

Q.  What  do  you  understand  the  compound  of  these  tab¬ 
lets  to  be  ?  A.  Calcium  succinate  and  acetylsalicylic  acid. 

Q.  In  addition  to  the  term  dolcin  you  referred  to 
1841  a  calcium  succinate  and  salicylate  compound.  What 
kind  of  preparation  did  you  have  reference  to  here? 
A.  This  is  what  w'e  thought  bore  the  essential  ingredients 
of  what  was  put  on  the  market  as  dolcin. 

Q.  Who  compounded  it  ?  A.  Our  pharmacist. 

Mr.  Callaway:  I  object  to  his  saying  “we.”  Does  he 
mean  that  is  his  opinion  or  is  he  speaking  for  anyone  when 
he  says  “we.” 

The  Witness:  “I.” 

Mr.  Markel:  A  doctor  who  sees  300  patients  a  week  has 
to  have  help.  I  wish  Mr.  Callaway  wouldn’t  be  so  tech¬ 
nical  about  these  things.  Obviously  the  doctor  himself  does 
not  go  and  put  these  things  in  capsules.  He  tells  someone 
else  to  do  it,  just  as  our  doctors  do,  and  we  can  take  official 
notice  of  general  practice. 

Trial  Examiner  Pack:  It  is  my  understanding  that  the 
doctor’s  statements  are  based  on  his  own  personal  knowl¬ 
edge  of  these  things. 

Mr.  Markel :  Together  with  his  assistants  who  work  with 
him.  I  suggest  that  if  he  directs  his  pharmacist  to  make 
up  so  many  capsules  of  a  compound  and  then  the  pharma¬ 
cist  brings  him  so  many  capsules,  I  think  certainly  the 
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doctor,  even  in  a  court  of  law,  is  entitled  to  say  that  so 
far  as  he  is  concerned  that  these  were  capsules  so 

1842  made  up  pursuant  to  his  instructions  and  that  is  what 
he  used. 

Trial  Examiner  Pack :  If  he  knows  that  they  were  admin¬ 
istered,  if  he  knows  what  was  made  up  and  what  was 
administered,  I  think  he  can  testify  with  respect  to  it,  and 
I  didn’t  understand  that  Mr.  Callaway  was  objecting  to 
that,  provided,  as  I  say,  the  statements  are  based  on  Dr. 
Bach’s  own  knowledge  and  information. 

By  Mr.  Markel: 

Q.  Dr.  Bach,  when  you  say  “we”  you  mean  work  done 
pursuant  to  your  direction?  A.  I  mean  “I.”  But  at  a 
hospital  I  have  got  juniors  and  I  hate  the  term  “I”  when 
we  talk  of  hospital  work.  I  like  to  use  the  term  “we.” 
But  for  this  purpose  I  am  perfectly  willing  to  use  the  term 
“I”  because  I  am  the  boss. 

Q.  Colonel  Lindberg  who  said  “we”  flew  the  plane.  A.  It 
is  not  the  royal  “we.” 

Q.  Will  you  explain  briefly  how  you  happened  to  be 
using  dolcin  and  the  calcium  succinate  and  salicylate  com¬ 
pounds?  A.  I  had  some  sent  to  my  department  at  one  of 
the  hospitals  at  my  rheumatic  unit,  and  I  used  it  on  a  certain 

number  of  our  patients,  and  I  found  that  there - 

Mr.  Callaway:  Just  a  minute.  Is  this  based  on  a  study? 
If  so,  we  are  entitled  to  the  original  notes  of  the  study  for 
cross-examination. 

Mr.  Markel:  Mr.  Examiner,  we  have  been  so  note 

1843  conscious  that  there  has  been  constant  interruption 
of  the  witness.  The  witness  is  simply  talking  of 

what  he  does.  If  we  begin  to  put  in  figures  and  data  that 
is  the  time  for  Mr.  Callaway  to  object. 

I  wish  you  would  direct  him  not  to  interrupt  the  witness 
constantly  by  anticipating.  The  doctor  should  be  permitted 
without  interruption  to  say  what  he  did  and  what  he 
observed. 
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Mr.  Callaway:  I  still  think  I  am  entitled  to  ask  a  ques¬ 
tion  as  to  whether  or  not  this  is  a  study  of  which  there 
were  made  notes.  If  so  we  are  entitled  to  have  the  notes 
for  cross-examination  before  he  gives  any  opinion  based 
on  that  study. 

If  he  doesn’t  have  the  notes  then  he  is  not  entitled  to 
give  the  opinion.  What  Mr.  Markel  wants  me  to  do  is  to 
wait  until  he  gets  the  opinion  in  evidence  before  I  try  to 
find  out  whether  or  not  it  was  a  controlled  study,  and  I 
don’t  care  to  pursue  that  course. 

Mr.  Markel:  If  this  objection  is  well  taken  then  every 
bit  of  evidence  produced  by  the  Commission  to  date  must 
be  stricken  from  this  record  because  it  is  similar.  Because 
here  is  a  doctor  who  used  the  drug  and  gave  it  to  the  patient 
and  observed  results.  Now,  what  is  there  about  that?  I 
don’t  know  what  notes  he  made.  Probably  every  doctor 
has  case  histories. 

1844  I  certainly  was  not  going  to  ask  him  to  bring  300 
for  each  week  of  1950.  52  times  300  case  records  with 
bim-  He  is  a  clinician.  He  had  administered  drugs.  He 
has  made  expert  observations.  He  has  noted  the  results 
and  at  this  juncture  that  is  all  we  are  talking  about. 

Trial  Examiner  Pack:  Mr.  Callaway,  I  don’t  understand 
that  you  take  the  position  that  Dr.  Bach  can  not  testify 
as  to  actual  clinical  work  he  has  done  with  respect  to  the 
drug  that  is  here  involved  or  any  drug  provided  he  is  testi¬ 
fying  as  to  his  own  actual  experience  and  personal  knowl¬ 
edge;  is  that  correct? 

Mr.  Callaway:  That  is  correct.  I  was  merely  asking  if 
this  was  done  in  the  nature  of  a  study.  If  so,  there  were 
bound  to  be  notes  made  up.  If  it  is  clinical  experience 
that  is  something  else. 

Mr.  Markel:  Let  us  see  what  it  was.  I  wish  we  would 
give  the  doctor  a  chance  to  tell  us.  That  is  my  complaint. 

Trial  Examiner  Pack:  Let’s  go  ahead,  gentlemen,  and 
we  will  see  what  develops  and  just  what  the  nature  of  the 
testimony  is. 
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Bv  Mr.  Markel: 

m 

Q.  Proceed,  doctor.  A.  At  that  time  we  had  some  of  this 
sent  to  my  unit.  I  used  it  on  one  or  two  patients,  as 

1845  we  do,  very  often,  with  any  new  drug  that  appears 
to  be  of  interest  to  us,  and  I  found  it  seemed  to  be 

helping  some  of  these  patients,  and  then  I  got  a  note  from 
Mr.  Budd. 

Q.  Who  is  Mr.  Budd?  A.  Mr.  Budd  is,  I  understand, 
the  representative  of  Dolcin  in  our  country.  I  didn’t  know 
Mr.  Budd  but  I  got  a  note  from  Mr.  Budd  to  say  “Dear 
Dr.  Budd.” 

Mr.  Callaway:  I  object  to  that. 

By  Mr.  Markel: 

Q.  You  can’t  read  the  letter.  Give  us  the  conversation. 
A.  I  didn’t  know  him  from  Adam.  I  got  a  note  to  say  that 
he  had  seen  that  we  had  been  ordering  dolcin  and  could  he 
come  and  see  me,  and  he  came  and  saw  us  and  he  told  us 
about  this  drug,  and  we  asked  him  for  further  information 
and  for  what  literature  we  had,  and  we  have  continued  to 
use  it,  and  we  use  dolcin  both  in  hospital  and  outside  hos¬ 
pital  for  a  period  of  time. 

This  dates  back  to  1949.  Then  clinically  I  was  pleased 
with  it,  and  if  I  may  say  something  which  I  don’t  think 
possibly  appertains  in  your  country,  sir,  but  not  unnatur¬ 
ally  with  our  health  service  which  is  costing  an  enormous 
amount  of  money,  we  have  to  be  very  careful  of  expendi¬ 
ture,  and  we  don’t  prescribe  proprietaries  more  than  we 
have  to  under  the  health  service  because  it  naturally  costs 
much  more  than  if  we  make  them  up  in  our  own 

1846  pharmacy,  and  I  was  sufficiently  interested  in  this 
to  have  this  made  up  as  near  as  our  pharmacists 

could  to  the  original  formula  in  our  own  hospital,  and  have 
continued  to  use  it  in  very  large  amounts  since  that  time. 

Q.  Doctor,  what  is  the  formula  that  you  make  up  in  your 
own  pharmacy?  A.  I  don’t  know  the  exact  figure.  It  is 
41/*  grains  I  think  of  acetylsalicylic  acid  and  some  amount 
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of  calcium  succinate.  It  is  the  same  figure  as  was  given  us 
by  the  Dolcin  representative. 

Q.  Same  ratio  ?  A.  Exactly  the  same  ratio. 

Q.  With  respect  to  the  symptoms  named — pain,  swelling, 
and  stiffness — what  results  have  you  obesrved  from  the 
administration  of  this  formulation  and  the  dolcin  tablets 
that  you  administered.  A.  Well,  putting  it  briefly  I  have 
found  that  from  the  point  of  view  of  relief  of  pain  and 
stiffness,  I  used  it,  I  could  use  it  in.  the  same  group  of 
patients  as  we  did  the  aspirin  and  similar  compounds. 
That  is,  conditions  w’hich  medically  we  labeled  as  acute 
rheumatism,  the  rheumatoid  arthritis,  the  osteoid  arthritic 
type  of  arthritis,  what  you  call  degenerative  joint  disease 
and  non-articular  rheumatism,  what  we  used  to  call 
fibrositis. 

Q.  And  you  found  that  preparation  effective - 

1847  Mr.  Callaway:  Just  a  minute.  Don’t  lead  him. 

Mr.  Markel:  I  want  to  put  another  question.  I 
think  counsel  anticipated  correctly  this  time. 

By  Mr.  Markel: 

Q.  In  these  conditions  what  results  did  you  observe  which 
you  attributed  to  this  drug  with  respect  to  pain,  swelling, 
and  stiffness?  A.  I  found  that  in  a  certain  percentage  of 
these  people,  that  we  did  get  a  very  definite  relief — at  the 
time  got  very  definite  relief  of  symptoms. 

Q.  Have  you  an  opinion  as  to  the  relative  value  in  this 
respect  of  this  compound  as  against  plain  aspirin  in  the 
treatment  of  these  same  conditions?  A.  That  is  a  difficult 
question.  Let  me  put  it  like  this:  Aspirin  is  of  very  great 
value  in  relief  of  symptoms  in  some  of  these  people,  but  if 
you  look  through  any  of  our  case  records  we  are  always 
having  to  change  from  one  preparation  to  another,  because 
some  people  are  helped  by  one  thing  and  some  people  are 
helped  by  another. 

I  have  found  many  patients  who  did  not  respond  to  aspirin 
or  responded  to  aspirin  with  unpleasant  symptoms  such  as 
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gastric  disturbance  and  so  on,  who  when  they  were  put  on 

to  the  proprietary  article  or  to - 

Q.  By  that  you  mean  dolcin  tablets?  A.  Dolcin,  or  to  a 
dolcin  substitute. 

1848  Q.  By  that  you  mean  your  own  formulation? 
A.  Yes,  our  own  formulation.  They  got  relief  of 

symptoms  and  did  not  get  the  disturbance  that  we  have 
seen  with  aspirin. 

Mr.  Markel:  Mr.  Examiner,  at  this  point  it  might  be 
good  to  adjourn  for  lunch  or  is  it  a  little  early? 

Trial  Examiner  Pack:  I  think  we  might  recess  now  for 
lunch,  gentlemen.  It  is  12:10.  "Would  1:30  be  agreeable 
to  you,  gentlemen,  or  would  you  like  to  try  for  an  earlier 
hour? 

I  will  adjust  myself  to  whatever  you  gentlemen  on  both 
sides  prefer. 

Mr.  Markel:  I  think  one  hour  would  be  enough  for  us 
if  that  is  agreeable. 

Mr.  Callaway:  Let’s  make  it  1:30  as  the  Trial  Examiner 
suggested. 

Trial  Examiner  Pack:  Let  the  record  show  a  recess  for 
lunch  until  1:15  this  afternoon. 

(Whereupon,  at  12:10  p.m.,  a  recess  was  taken  until 
1 :15  p.m.) 

1849  AFTERNOON  SESSION 

(1 :15  p.m.) 

Trial  Examnier  Pack:  Mr.  Markel,  had  you  completed 
your  examination? 

Mr.  Markel :  I  have  a  couple  more  questions,  Mr. 
Examiner. 

Dr.  Francis  Bach 

the  witness  on  the  stand  at  the  time  of  the  recess,  resumed 
the  stand,  and  having  been  previously  sworn,  was  examined 
and  testified  further  as  follows: 
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Direct  Examination  (resumed.) 

By  Mr.  Market: 

Q.  Dr.  Bach,  before  we  recess  for  lunch  we  had  just 
completed  our  discussion  of  your  administration  of  Dolcin 
tablets  and  the  compound  of  calcium  succinate  and  acetyl- 
salicylic  acid  prepared  by  yourself,  and  directing  myself 
now  to  that  particular  testimony  on  your  part :  how  exten¬ 
sively  did  you  administer  this  drug,  how  many  cases? 
A.  To  approximately  200  cases.  I  have  hospital  records  of 
a  hundred  and  the  other  were  a  mixture  of  people  who  had 
acquired  their  own,  and  private  patients. 

Q.  About  that  many  were  observed  by  yourself?  A.  Yes. 

Q.  What  types  of  cases  were  these?  A.  The  vast  majority 
of  these  were  people  suffering  from  rheumatoid  arthri¬ 
tis. 

1850  Q.  What  were  some  of  the  other  conditions  A.  The 
others  were  people  with  generative  joint  disease  or 
osteoid  arthritis  and  the  various  forms  of  non-articular 
rheumatism. 

Q.  About  ho'w  long  a  period  do  you  ordinarily  continue 
the  administration  of  this  particular  formulation?  A.  Ordi¬ 
narily  they  have  continued  until  their  symptoms  have  been 
relieved.  Usually  they  haven’t  been  more  than  a  month 
or  six  weeks. 

Q.  What  is  the  longest  period  that  you  have  kept  patients 
on  this  therapy  A.  I  have  at  least  two  people  'who  have 
had  from  eight  to  ten  months. 

Q.  Will  you  tell  us  how  you  came  to  interest  yourself 
in  this  particular  investigation? 

Mr.  Callaway:  I  think  he  has  already  stated  it. 

By  Mr.  Markel: 

Q.  Have  you  mentioned  that  phase  of  it?  A.  You  asked 
me  how  this  was  brought  to  us. 

Q.  I  see.  I  didn’t  realize  you  had - 

Mr.  Callaway:  Mr.  Markel  is  now  calling  it  an  investi- 
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gation.  If  it  is  an  investigation  then  we  are  entitled  to 
the  notes. 

Mr.  Market:  Mr.  Examiner,  we  are  not  going  by  tags 
here,  I  submit.  Perhaps  it  was  an  unfortunate  choice 
1S51.  of  terms.  I  am  talking  about  what  Dr.  Bach  has 
just  concluded  testifying  to. 

Trial  Examiner  Pack:  I  understood  you  had  completed 
your  inquiry  on  that  point  anyway,  did  you  not? 

Mr.  Markel:  Yes.  I  simply  now  want  to  establish  some¬ 
thing  that  Commission  counsel  has  always  been  rather 
meticulous  about  and  I  prefer  to  volunteer  it,  namely  the 
connection  of  this  witness  if  any  with  this  respondent. 
Because  counsel  no  matter  how  much  I  go  into  it  will 
probably  still  go  into  the  matter,  but  I  do  want  the  doctor 
to  tell  us  what  connection  if  any  he  has  with  the  respondent 
or  with  this  licensee. 

This  record  shows  that  this  London  corporation  is  the 
licensee. 

Trial  Examiner  Pack:  I  don’t  understand  that  there  is 
objection  to  that,  is  there,  Mr.  Callaway? 

Mr.  Callaway:  No,  sir. 

Bv  Mr.  Markel: 

•/ 

Q.  That  is  what  I  had  in  mind.  A.  I  had  been  invited  to 
come  here  but  this  very  definitely  I  have  had  no  commer¬ 
cial  relationship  with  this  particular  firm.  This  interested 
me.  They  then  came  to  me  and  they  presented  us  with  a 
certain  amount  of  material  and  then  we  provided  as  near  a 
substitute  as  we  could,  and  I  haven’t  gone  further  than 
that. 

1852  I  have  not  received  any  money  from  them  if  that  is 
what  you  mean.  I  have  done  no  work  for  them.  This 
work  was  work  which  we  did  in  the  hospital,  and  it  is  be¬ 
cause  they  saw  that  I  was  interested  in  this  that  they  then 
came  to  me  and  they  said  would  I  talk  about  it.  Since  then 
it  is  true  that  I  did  have  with  them  a  consultation  since  all 
this  was  done,  because  the  firm,  or  Mr.  Budd,  they  were 
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interested  in  this  relationship  between  salicylate  and  corti¬ 
sone,  which  wTe  all  are,  and  I  did  get  a  steroid  chemist  and 
put  them  in  touch  with  him,  so  they  could  investigate 
various  things  of  this  sort,  and  I  arranged  for  one  of  my 
own  assistants  that  we  should  provide  them  with  clinical 
material. 

Q.  That  is  another  subject  matter  and  that  is  the  extent 
of  your  direct  association?  A.  That  is  the  extent  of  my 
association  with  them,  yes. 

Q.  You  said  something  earlier  that  you  prepared  vour 
own  formulation  because  the  tablets  were  too  costly.  A.  Yes. 

Q.  Did  you  have  to  pay  for  those  tablets  that  you  used? 
A.  We  were  given  some,  and  then  we — I  think  we  were 
given  a  few  more — and  then  we  started  to  order  these 
tablets. 

Q.  And  paid  for  them?  A.  Because  if  I  may  put  it 
bluntly  we  were  interested  in  all  sorts  of  things  that 
1853  were  of  help  to  our  rheumatic  patients,  we  weren’t 
particularly  interested  in  dolcin  and  we  bought  these 
things  because  we  thought  they  -were  good,  but  they  were 
much  too  expensive,  so  we  proceeded  to  make  as  good  a 
substitute  as  we  could,  which  we  still  use. 

. . . 

Cross-examination 

By  Mr.  Callaway: 

Q.  Doctor,  what  is  meant  by  ‘‘the  natural  history  of  a 
disease?”  A.  The  natural  history  of  a  disease,  as  I  see  it, 
is  the  episodes  in  the  life  of  a  person  who  has  the  label  of 
rheumatoid  arthritis  or  whatever  you  like,  over  a  period  of 
years. 

Q.  Would  it  not  be  the  natural  history  of  a  disease  is  the 
course  the  disease  would  take  without  any  medication  or 
treatment  being  given  whatsoever?  Would  not  that  be  the 
natural  history  of  a  disease?  A.  That  is  the  natural  history 
of  a  disease. 
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Q.  Doctor,  what  is  meant  by  “spontaneous  remission?” 
A.  A  spontaneous  remission  is  a  remission  that  oc- 
1S54  curs  without  the  intervention  of  the  doctor  or  drugs. 

Q.  Or  any  sort  of  treatment?  A.  Yes. 

Q.  Now,  isn’t  it  true  that  the  natural  history  of  rheuma¬ 
toid  arthritis  characterized  by  periods  of  spontaneous  re¬ 
missions  and  flare-ups  or  exacerbations?  A.  That  is  per¬ 
fectly  true,  yes. 

Q.  And  isn’t  it  also  true  that  the  activity  of  rheumatoid 
arthritis  varies  grealty  in  different  individuals  and  in  the 
same  individual  from  time  to  time?  A.  Perfectly  true. 

Q.  Isn’t  it  true  that  patients  with  rheumatic  arthritis 
may  have  their  pain,  swelling,  and  stiffness  disappear  with¬ 
out  any  medication  whatever  ?  A.  Perfectly  true. 

Q.  And  in  some  cases,  especially  in  the  early  stages, 
there  may  not  be  any  recurrence;  isn’t  that  true?  A.  In 
some  cases  that  is  true. 

Q.  Are  there  any  warning  signs  as  to  when  one  may 
expect  a  remission  with  rheumatoid  arthritis?  A.  Yes,  and 
no.  Some  time — no,  I  don ’t  think  there  are  any. 

Q.  It  is  true  then,  isn’t  it,  that  whether  or  not,  or  when,  a 
patient  suffering  from  rheumatoid  arthritis  will  have  a  spon¬ 
taneous  remission,  is  entirely  unpredictable  and  may 
1855  coincide  with  the  administration  of  any  drug?  A.  It 
may  not  coincide — it  may  coincide  without  the  admin¬ 
istration  of  any  drug.  It  is  not  completely  unpredictable 
because  those  are  things — if  a  man  is  in  a  state  of  worry 
and  tension  the  chances  of  him  getting  a  remission  are 
extremely  little.  If  the  world  is  going  really  well  with  him 
the  chances  of  him  getting  a  remission  are  very  much 
greater. 

Q.  A  spontaneous  remission  may  coincide  with  the  ad¬ 
ministration  of  any  drug,  may  it  not?  A.  That  is  perfectly 
true,  yes. 

Q.  And  in  many  cases,  especially  with  those  in  the  early 
stages  of  rheumatoid  arthritis,  sometimes  there  isn’t  any 
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return  of  subjective  symptoms  or  objective  signs;  isn’t  that 
true?  A.  That  is  perfectly  true. 

Q.  And  in  such  cases,  as  far  as  can  be  determined  the 
disease  is  arrested,  isn’t  that  true?  A.  In  a  small  number 
of  cases,  yes. 

Q.  Therefore,  Doctor,  isn’t  it  difficult  to  be  sure  that  re¬ 
lief  of  symptoms  in  rheumatoid  arthritis  is  due  to  any 
medication  that  is  being  given?  A.  That  is  perfectly  true. 

Q.  Doctor,  what  is  psychogenic  rheumatism?  A.  There 
is  no  such  thing. 

1856  Q.  What  do  you  call  psychogenic  rheumatism  ?  A. 
Very  definitely  nowadays — and  this  is  one  of  the  con¬ 
troversies  and  if  I  speak  of  that  certain  of  your  excellent 
rheumatologists  here — what  I  am  going  to  say  is  this :  that 
there  is  no  such  thing  as  psychogenic  rheumatism.  If  you 
make  a  diagnosis  that  the  psychological  factor  is  the  main 
factor  in  rheumatism  you  will  see  from  my  writings  else¬ 
where  I  am  one  of  the  people  who  say  that  the  diagnosis 
ought  to  be  a  psychological  diagnosis. 

To  say  this  is  an  anxiety  state  of  a  certain  psychological 
type,  whatever  label  you  want  to  give,  with  rheumatic 
manifestations  you  must  not  call  that  rheumatism. 

Do  I  understand  you  then  what  has  been  termed  or  may 
be  termed  psychogenic  rheumatism  is  pain  or  other  dis¬ 
comforts  referrable  to  the  muscular  system,  caused  by  psy¬ 
choneurosis  and  is  not  in  fact  a  true  rheumatism  or  arthri¬ 
tis?  That  is  correct,  isn’t  it?  A.  Wait.  I  am  not  going 
to  accept  that.  I  have  very  definitely,  in  my  expressions 
to  you,  explained  to  you  that  I  consider  that  there  is  no 
one  thing  of  rheumatism.  There  is  rheumatism  to  the 
layman,  there  is  rheumatism  to  the  doctor,  there  is  rheuma¬ 
tism  to  the  pathologist.  I  will  accept  that  for  the  patholo¬ 
gist’s  rheumatism,  I  will  accept  it  for  the  specialists ’s 
rheumatism,  but  I  will  not  accept  that  for  the  layman’s 
rheumatism. 

1857  Q.  From  your  point  of  view,  psychogenic  rheuma¬ 
tism  is  one  in  fact  in  which  the  patient’s  complaints 
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simulate  a  true  rheumatism  but  have  their  origin  on  a  mental 
basis;  is  that  correct?  A.  That  will  do. 

Q.  In  such  cases,  Doctor,  an  accurate  diagnosis  can  be 
made  only  on  the  basis  of  a  comprehensive  physical  ex¬ 
amination,  detailed  history,  including  history  not  only  of 
the  patient’s  complaint  but  also  of  his  life  history,  social 
background  and  economic  situation?  A.  Quite  right. 

Q.  And  in  such  cases,  may  not  the  mere  suggestion  of  the 
patient  being  given  a  new  drug,  work  an  apparent  miracle? 
A.  The  fact  of  the  man  having  a  good  and  thorough  exami¬ 
nation  in  itself  is  very  good  medicine  in  those  cases,  yes. 

Q.  And  the  fact  that  he  is  being  given  a  new  drug  in  that 
type  of  case  may  work  an  apparent  miracle,  may  it  not? 
A.  Yes.  I  don’t  like  the  word  “miracle”  in  there.  It  is  not 
usually  as  spectacular  as  that. 

Q.  Do  you  agree  with  it  in  general?  A.  Yes. 

Q.  Isn’t  it  true  that  in  the  treatment  of  disease  and  espe¬ 
cially  in  arthritic  and  rheumatic  diseases,  it  must  never  be 
forgotten  that  it  is  the  patient  who  must  be  treated  and 
that  the  disease  process  can  not  be  separated  from 
1858  the  particular  individual  under  treatment,  and  that 
adequate  and  effective  treatment  of  a  patient  with  an 
arthritic  or  rheumatic  disease  is  dependent  upon  a  careful 
study  of  the  patient,  his  environment,  his  occupation  and 
his  forebearers  ?  A.  It  is  so  well  written  that  I  would  agree 
to  that. 

Q.  You  wrote  it  yourself.  A.  Yes,  I  know. 

Mr.  Markel:  They  passed  me.  I  was  going  to  suggest 
that  the  doctor  maybe  ought  to  have  one  question  at  a  time. 

Mr.  Callaway:  He  has  agreed. 

By  Mr.  Callaway  : 

Q.  Isn’t  it  true  that  the  picture  commonly  presented  in 
rheumatoid  arthritis  is  one  of  a  patient  who  complains  of 
fatigue,  loss  of  appetite,  backache,  vague  pains,  rapid  heart 
beat,  and  loss  of  weight,  and  that  constitutionally  the  patient 
is  the  worrying,  tense,  slender,  underweight  individual  who 
is  emotional,  tired,  and  overworked,  and  that  the  patient’s 


649 


posture  is  poor,  his  or  her  hands  are  clammy,  and  in  clinical 
history,  sudden  shock  and  malnutrition  are  as  prominent 
as  are  emotional  strain,  worry,  and  overwork,  and  isn’t  it 
true  that  at  a  slightly  later  stage  of  the  disease  the  patient 
also  complains  of  transient  stiffness  and  puffiness  of  a  large 
joint  such  as  the  ankle,  wrist,  or  knee,  or  of  the  proxi- 
1859  mal  interphalangeal  joints  of  the  hand  and  that  later 
on  the  patient  complains  that  on  waking  in  the  morn¬ 
ing  there  is  a  restriction  of  movement  as  well  as  aching  and 
stiffness  in  one  or  two  of  the  fingers,  or  there  is  pain, 
muscular  spasm,  and  limitation  of  movement  in  the  wrist 
or  ankle,  and  that  pain  is  elicited  by  movement  of  the  joint 
and  the  slightly  swollen  puffy  interphalangeal  joints  are 
acutely  tender  when  lateral  pressure  is  applied  to  them,  and 
may  there  not  also  be  wasting  of  muscle,  joint  deformity, 
and  skin  atrophy;  is  that  correct? 

Mr.  Markel :  Mr.  Examiner,  for  one  thing  I  hope  that  Mr. 
Callaway  will  give  the  reporter  that  question  that  he  has 
read  from  a  typewritten  paper,  and  it  is  of  such  a  long 
character  that  the  witness  should  be  advised  that  if  he 
wants  to  read  that  over  before  he  answers  it  he  should  be 
given  an  opportunity  to  do  so. 

Mr.  Callaway :  It  is  his  owm  words. 

Mr.  Markel:  Let  the  record  then  show  that  this  is  a 
chapter  copied  out  of  his  book. 

Mr.  Callaway:  It  is  not  a  chapter. 

Mr.  Markel :  I  would  like  to  ask  that  if  the  witness  feels 
that  he  should  read  that  series  of  questions  in  there  he 
should  be  given  an  opportunity  to  do  so,  because  that  is 
an  extremely  long  statement. 

1S60  By  Mr.  Callaw’ay : 

Q.  Doctor,  I  call  your  attention  to  your - 

Trial  Examiner  Pack:  Let’s  get  Mr.  Markel ’s  objection, 
or,  rather,  question.  Mr.  Callaway,  -were  you  about  to  ask 
a  further  question  connected  with  the  one  you  have  just 
asked? 


650 


Mr.  Callaway:  In  answer  to  Mr.  Markel’s  objection  I  was 
just  going  to  call  the  doctor’s  attention  to  the  article  of 
his  own  from  which  that  statement  was  taken,  so  that  he 
can  check  it  if  he  wants  to. 

Mr.  Markel:  May  we  have  the  article  in  evidence.  I 
don’t  know  what  it  is. 

Mr.  Callaway:  No,  I  don’t  need  the  article  in  evidence. 

Mr.  Markel:  I  was  just  suggesting  that  the  witness  be 
given  an  opportunity  to  read  that  because  it  was  packed 
with  all  kinds  of  questions. 

Mr.  Callaway:  I  am  perfectly  willing  for  him  to  do  that. 
By  Mr.  Callaway : 

Q.  I  am  showing  you  now  your  article  in  the  British 
Journal  of  Physical  Medicine  and  Industrial  Hygiene,  No- 
vember-December  1945,  entitled  “The  Management  of  Rheu¬ 
matoid  Arthritis,”  and  what  I  have  just  read  you  comes 
from  the  second  paragraph  in  the  article. 

1861  Trial  Examiner  Pack:  I  think  Mr.  Markel’s  point 
is  well  taken:  that  the  question  is  very  long  and 
involved,  and  I  think  it  should  be  left  with  the  witness  as 
to  whether  he  is  prepared  to  answer  the  question  as  given 
to  him,  or  whether  he  wishes  to  have  it  broken  into  shorter 
questions  or  whether  he  himself  would  like  to  answer  it  by 
discussing  the  various  points  which  have  been  raised  in  the 
question. 

I  think  we  should  leave  it  with  the  witness,  Dr.  Bach,  to 
express  his  opinion  as  to  his  ability  to  answer  the  question 
pxoperly  as  stated. 

Doctor,  what  have  you  to  say  on  the  point? 

Mr.  Markel :  I  would  like  for  the  record  to  show  one  more 
thing.  Is  what  Mr.  Callaway  has  read  an  exact  copy  of 
what  is  in  this  book? 

Mr.  Callaway:  Yes. 

Mr.  Markel:  Very  well. 
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By  Mr.  Callaway : 

Q.  Do  you  agree  with  that  outline?  A.  I  agree  with 
that,  that  that  is  w’hat  I  wrote  at  that  time,  yes. 

Q.  You  still  hold  to  the  same  point  of  view  in  regard  to 
that  at  least  as  you  did  when  you  wrote  this  article?  A.  I 
have  not  altered  my  opinion,  except  that  I  have  matured  a 
little. 

1862  Q.  And  I  believe  you  stated  in  that  picture,  which 
you  drew  for  us  in  that  article,  that  stiffness  may  be 

transient?  A.  I  did. 

Q.  To  call  your  attention  again:  “She  also  complains  of 
transient  stiffness  and  puffiness  of  a  large  joint  such  as  that 
of  the  ankle,  wrist  or  knee,  and  of  the  proximal  inter- 
phalangeal  joints  of  the  hands.”  That  is  correct,  isn’t  it? 
A.  That  is  true. 

Q.  Isn’t  it  true  that  in  planning  the  treatment  of  a  patient 
with  rheumatoid  arthritis  and  assessing  the  results,  three 

important  facts  must  be  borne  in  mind -  Doctor,  if  you 

will  start  checking  with  me  right  there  (handing  to  the 
witness). 

To  start  over  again:  Isn’t  it  true,  Doctor,  that  in  plan¬ 
ning  the  treatment  of  a  patient  with  rheumatoid  arthritis 
and  in  assessing  the  results,  three  important  facts  must  be 
borne  in  mind,  namely:  (1)  that  the  large  majority  of 
sufferers  must  have  early  and  adequate  treatment,  other¬ 
wise  the  progress  of  the  disease  will  continue  and  there 
will  be  gross  deformity;  (2)  that  in  some  patients  the 
disease  will  become  arrested  and  there  will  be  little  crip¬ 
pling  even  if  inadequate  treatment  or  none  at  all  is  given; 
(3)  despite  the  greatest  medical  care,  a  few  individuals 
will  become  gradually  more  crippled?  A.  That  is  quite 
true. 

1863  Q.  Isn’t  it  true,  Doctor,  that  adequate  or  effective 
treatment  of  a  patient  with  rheumatoid  arthritis  is 

dependent  upon  close  cooperation  between  the  patient  and 
the  physician  or  medical  staff,  and  that  adequate  and  effec- 


live  treatment  includes  psychological,  medical,  physical  and 
sociological  measures;  is  that  correct?  A.  That  is  true,  yes. 

Q.  Isn’t  it  true,  Doctor,  that  an  adequate  and  effective 
treatment  of  a  patient  with  rheumatoid  arthritis,  consists 
of  the  use  of  a  wide  variety  of  different  therapeutic  meas¬ 
ures,  depending  upon  an  adequate  appraisal  of  the  patient’s 
condition?  Isn’t  it  true,  Doctor,  that  adequate  or  effective 
treatment  consists,  among  other  things,  of  (1)  rest,  psy¬ 
chological  and  physical;  (2)  drugs  given  to  relieve  pain 
such  as  salicylates  and  amidopyrine?  A.  That  is  not  -what 
I  wrote.  “Drugs  given:  (1)  to  relieve  spasm  and  muscle 
spasm  and  promote  sleep,  salicylates,  amidopyrine  and 
other  drugs.”  That  is  what  I  wrote. 

Mr.  Markel :  May  we  see  what  was  left  out  ? 

Mr.  Callawya :  W e  are  through  with  that  one  temporarily. 

Mr.  Markel:  The  doctor  said  that  is  what  he  wrote. 

Mr.  Callaway:  I  am  withdrawing  that  question. 
1864  Trial  Examiner  Pack:  That  last  question  is  with¬ 
drawn,  is  it,  Mr.  Callaway? 

Mr.  Markel:  Could  I  have  that  book  and  look  at  it? 

Mr.  Callaway:  Haven’t  you  got  his  works?  Don’t  you 
know  what  the  man  has  written  that  you  brought  over  to 
testify? 

Mr.  Markel:  No,  I  don’t,  because  he  has  written  so  exten¬ 
sively  and  he  has  written  only  one  simple  reason.  I  would 
like  to  look  at  that  book. 

Trial  Examiner  Pack:  I  assume  there  is  no  objection. 

Mr.  Callaway:  I  have  got  it  in  order  and  I  am  going  to 
refer  to  it  again  in  just  a  minute  and  I  don’t  think  we 
ought  to  be  interrupted  in  this  cross-examination  at  this 
time. 

Trial  Examiner  Pack:  Let’s  let  Mr.  Callaway  go  ahead 
with  his  questions  and  later,  Mr.  Markel,  you  may  request 
an  opportunity  to  examine  the  book. 

Mr.  Markel :  The  witness  has  just  indicated  to  me  that  he 
has  been  misquoted  so  I  just  want  to  be  sure  of  an  oppor¬ 
tunity  to  correct  that. 
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Mr.  Callaway:  You  certainly  may. 

Trial  Examiner  Pack :  The  last  question  which  I  assume 
is  the  one  in  which  Dr.  Bach  thinks  he  vras  misquoted,  that 
question  has  been  withdrawn,  so  w^e  are  through  with  that 
for  the  moment,  as  I  understand.  That  was  with- 

1865  drawn,  Doctor. 

By  Mr.  Callaway : 

Q.  Doctor,  in  your  article  on  physical  medicine  and  rheu¬ 
matic  diseases  in  the  May-June  1947  issue  of  the  British 
Journal,  in  speaking  of  the  treatment  of  rheumatoid  arthri¬ 
tis,  under  the  heading  of  “General  Treatment’ ’ 1  believe  you 
said  that  the  patient  can  be  admitted  to  the  hospital — nowT  I 
don’t  have  this  to  where  I  can  read  it  outside  of  the  book. 
Just  take  a  look  at  that  and  I  will  ask  you  the  question — that 
underscored  part  (handing  to  the  witness).  A.  “General 
Treatment,”  yes. 

Q.  In  that  article  you  then  said  that  the  patient  can  be 
admitted  to  the  hospital  and  given  psychological  as  well  as 
physical  rest.  Did  you  not  say:  “In  the  ward,  drugs  such 
as  aspirin,  amytal,  and  phenobarbitone  are  given  to  relieve 
pain  and  promote  sleep,  prostigmin  to  diminish  muscle 
spasm,  iron  and  hydrochloric  acid  and  liver  extracts  to  cor¬ 
rect  anemia,  gold  and  other  metals  to  ‘stimulate  the  reticulo¬ 
endothelial  system,’  and  a  diet  prepared  so  as  to  be  appe¬ 
tizing,  of  small  bulk,  balanced  and  of  high  calory  value  to 
correct  vitamin  deficiencies.” 

That  is  what  you  were  talking  about — the  use  of  aspirin 
to  relieve  pain — in  that  article;  is  that  correct? 

1866  A.  Yes. 

Q.  There  is  no  mention  in  that  article  of  May-June 
1947  of  aspirin  to  relieve  stiffness,  is  there?  A.  May  I 
explain  this? 

Q.  Oh,  yes.  A.  There  are  two  things :  First  of  all,  these 
articles — I  think  I  must  explain  this — these  articles  wdtich 
I  feel  very  honored  that  you  have  found,  are  lectures  which 
I  put  into  the  British  Journal  of  Physical  Medicine  because 
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at  that  time  I  was  one  of  the  editorial  board  and  we  had  to 
fill  up  a  paper. 

These  lectures  were  given  essentially  for  people  interested 
in  physical  medicine  and  therefore  I  did  condense  certain 
of  the  purely  medical  aspects,  because  their  interest  was  in 
one  side  of  the  whole  problem. 

My  book  on  rheumatic  diseases,  and  this  short  summary 
here  are  looking  at  the  thing  as  a  whole,  but  this  was  for  an 
audience  who  were  particularly  interested  in  one  side  of 
medicine. 

Q.  Is  that  statement  correct  that  you  gave  there?  A. 
That  was  what  I  said  at  the  time. 

Q.  Do  you  agree  with  that  now?  A.  I  am  not  going  to 
be  caught  up  on  this.  No,  I  don’t. 

Mr.  Markel :  I  am  objecting  to  that  question  unless 
1S67  it  is  made  clear  to  the  doctor  that  this  is  not  a  con¬ 
clusive  statement.  “Is  it  correct?”  It  mav  be  a 
half  truth.  It  may  be  correct  as  far  as  it  goes  but  it  is  an 
unfair  manner  of  cross-examining  the  doctor. 

I  now  shall  object  to  the  continued  line  of  cross-examina¬ 
tion  by  reading  a  whole  chapter  to  the  doctor  which  contains 
a  series  of  questions.  I  suggest  that  the  questions  be  broken 
down  to  individual  questions.  They  can  be  based  on  his 
works,  because  obviously  we  are  getting  half  truths  in  here 
and  the  previous  question  of  the  doctor  was  misquoted. 

Here  obviously  it  is  not  the  complete  story,  and  we  are 
going  to  get  a  distorted  record  here  unless  we  ask  the  ques¬ 
tions  simply  and  directly,  one  at  a  time. 

Trial  Examiner  Pack:  So  far  as  this  question  is  con¬ 
cerned  I  suggest  that  if  Dr.  Bach  hasn’t  already  completed 
his  answer,  if  he  wishes  to  amplify  it  or  make  any  further 
statement  he  may  be  permitted  to  do  so. 

Had  you  completed  your  answer,  Doctor? 

The  Witness:  No,  I  had  not. 

Trial  Examiner  Pack:  Go  ahead. 

A.  (Continuing)  May  I  say  this:  If  somebody — distin¬ 
guished  counsel — is  going  to  read  out  extracts  from  papers 
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which  have  been  given  to  different  audiences,  which  have 
been  cut  down  so  that  they  should  be  two  or  three 
1868  thousand  words,  and  in  one  I  talk  about  pain  and  in 
the  other  I  talk  about  pain  and  stiffness,  and  in  the 
other  I  talk  about  pain,  stiffness  and  muscle  spasm,  it  would 
be  very  unfair  to  my  conception  of  diseases  if  you  will,  from 
that,  deduce  that  I  only  consider  pain  as  relieved  and 
stiffness  and  muscle  spasm  as  not  affected. 

I  mean  this  is  giving  entirely  a  wrong  impression. 

1887  By  Mr.  Callaway: 

Q.  Doctor,  in  view  of  wliat  has  been  said,  in  the  absence 
of  adequate  diagnosis  which  would  include  all  these  things 
we  have  been  talking  about,  you  wouldn’t  say,  would  you, 
that  Dolcin  tablets  by  themselves  would  be  adequate,  effec¬ 
tive,  or  competent  treatment  for  rheumatoid  arthritis,  would 
you  ?  A.  I  certainly  would  not. 

Q.  And  you  wouldn ’t  say  that  as  to  any  kind  of  arthritis, 
would  you?  A.  Am  I  talking  of  Dolcin  or  salicylates? 

Q.  Either  one.  Dolcin  is  the  one  at  issue  here.  A.  I  am 
not  prepared  to  say  that  salicylates,  taking  the  wider  group, 
is  the  treatment  of  arthritis. 

1888  Q.  Of  any  type  of  arthritis  ?  A.  No. 

Q.  Doctor,  the  cause  of  rheumatoid  arthritis  is 
unknown,  isn’t  it?  A.  It  is  unknown,  yes. 

Q.  That  being  true,  the  treatment  of  patients  suffering 
from  this  condition  must  necessarily  be  a  treatment  of 
symptoms,  must  it  not?  A.  Mainly. 

.  . . 

1890  A.  In  the  symptoms  and  signs  of  rheumatoid  ar¬ 
thritis. 

Q.  In  view  of  that  I  take  it  you  would  not  consider  Dolcin 
by  itself  an  adequate,  effective,  competent  treatment  for 
the  symptoms  of  rheumatoid  arthritis,  would  you?  A.  I 
would  certainly  not  consider  Dolcin  or  any  of  the  salicylate 


group  of  drugs,  by  itself,  a  proper  treatment  of  rheumatoid 
arthritis. 

Q.  Or  the  symptoms  of  rheumatoid  arthritis?  A.  You 
see  I  am  talking  of  symptoms  and  signs.  I  will  accept  the 
aspirin  group,  including  Dolcin,  as  a  method  of  relieving 
symptoms  of  rheumatoid  arthritis.  If  I  have  a  patient  with 
rheumatoid  arthritis  and  they  have  pain  and  stiffness  at  a 
certain  phase,  and  we  may  be  doing  a  variety  of  other 
things  in  their  management — the  man  may  be  back  at  work, 
or  may  be  at  work,  or  maybe  a  girl  is  a  typist,  we  have 
gone  into  the  social  factors,  she  is  carrying  on  at  work,  1 
am  perfectly  prepared  from  my  own  experience  to  believe 
that  the  salicylate  group,  giving  her  salicylates  for  a 

1891  month  and  allowing  her  to  continue  at  work,  may 
at  one  instance  of  this  be  all  that  is  necessary,  while 

she  is  under  medical  supervision. 

Q.  But  she  would  need  to  be  under  medical  supervision, 
I  take  it  that  you  would  not  consider  giving  the  Dolcin 
or  taking  of  Dolcin  by  her  as  an  adequate  treatment  for 
the  symptoms  of  rheumatoid  arthritis.  A.  As  a  doctor  I 
consider  that  anybody  who  is  suffering  from  rheumatoid 
arthritis  ought  to  be  under  medical  supervision. 

Q.  Certainly  you  wouldn’t  consider  Dolcin  an  adequate, 
effective  or  competent  treatment  for  the  symptoms  of  in¬ 
fectious  arthritis  of  known  origin,  would  you?  A.  As  a 
doctor,  you  must  allow  me  to  make  this  distinction  in  the 
whole  time  between  the  management  of  the  patient  and  cer¬ 
tain  things  that  may  be  done  at  certain  times  for  the  relief 
of  certain  symptoms.  At  one  time  the  symptoms  which 
keep  the  patient  away  from  his  work  might  quite  well  be 
relieved  by  a  hot  water  bottle.  At  another  time  they  might 
well  be  relieved  by  giving  some  salicylates  or  something 
of  that  sort.  Those  are  the  symptoms.  They  are  just  what 
the  patient  is  complaining  of  at  the  time.  It  is 

1892  separate  from  the  whole  picture  of  the  management 
of  that  person  over  the  period  of  weeks,  months  or 


years. 
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Mr.  Markel :  Mr.  Examiner,  since  Mr.  Callaway  has  given 
you  some  background  here  I  think  I  should  too.  I  have, 
from  the  beginning,  even  before  a  complaint  was  issued, 
offered  to  stipulate  that  the  preparation  under  considera¬ 
tion  here  has  no  effect - 

Mr.  Callaway:  That  has  no  bearing. 

1893  Trial  Examiner  Pack:  Let  Mr.  Markel  go  ahead 
and  make  his  statement. 

Mr.  Markel: - has  no  effect  in  the  elimination  of  the 

causes.  Mind  you,  we  are  using  technical  words  here,  and 
the  words  Mr.  Callaway  has  used,  adequate  treatment  is 
something  quite  broad  and  comprehensive,  and  we  agree 
with  that  statement  if  he  means  what  the  physicians  gen¬ 
erally  mean,  but  if  restricted  to  the  relief  of  pain,  stiffness, 
and  swelling,  we  disagree  with  it,  but  the  rest  of  it  we  do 
agree,  and  there  are  ail  these  catch  questions,  and  I  want 
the  witness  to  understand  that  as  far  as  I  am  concerned — 
and  I  would  like  for  you  to  understand  it — that  there  is 
no  other  issue  before  us  except  as  to  the  determination  of 
the  effectiveness  in  the  alleviation  of  pain,  stiffness  and 
swelling  which  are  symptoms  fo  rheumatic  conditions  and 
that  is  all  that  is  before  us. 

If  Mr.  Callaway  wants  a  stipulation  that  these  drugs 
can  not  be  substituted  for  treatments  which  have,  as  their 
object,  something  else,  I  want  to  so  stipulate.  For  that 
reason  I  object  to  the  scope  of  that  question  and  suggest 
that  it  be  restricted  to  these  symptoms.  I  will  make  any 
admission  that  is  required  for  the  purpose  of  that  complaint, 
in  order  to  pin  it  down  to  the  real  issue  before  us. 

•  •••••!••• 

1896  (The  question  was  read  as  follows:  “Certainly 
you  wouldn’t  consider  Dolcin  an  adequate,  effective 
or  competent  treatment  for  the  symptoms  of  infectious 
arthritis  of  known  origin,  would  you?”) 

A.  Of  infectious  arthritis  of  known  origin?  Why  I  may 
appear  to  quibble  is  this :  that  if  we  see  a  patient  with  his¬ 
tory  of  a  recent  sore  throat,  with  pain  and  stiffness  in  an 
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ankle  or  a  knee,  the  chances  are  that  is  a  non-specific, 
infectious  type,  and  salicylates  will  clear  that  up  completely. 

•  ••*••••*• 

Q.  The  question  was,  Doctor:  You  would  not  consider 
Dolcin  an  adequate,  effective,  or  reliable  treatment  for 
arthritis  of  specific  known  origin — that  is,  where  the  specific 
infection  causing  it  is  known?  A.  No.  There  are  very  few 
in  which  it  is  known. 

Q.  Nor  would  you  consider  it  adequate,  effective,  or 
reliable  treatment  for  the  symptoms  of  infectious 

1897  arthritis  of  known  origin?  A.  Are  you  including, 
sir,  in  that,  the  arthralgia  that  follows  a  sore  throat 

which  we  include  under  the  head  of  an  effective  arthralgia? 

Q.  The  specific  infections  of  specific  known  origin  that 
have  been  shown  in  the  record  up  to  date  are  those  of 
gonococcus,  and,  I  believe,  pneumococcus.  A.  It  is  no  use 
in  either  of  those. 

Q.  Tuberculosis?  A.  No. 

Q.  Syphilis?  A.  No. 

Q.  And  gonorrhea?  A.  No. 

Q.  You  wouldn’t  consider  Dolcin  an  adequate  effective 
or  reliable  treatment  for  the  symptoms  of  arthritis  caused 
by  any  of  those  causes?  A.  No. 

Q.  Or  any  of  the  symptoms  of  arthritis  caused  by  those 
causes?  A.  Any  of  the  symptoms? 

Q.  Yes.  A.  No.  I  disagree  with  you  there. 

Q.  Let ’s  go  to  the  next  one  then. 

1898  A.  (Continuing)  Is  it  possible  for  me  to  use, 
instead  of  the  word  “Dolcin”  at  this  time,  to  use  the 

word  “salicylates”  because  as  I  have  shown  you,  in  the 
main,  my  conception  is  that  the  main  action  of  Dolcin  is 
that  of  the  salicylates,  and  I  would  like  to  talk  in  terms  of 
the  salicylates.  I  believe  that  the  salicylates  is  the  main 
factor  in  the  relief  of  symptoms  that  many  of  these  forms 
of  arthritis  or  arthralgia,  that  is  all  I  am  saying. 
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By  Mr.  Callaway: 

Q.  You  used  the  word  “symptoms”  there.  A.  Yes. 

Q.  You  are  including  more  symptoms  than  pain,  swell¬ 
ing  and  stiffness,  I  take  it?  A.  They  are  the  main  ones. 

Q.  But  there  are  other  symptoms,  are  there  not?  A.  Yes. 

Q.  And  you  are  including  them?  A.  Temperature. 

Q.  What  else  did  you  want  to  say?  A.  That  will  be  all. 

Q.  The  question  is:  Do  you  consider  that  Dolcin  would 
be  an  adequate  effective  or  competent  treatment  for  any 
of  the  symptoms  of  arthritis  of  specific  known  origin, 

1899  as  I  have  outlined?  A.  Yes,  I  do.  I  mean,  leaving 
out  Dolcin,  to  go  back  to  the  word  “salicylates”: 

If  we  have  a  patient  in  bed  in  the  hospital,  who  has  got 
many  of  these  things,  we  will  give  some  form  of  salicylate 
to  relieve  their  pain  and  stiffness,  and  therefore  it  must 
be  considered  as  a  method  of  relieving  symptoms. 

Q.  Isn’t  the  proper  treatment  of  arthritis  of  specific 
known  origin,  such  as  I  have  mentioned,  antibiotics,  penicil¬ 
lin -  A.  In  certain  cases,  yes. 

Q.  Wouldn’t  all  of  vour  knowledge  suggest  that  instead 
of  a  treatment  of  symptoms  under  those  conditions,  if  you 
know  what  the  cause  is  and  know  what  will  cure  it,  that  you 
give  treatment  that  will  cure  it?  A.  Exactly.  But  that 
is  not  a  contradiction  of  my  first  answer.  You  may  well  be 
giving  penicillin  and  antibiotics,  but  we  frequently  give 
at  the  same  time  some  form  of  salicylate  for  the  relief 
of  symptoms  which  are  not  necessarily  relieved  by  a  funda¬ 
mental  treatment. 

Q.  But  that  is  only  a  temporary  proposition.  A.  I  am 
very  sorry,  but  I  am  not  talking  about  Dolcin :  I  am  talking 
about  salicylates,  and  salicylates  are  used  for  those  very 
important  purposes  in  the  management  of  our  patients, 
and  if  you  want  me  to  say  something  other  than 

1900  what  I  have  just  said,  I  am  just  saying  something 
that  isn’t  true. 

(Discussion  off  the  record.) 
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By  Mr.  Callaway : 

Q.  Doctor,  the  advertisements  of  Dolcin  in  this  country 
are  not  that  it  is  to  be  used  in  connection  with  anything 
else,  you  understand,  and  using  Dolcin  alone  in  the  treat¬ 
ment  of  the  symptoms  of  arthritis  of  specific  known  origin, 
such  as  I  have  already  indicated,  without  treating  the 
cause  of  the  disease  itself,  would  subject  a  doctor  to  severe 
criticism,  wouldn’t  it?  A.  Are  you  answering  the  question 
or  are  you  asking  me  a  question? 

Q.  I  am  asking  you  a  question.  A.  You  say  wouldn’t  it? 

Q.  Yes.  A.  I  know  nothing  about  this  question  of  the 
advertising  of  Dolcin. 

Q.  I  know  you  don’t.  A.  I  know  nothing  about  that  at 
all.  Quite  obviously,  as  a  doctor,  even  if  I  were  a  doctor 
without  any  reputation,  there  is  no  drug,  or  no  proprietary 
drug,  which  can  possibly  be  claimed  as  the  treatment  of 
what  we  label  as  an  infective  arthritis,  certainly  not.  I 
am  in  complete  agreement  with  that. 

1901  Q.  Could  it  be  labeled  as  a  treatment  for  the  symp¬ 
toms  of  infective  arthritis?  A.  You  are  asking  me 
what  I  think  about  proprietary  article  advertising,  is  that 
the  question  you  are  asking  me? 

Q.  I  based  my  question — I  put  that  in  front  so  as  to 
inform  you  as  to  the  situation  before  I  asked  my  question. 
I  merely  said  to  you  that  in  the  advertising  of  Dolcin  in 
this  country  it  is  not  advertised  to  be  used  in  connection 
with  any  other  measured,  but  by  itself.  I  am  making  that 
as  a  statement.  Then  I  say  to  you,  with  that  as  the  basis 
for  my  question :  You  would  not  consider,  would  you,  that 
Dolcin,  or  salicylates  even,  should  be  used  by  themselves, 
without  any  other  form  of  treatment,  as  a  treatment  for 
the  symptoms  of  infectious  arthritis  such  as  I  have  named, 
would  you?  A.  No.  But  still,  going  back,  you  will  not 
accept  my  medical  conception  of  this.  I  am  not  interested, 
if  I  may  say  so,  in  this  question,  I  have  not  come  here  on 
this  question  of  proprietary  advertising.  As  a  doctor,  all 
I  am  saying  is  that  in  all  these  conditions  w^e  do  prescribe 
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salicylates  for  the  relief  of  certain  symptoms.  Certain 
times  in  the  treatment  of  these  conditions  all  we  need  is 
a  salicylate.  That  is  all  I  am  saying  and  I  will  not  say 
anything  else. 

•  ••••••••• 

1903  A.  By  itself,  no.  By  the  treatment  of  the  disease. 

If  I  may  say  so,  with  all  due  deference,  you  are  mak¬ 
ing  this  much  too  easy  for  us.  By  using  these  terms  you  are 
really  considering  these  things  as  something  you  take  out 
of  a  drawer.  It  isn’t.  The  human  body  is  a  most  compli¬ 
cated  thing. 

Q.  That  is  our  contention  in  the  case.  A.  That  is  my 
feeling  too. 

Q.  I  think  you  are  correct  about  it.  The  human  body 
must  be  treated  as  a  whole  and  the  giving  of  one  pill  or  a 
series  of  pills  is  not  an  adequate  treatment  for  the  disease 
or  the  symptoms.  A.  No.  I  agree  with  you  there. 

•  #•**•*••• 

1913  Q.  You  didn’t  mention  there  anywhere  the  use  of 
salicylates  for  pain  or  stiffness,  did  you?  A.  If  you 

mean  the  book  as  a  whole,  if  every  time  salicylates  are 
used  medically  for  use  the  whole  time  for  the  relief  of  pain 
and  stiffness.  If  I  give  particular  points  for  a  doctor  on 
my  specialized  subject,  I  then  proceed  to  give  him  the  extra 
things  which  I  think  are  of  importance  for  him  to  know 
from  the  point  of  view  of  fundamental  treatment.  If  you 
ask  me  that  because  I  leave  it  out  there,  that  I  do  not 
believe  that  salicylates  are  valuable  for  those  people,  then 
you  are  misinterpreting  me. 

Q.  Then  I  take  it  that  in  all  of  these  articles  that  you 
have  written  prior  to  this,  where  you  didn’t  mention  salicyl¬ 
ates  for  the  relief  of  pain  or  stiffness,  that  now, 

1914  since  you  testified  in  this  case,  that  should  be  inter¬ 
polated  in  there  that  you  also  meant  salicylates. 

Mr.  Markel:  Mr.  Examiner,  I  resent  the  implication. 
It  is  an  insult  and  a  disgrace  for  a  Government  official 
to  make  such  inferences  to  a  man  of  this  gentleman’s 
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standing.  I  want  to  state  for  this  record  that  it  is  the 
most  disgraceful  thing  that  has  ever  occurred  in  any  of 
these  hearings.  The  trouble  here  is  that  we  arc  dealing 
with  uniformed  individuals  who  are  misinterpreting  scien¬ 
tific  literature  that  could  not  be  susceptible  to  misinterpreta¬ 
tion  by  anyone  who  knows  his  subject.  I  resent  it  very 
much.  The  gentleman  here  is  of  the  highest  standing.  The 
Government  witnesses  who  have  appeared  so  far  can’t 
begin  to  match  this  witness’  professional  standing  and 
those  insinuations  are  entirely  out  of  place. 

By  Mr.  Callaway : 

Q.  Now,  Doctor - 

Mr.  Markel:  Just  a  minute  here. 

Trial  Examiner  Pack:  I  understand  the  last  question 
is  not  being  pressed.  Mr.  Callaway  was  about  to  go  ahead 
and  ask  another  question.  Did  you  have  something  further 
to  say? 

Mr.  Markel :  I  think  that  some  instructions  to  Mr.  Calla¬ 
way  are  in  order  because  this  is  simply  unheard  of.  This 
is  a  Government  investigation,  an  administrative  proceed¬ 
ing,  where  the  Government  should  lean  backward  to 
1915  maintain  the  dignity  of  Government  investigations 
instead  of  slandering  and  muck-raking  a  man  of  this 
gentleman’s  standing.  I  think  some  admonition  is  in  order 
to  Mr.  Callaway  to  cease  and  desist  from  making  these 
insinuations  because  as  the  doctors  says,  both  his  technical 
advisor  and  Mr.  Callaway  are  not  capable  of  interpreting 
a  book  written  for  doctors. 

Mr.  Callaway :  That  may  be  true. 

Mr.  Markel:  I  resent  it  and  I  feel  strongly  and  I  want 
the  record  to  show  that,  I  feel  most  strongly  about  the 
insinuations  here. 

Mr.  Callaway:  May  I  proceed? 

Mr.  Markel:  I  feel  some  admonition  to  counsel  is  in 
order  on  that  point.  I  feel  strongly  about  it. 

Trial  Examiner  Pack:  It  is  the  Examiner’s  understand¬ 
ing,  gentlemen,  that  the  last  question  by  Mr.  Callaway  was 
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withdrawn,  at  least  that  he  does  not  press  that  question  any 
further. 

Mr.  Callaway :  That  is  right. 

Trial  Examiner  Pack:  That  would  seem  to  dispose  of 
the  present  matter  and  I  suggest  that  we  go  ahead,  if  you 
have  further  questions,  Mr.  Callaway. 

•  •••••••»• 

1917  A.  I  hate  to  say  so  in  this  way,  but  I  mean  here 
is  counsel  with  a  very  wide  legal  spirit  and  a  bril¬ 
liant  legal  manner  but  the  medical  side  of  this,  whatever 
this  medical  prompting,  is  absolutely  unfair,  because  I 
mean  any  doctor  who  advises  on  these  matters  must  know 
that  certain  of  the  essential  points  in  pathology  and  anat¬ 
omy  and  things  which  are  being  twisted  in  this  way  are 
completely  wrong.  If  I  may  refer  to  this,  just  because  I 
don’t  mention  aspirin  in  each  sentence,  I  am  only  now 
mentioning  aspirin  because  somebody  has  paid  my  fare 
to  the  United  States.  I  do  feel  that  that  sort  of  thing 
ought  to  be  stopped  by  any  medical  advisor  to  a  counsel. 
It  is  completely  unfair.  Therefore  I  don’t  feel  inclined  to 
answer  any  more  of  these  questions. 

•  •••••*••• 

1918  Q.  Is  it  not  correct  that  salicylates  do  not  correct 
the  underlying  inflammation  in  the  joint  tissues?  A. 

No.  They  may  well  do  so. 

Q.  Doctor,  is  it  true  that  the  aching  and  stiffness  of  which 
old  people  complain  are  in  part  the  outcome  of  a  tendency 
toward  increased  fibrous  formation  that  is  associated  with 
old  age?  A.  Are  in  what? 

Q.  Are  in  part  the  outcome  of  the  tendency  toward  in¬ 
creased  fibrous  formation  that  is  associated  with  old  age? 
A.  Yes,  but  I  think  the  part  is  probably  only  five  percent 
of  the  whole. 

Q.  The  salicylates  will  not  affect  the  increased  fibrous 
tissue  formation,  will  it?  A.  They  may,  and  the  point 
really  we  are  getting  at  is  this :  that  now  we  believe  that 
much  of  that  pain  and  stiffness  is  due  to  impairment  of 
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arterial  blood  supply  and  salicylates  and  such  like  drugs  do 
produce  vasodilatation,  so  the  chances  are  salicylates  are 
a  very  definite  help  in  relieving  those  symptoms. 

**•••••••• 

1926  Trial  Examiner  Pack :  Go  ahead,  Mr.  Markel. 

Mr.  Markel :  If  we  were  claiming  that  the  product 

were  effective  in  the  curing  of  the  underlying  causes  or  cor¬ 
recting  other  conditions  that  I  have  named,  then  this  would 
be  perfectly  proper,  but  that  isn’t  claimed  and  the  doctor’s 
direct  testimony  was  restricted  to  those  things,  because  this 
preparation  has  value  only  in  those  respects,  and  for  that 
reason,  under  the  rule  of  restricting  cross-examination  to 
direct  testimony,  this  should  be  restricted  to  that.  All  the 
rest  of  it  is  wholly  irrelevant,  but  the  questions  are  usually 
broad  enough  in  scope  to  include  both  and  that  it  where 
the  difficulties  come  in.  If  the  questions  are  re- 

1927  stricted  to  those,  we  will  have  no  difficulty. 

Trial  Examiner  Pack:  Am  I  correct  in  the  inter¬ 
pretation  of  the  complaint — that  is,  do  you  agree  that  the 
complaint  does  raise  both  issues.  That  is,  the  complaint 
charges,  does  it  not,  that  the  company  has  represented  the 
preparation  as  an  effective  treatment  for  both  the  diseases 
and  for  the  symptoms  of  the  diseases — that  is,  the  complaint 
charges  that  you  have  represented  that. 

Mr.  Markel:  The  complaint  charges,  yes. 

Trial  Examiner  Pack :  And  whether  or  not  you  have  will 
depend,  I  assume,  upon  construction  or  interpretation  of 
your  advertisements,  which  you  have  actually  said. 

Mr.  Markel:  That  is  right. 

Trial  Examiner  Pack:  In  other  words,  that  is  one  of  the 
points  that  will  have  to  be  determined  by  whoever  decides 
the  case. 

Mr.  Markel:  I  can’t  for  the  life  of  me  see  why  I  can  not 
here  now  stipulate  that  it  will  not  do  those  things,  ad¬ 
mittedly  not,  that  you  say  it  will  not  do.  Why  can’t  I 
stipulate  it  so  we  will  get  it  out  of  the  window  once  and  for 
all.  It  will  not  do  those  things  and  I  am  stipulating  it. 
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Trial  Examiner  Pack:  A  stipulation  of  that  kind 

1928  might  appeal  to  counsel  supporting  the  complaint 
and  it  might  not.  As  the  Trial  Examiner,  I  have  no 

control  over  that.  That  is,  the  Trial  Examiner  would  have, 
I  think,  no  authority  to  require  counsel  for  the  Government 
to  enter  into  a  stipulation.  In  the  very  nature  of  things,  a 
stipulation  is  something  which  must  be  by  agreement  of 
counsel  and  in  as  much  as  the  complaint  does,  it  seems  to  the 
Examiner,  raise  these  rather  broad  issues,  I  have  no  proper 
way  in  which  inquiry  as  to  these  issues  can  be  precluded 
and  forbidden. 

Mr.  Markel :  Mr.  Examiner,  I  am  not  asking  for  a  stipula¬ 
tion.  I  am  confessing,  I  am  admitting.  I  say  the  Commis¬ 
sion  is  right.  Now,  what  can  we  do.  That  is  not  a  stipula¬ 
tion.  That  is  an  admission. 

Trial  Examiner  Pack:  Despite  your  admission  counsel 
would  still  be  entitled  to  go  ahead  and  attempt  to  prove  his 
case  even  though  you  might  make  an  admission  along  that 
line.  In  other  words,  he  would  be  entitled,  would  he  not,  to 
proceed  anyway,  not  withstanding  your  statement,  to 
develop  the  issues  in  the  case  as  he  sees  them,  provided,  of 
course,  that  the  cross-examination  is  limited  to  the  scope 
of  the  direct.  There  is  no  question  about  that  being  the 
rule  and  I  am  sure  we  would  all  agree  on  that.  That  is  one 
reason  why  I  have  asked  Dr.  Bach,  as  you  will  recall,  what 
he  included  within  his  concept  of  symptoms  when 

1929  he  referred  to  the  matter  of  symptoms  in  his  direct 
examination.  Necessarily,  as  all  of  us  know,  cross- 

examination  is  ordinarily  not  restricted  to  too  narrow  a 
scope.  A  good  deal  of  latitude  is  allowed  in  cross-examina¬ 
tion. 

•  *•••••••• 

1938  By  Mr.  Callaway: 

Q.  Doctor,  did  I  understand  you  to  say  that  the  symptoms 
of  pain,  aching,  heaviness  and  stiffness  in  osteoarthritis  are 
due  to  the  impaired  venous  return.  A.  No,  I  never  said 
that. 
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Q.  In  some  cases  is  that  true?  A.  In  some  cases  it  does 
play  an  important  part.  That  is  all  I  am  saying. 

1939  Q.  The  symptoms  of  pain,  aching,  heaviness,  and 
stiffness,  in  some  cases  of  osteoarthritis  is  due  to  the 

impaired  venous  return?  A.  Yes. 

Q.  Did  I  understand  you  also  to  say  that  salicylates  would 
have  no  effect  on  the  impaired  venous  return?  A.  Yes. 

Q.  It  will  not  have  any  effect?  A.  No. 

Q.  So  at  least  in  that  type  of  cases  that  is  one  form  of 
stiffness  which  will  not  be  affected  by  salicylates.  A.  Yes. 

Q.  Did  I  understand  you  to  say  that  the  aching  and  stiff¬ 
ness,  of  which  old  people  complain,  are  in  part  the  outcome 
of  the  tendency  toward  increase  fibrous  tissue  formation, 
that  is  associated  with  old  age.  I  think  you  laid  stress  on 
the  words  “in  part”  in  that  statement,  and  said  that  it  was 
only  a  small  part.  A.  Yes. 

Q.  But  that  part  that  is  caused  by  the  increased  fibrous 
tissue  formation,  associated  'with  old  age,  will  not  be  re¬ 
lieved  by  salicylates,  will  it?  A.  No.  That  part  won’t  but 
w’e  don’t  know  -what  that  term  means  at  all  any  longer. 
We  have  changed  our  conception  of  the  fibrous  tissue 

1940  of  old  age. 

•  ••••••••• 

1946  Q.  Now,  Doctor,  I  believe  we  have  already  agreed 
that  in  rheumatic  conditions  there  may  be  periods 

of  spontaneous  remission  without  any  medication  being 
taken  and  there  may  be  periods  of  flare-up  of  rheuma- 

1947  tic  activities.  In  addition  to  these  periods  of  quies¬ 
cence  and  flare-ups,  stiffness  and  swelling  may  be 

transient,  may  they  not?  A.  Yes. 

•  #•••••••• 

1962  Q.  That  is,  the  same  patient  may  complain  of  more 
pain  today,  less  tomorrow,  and  perhaps  more  the  next 
day,  may  he  not?  A.  Yes. 

Q.  And  w’hen  you  tell  a  patient,  or  indicate  to  him  in  any 
w’ay  that  you  are  going  to  give  him  a  new’  or  different  drug, 
is  there  not  a  likelihood  that  his  hopes  will  be  buoyed  up 
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and  that  he  will  tell  you  that  he  has  less  pain  and  stiffness? 
A.  It  is  a  possibility,  and  a  likelihood. 

•  *•*•••*** 

1966  Q.  Now  Doctor,  is  it  not  true  that  sometimes  in  a 
controlled  investigation,  and  does  it  not  sometimes 

1967  happen,  that  the  patient  will  report  as  much  relief  of 
pain  and  stiffness  from  a  placebo  as  from  the  medica¬ 
tion  being  tested?  A.  Yes. 

Q.  I  believe  you  say  that  you  did  not  conduct  any  ade¬ 
quately  controlled  investigation  of  Dolcin?  A.  I  have  made 
that  perfectly  clear  from  the  beginning. 
##•••••*•* 

1971  A.  (Reading) :  ‘‘The  use  of  drugs.  The  use  of  drugs 
is  indicated  more  for  the  relief  of  symptoms  than  for  any 
direct  effect  upon  the  disease.  Because  rheumatoid  arthritis 
and  rheumatic  fever  were  frequently  confused,  salicylates 
in  large  doses  and  for  long  periods  have  for  many  years 
been  given  as  a  routine  to  patients  suffering  from  these 
two  conditions.  It  is  now  well  known  that,  whereas  in  rheu¬ 
matic  fever  salicylates  may  be  of  particular  value  in  the 
removal  of  joint  effusion,  in  rheumatoid  arthritis  they  are 
only  of  limited  use  even  for  the  relief  of  pain.  They  are  best 
given  in  the  form  of  pyramadon  (5  grains,  4  to  6  times  a 
day).  Aspirin  and  pyramadon,  in  cachets,  containing  five 
grains  of  each,  taken  three  or  four  times  a  day,  and  con¬ 
tinued  over  long  periods  of  time,  may  also  help  to  relieve 
the  pain.  In  nervous,  excitable  patients  who  suffer  from 

sleepless  and  restless  nights,  bromide  mixtures,  or  a 

1972  preparation  containing  10  grains  of  aspirin  and  five 
grains  of  medinal  given  at  night,  are  of  value.’ 9 

I  am  merely  putting  these  things  in  because  I  do  occa¬ 
sionally  refer  to  aspirin.  And  yesterday  you  suggested  that 
I  purposely  omitted  it. 

•  •*•***••• 

1977  Q.  Yes.  But  now  we  called  your  attention  a  minute 

ago  to  the  statement  in  the  July- August  1948 -  A. 

About  prostigmine? 
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Q.  No.  In  the  1948  British  Journal  of  Physical  Medicine, 
that  it  is  the  clinical  impression  that  those  who  have  experi¬ 
ence  in  the  treatment  of  rheumatism  that  in  some  70  per 
cent  of  the  cases  of  patients  treated  by  any  new  method, 
clinical  improvement  is  observed.  A.  Yes,  I  think  that  is 
true. 

Q.  And  I  take  it  that  that  means  any  new  method  which 
upon  final  evaluation  might  not  be  found  to  have  any 
efficacy.  A.  Yes,  I  do  think  so. 

Q.  So  when  you  say  that  some  of  these  patients  were 
benefited  by  Dolcin  over  and  against  Salicylates,  it  could  be 
that  they  would  come  in  the  class  of  the  70  per  cent.  A.  It 
is  possible,  yes. 

•  ••••••••• 

1979  A.  May  I  make  a  remark  on  this,  Mr.  Examiner? 
I  do  not  know  what  happens  in  your  country,  but  as 

far  as  we  are  concerned,  the  salicylates  are  the  one  drug 
which  every  hospital  nurse  is  entitled  to  dispense  as  she 
likes  in  the  wards.  It  does  not  need  to  be  put  down  on  the 
prescription.  Anybody  can  buy  it  and  use  it,  and 

1980  it  is  always  taken  for  granted  in  these  conditions 
that  these  people  are  using  the  salicylates,  because 

they  always  are. 

«••••••••• 

2004  Q.  Now,  wait  a  minute.  Let  us  get  this  straight. 
You  cannot  say  dogmatically  that  giving  salicylates 

does  relieve  pain  in  arthritic  and  rheumatic  conditions,  can 
you?  A.  Yes,  I  can. 

Q.  Even  in  the  face  of  those  case  histories  in  which  you, 

yourself,  have  found  that -  A.  Oh,  yes,  I  can  and  do. 

In  the  vast  majority  of  cases - 

Q.  Oh,  now,  wait  a  minute.  I  am  not  saying  about  the  vast 
majority  of  cases.  I  am  talking  about  saying  that  as  a  flat 
thing.  A.  I  say  it  as  a  flat  thing,  yes. 

•  ••••••••• 

2005  Q.  And  in  the  same  patient  at  different  times,  the 
same  dose  of  salicylate  which  might  relieve  the  pain 
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at  one  time  would  not  relieve  it  at  another?  A.  That  is 
perfectly  true. 

Q.  Therefore,  would  it  not  be  correct  to  say  that  any 
preparation  containing  salicylates  with  directions  for  use  of 
a  fixed  dosage  could  not  be  depended  upon  to  relieve  the 
pains  of  rheumatic  diseases?  A.  Oh,  perfectly  true,  yes. 

Q.  Now,  Doctor,  I  believe  we  have  agreed  that  the  cause  of 
rheumatoid  arthritis  is  unknown.  And  is  it  therefore  correct 
to  say  that  the  cause  of  the  underlying  pathological  changes 
in  the  joints  and  connective  tissues  in  rheumatoid  arthritis 
is  unknown?  A.  Yes. 

2011  Redirect  Examination 

By  Mr.  Markel: 

Q.  Doctor  Bach,  directing  ourselves  to  the  question  about 
your  coming  and  getting  expenses  paid,  you  have  indicated 
to  me  that  you  would  like  to  elaborate  on  that  answer. 

2012  Would  you  please  state  for  the  record  what  you  have 
to  say?  A.  I  think  I  may  elaborate  on  that.  The 

point,  if  I  may  say  so,  was  this,  that  I  think  it  is  fair  that 
I  was  approached  and  asked  if  I  wanted  to  come  over.  I 
was  asked  if  I  was  coming  over  here  to  a  medical  meeting 
of  your  Rheumatic  Association.  I  said  that  unfortunately 
I  could  not;  we  had  a  great  difficulty  with  our  financial 
side  the  last  time,  and  the  treasury  allowed  us  a  small 
amount  of  money.  Then  I  was  told,  “If  you  w’ould  be 
prepared  to  do  this  for  us,  we  will  pay  your  expenses.’ ’ 

Therefore,  I  think  it  is  the  fairest  for  me  to  leave  the 
correct  impression,  that  I  have  not  come  over  here  essen¬ 
tially  and  only  to  present  evidence  in  this  case.  I  have  taken 
this  as  an  opportunity  to  pay  my  expenses  so  that  I  can 
see  the  Cortisone  work  in  America,  because  our  government 
will  not  give  us  the  money  for  this.  And  therefore,  I  was 
hoping  that  today  was  to  be  spent  on  what  was  my  academic 
reason  for  coming  to  this  country. 

Q.  Very  well. 


Now,  Doctor,  about  how  long  has  the  value  of  salicylate 
in  the  palliative  treatment  of  arthritis  and  rheumatism  been 
recognized  in  the  scientific  literature? 

Mr.  Callaway :  Objection. 

Mr.  Markel:  I  submit,  Mr.  Examiner - 

Mr.  Callaway:  That  is  not  redirect. 

2013  Mr.  Markel:  In  view  of  all  these  articles  we  have 

gone  into  here - 

Mr.  Callaway:  They  are  his  own  articles. 

Mr.  Markel:  I  am  certainly  intended  to  clear  up  this 
■whole  confusion  here  about  these  articles.  I  submit  that  it 
is  a  proper  question. 

Mr.  Callaway:  Objection.  It  is  not  redirect. 

Trial  Examiner  Pack :  Suppose  we  ask  the  Doctor  to  state 
how  long  he  has  known  about  it. 

The  "Witness :  I  have  known  about  it,  sir,  since  my  student 
days.  My  knowledge  of  it  started  with,  being  brought  up  at 
Oxford,  I  had  to  learn  something  of  the  natural  history  of 
everything,  and  I,  myself,  at  a  very  early  age,  read  the 
original  paper  which  was  published  in  1876,  by  Doctor  Mac- 
Lagan  on  the  Treatment  of  Acute  Rheumatism  by  Salacin. 

Mr.  Callaway:  Objection.  Now,  we  do  not  need  a  paper 
by  him  or  anybody  else. 

By  Mr.  Markel: 

Q.  The  paper  that  you  have  described  as  of  that  date, 
does  that  deal  with  the  question  of  the  value  of  salicylates 
in  the  palliative  treatment  of  arthritis  and  rheumatism? 

Mr.  Callaway:  Objection. 

The  Witness:  It  does. 

Mr.  Callaway:  Now,  wait  just  a  minute,  Doctor.  Do  not 
answer  when  I  give  an  objection. 

2014  Mr.  Markel:  I  am  just  asking  what  the  subject 
matter  of  the  paper  is.  I  am  laying  a  foundation. 

Trial  Examiner  Pack :  I  think  that  part  of  the  question  is 
not  objectionable,  Mr.  Callaway. 

Mr.  Callaway :  It  is  attempting  to  get  in  through  the  back 
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door  what  the  Doctor  said  in  that  paper  without  the  man 
being  presented  for  cross  examination. 

Trial  Examiner  Pack:  We  have  not  gotten  far. 

Mr.  Market:  I  am  going  to  get  much  more  direct,  Mr. 
Examiner.  I  would  like  to  have  this  paper  marked  for 
identification. 

Trial  Examiner  Pack:  Let  it  be  marked  for  identifica¬ 
tion  as  Respondents’  Exhibit  No.  21. 

(The  photostat  above  referred  to  was  marked  Respond¬ 
ents’  Exhibit  No.  21  for  identification.) 

By  Mr.  Markel: 

Q.  It  is  the  “Treatment  of  Acute  Rheumatism  by  Sala- 
cin,”  by  T.  MacLagan,  MD? 

Trial  Examiner  Pack :  Let  it  be  marked  for  identification 
under  that  number,  and  therefore  be  respondents’  Exhibit 
No.  21  for  identification. 

Mr.  Callaway :  There  are  two  objections  to  that. 

Trial  Examiner  Pack:  It  has  not  been  offered  yet,  Mr. 
Callaway.  It  has  just  been  marked  for  identification. 

2015  By  Mr.  Markel: 

Q.  Where  was  this  published?  A.  The  Lancet. 

Q.  What  is  the  Lancet?  A.  It  is  our  first  and  our  best 
weekly  medical  journal. 

Q.  What  is  its  circulation,  and  what  audience?  A.  It  is 
a  general  medical  audience. 

Q.  Written  for  doctors?  A.  Especially  doctors. 

Q.  And  do  you  know  anything  of  the  author  of  this 
article  ? 

Mr.  Callaway:  May  I  see  that?  That  has  been  offered  for 
identification.  I  believe  you  wanted  to  see  mine. 

Mr.  Markel :  That  is  all  right.  You  certainly  may  see  it. 

By  Mr.  Markel: 

Q.  Do  you  know  anything  about  the  standing  of  the  author 
of  this  paper,  by  reputation?  A.  He  died  soon  after  that. 
He  was  the  famous  doctor  of  his  time. 


Mr.  Markel:  Mr.  Examiner,  just  to  bring  you  up  to  date, 
I  have  heretofore  offered  papers  such  as  this  for  this  reason. 
My  reasoning  is  this,  that  this  is  an  administrative  hearing 
and  an  administrative  investigation,  and  it  is  my  view  that 
scientific  articles,  where  scientific  standing  has  been  estab¬ 
lished  both  of  the  author  and  the  journal,  of  a  char- 

2016  acter  where  a  careful  scientist  would  rely  on  it  and 
accept  it,  such  an  article  is  receivable  in  evidence  and 

should  be  received  in  evidence  through  an  equally  qualified 
witness  who  can  be  cross  examined  on  the  subject  matter. 

I  want  to  be  perfectly  frank  with  you.  My  offers  have 
been  rejected  heretofore,  but  this  is  an  additional  article. 
I  propose  to  make  that  a  point,  because  I  sincerely  believe 
that  such  should  be  the  rule  of  evidence,  if  it  is  not  before 
the  Commission  in  these  cases. 

With  that  explanation  in  mind,  I  now  offer  the  article 
that  has  been  identified,  in  evidence. 

Mr.  Callaway:  This  is  objectionable  from  two  grounds, 
the  first  being  that  it  would  be  putting  in  evidence  the  testi¬ 
mony  of  a  party  without  his  being  present  for  cross  exami¬ 
nation.  And  then  it  is  objectionable  from  another  ground. 
Mr.  Markel  has  said  that  he  wants  to  limit  this  thing  to  the 
symptoms  of  pain  and  stiffness  and  swelling,  and  from  the 
heading  of  the  article,  this  is  talking  about  the  treatment. 

So  it  would  also  be  objectionable  from  that  ground. 

Mr.  Markel:  I  am  willing  to  have  it  restricted  to  those 
portions  of  the  article  which  deal  with  the  value  of  salicyl¬ 
ates  in  the  palliative  treatment  of  arthritis  and  rheumatism. 
Mr.  Callaway:  Then  there  is  another  ground.  If  that 
article  was  written  in  1876  and  the  man  is  dead  and 

2017  the  Doctor,  himself,  says  that  his  concept  has  changed 
over  the  years  with  which  he  has  been  associated 

with  these  cases — I  mean,  the  Doctor  on  the  witness  stand 
says  that — how  would  any  article  written  by  a  doctor  that 
long  ago  without  anybody  to  explain  the  change  in  concep¬ 
tion  from  that  day  to  this,  be  admissible?  No  one  knows 
whether  that  doctor  himself,  if  he  had  lived,  would  stay 
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by  what  he  wrote  at  that  time.  It  just  makes  it  laughable, 
almost,  the  offering  of  the  article  in  evidence. 

Mr.  Markel:  Mr.  Examiner,  I  do  not  hesitate  in  the  least 
to  make  myself  ridiculous  on  this  point.  If  the  facts  were 
as  Mr.  Callaway  states  them,  it  would  be  exactly  right. 
But  we  have  here,  a  man,  and  one  of  my  first  questions 
would  be  whether  that  is  still  accepted  today. 

I  think  it  is  highly  relevant  here  to  see  how  well  grounded 
in  medicine  this  treatment  is  that  we  are  here  discussing. 
My  first  question  will  be,  if  it  is  received  in  evidence,  “How 
does  this  stack  up  with  the  present  scientific  recognitions?” 

Mr.  Callaway:  It  is  pretty  peculiar  to  me  that  on  direct 
examination  the  concept  since  1S76  stacks  up  right  now 
with  the  present  day,  but  on  cross  examination  they  have 
changed. 

Trial  Examiner  Pack:  Unless  there  is  something  further, 
gentlemen,  the  Examiner  is  prepared  to  rule  on  the 
2018  offer. 

It  is  my  understanding  that  similar  offers  have  been 
made  in  the  past  during  this  proceeding,  and  that  the  Trial 
Examiner,  Mr.  Lipscom,  rejected  them. 

In  my  opinion,  those  rulings  were  correct  and  the  article 
is  inadmissible. 

Of  course,  Mr.  Markel,  you  are  entitled  to  have  it  marked 
for  identification  in  order  to  save  your  point  and  to  urge 
the  point  at  some  future  time  and  make  such  further  use 
of  the  document  as  you  may  see  fit.  It  has  been  marked  for 
identification.  But  I  think  it  is  inadmissible. 

So  the  objection  to  its  reception  in  evidence  will  be  sus¬ 
tained.  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Pack:  On  the  record. 

Mr.  Markel:  Mr.  Examiner,  I  would  like  to  say  for  the 
record  that  respondent’s  Exhibit  No.  21  for  identification 
consists  of  four  pages,  the  article  in  question  having  ap¬ 
peared  in  two  successive  issues  of  the  Lancet,  the  one  of 
March  4, 1876,  and  the  second  on  March  11,  1876. 
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By  Mr.  Markel: 

Q.  Doctor  Bach,  addressing  myself  to  the  various  condi¬ 
tions  that  were  put  to  you  by  Mr.  Callaway  as  to  the  causes 
for  pain  and  stiffness,  for  example,  in  infectious  rheuma¬ 
tism,  and  changing  the  bony  structure,  when  those 

2019  conditions  are  accompanied  by  pain,  the  salicylates 

have  value - 

Mr.  Callaway:  Now,  wait  a  minute.  I  think  that  is  a 
leading  question.  I  do  not  think  that  it  can  be  anything 
else  but  a  leading  question. 

Trial  Examiner  Pack:  I  suggest  you  rephrase  the  ques¬ 
tion,  Mr.  Markel. 

By  Mr.  Markel : 

Q.  Are  those  conditions  accompanied  by  pain  usually? 
A.  Sometimes;  sometimes  not. 

Q.  Now,  when  they  are  accompanied  by  pain,  do  salicyl¬ 
ates  have  any  value  in  the  palliative  treatment  of  the  pain  ? 
A.  Yes. 

Q.  To  what  extent  have  you,  yourself,  used  salicylates  in 
the  palliative  treatment  of  arthritis  and  rheumatism?  A.  I 
have  used  it  since  the  day  I  qualified. 

Q.  And  how  long  have  you  used  them? 

Mr.  Callaway:  Now,  I  do  not  believe  that  is  redirect, 
Your  Honor.  Those  were  matters  that  there  was  not  any 
cross  examination  on. 

Mr.  Markel :  I  am  addressing  myself  to  all  of  this  lifting 
out  of  context  here. 

Trial  Examiner  Pack:  Yes,  gentlemen,  I  think  it  is  suf¬ 
ficiently  related  to  the  previous  examination  and  cross 
examination. 

2020  By  Mr.  Markel: 

Q.  How  generally  have  you  used  them?  A.  Continually. 

Q.  Do  you  give  salicylates  to  all  of  your  patients  while 
they  are  under  your  control  and  supervision?  A.  No. 
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Q.  But  all  arthritic  and  rheumatic  patients  suffering 
from  pain?  A.  The  vast  majority  are  taking  it. 

Q.  Has  that  been  the  case  since  you  started  to  practice 
in  this  field?  A.  Yes. 

Q.  Was  that  the  case  during  the  time  while  you  were 
writing  these  sundry  articles  that  have  been  directed  to  your 
attention?  A.  Naturally. 

Q.  Have  you,  at  any  time,  written  anything  or  intended  to 
write  anything,  shall  we  say,  that  was  inconsistent  with 
that?  A.  Not  that  I  know  of. 

Mr.  Callaway:  Now,  wait  just  a  minute.  I  object  to  that. 
It  is  not  a  question  of  what  he  intended.  It  is  what  he  did. 

Bv  Mr.  Markel: 

Q.  Have  you,  at  any  time,  written  anything  which  is  in¬ 
consistent  with  that?  A.  Wait  a  minute.  Inciden- 
2021  tally,  no.  I  take  that  as  a  basic  principle. 

Q.  These  articles  that  were  called  to  your  attention, 
you  assume  that  to  be  the  practice  on  the  part  of  your 
audience?  A.  Yes. 

Mr.  Callaway:  Wait  a  minute,  now.  Objection. 

Trial  Examiner  Pack :  Over-ruled.  I  think  that  is  proper. 

Mr.  Callaway:  It  is  certainly  leading. 

Mr.  Markel :  No,  there  is  nothing  leading  about  that.  Will 
you  read  the  question,  Mr.  Reporter? 

(The  reporter  read  the  question  as  follows:  “Question: 
These  articles  that  were  called  to  your  attention,  you  assume 
that  to  be  the  practice  on  the  part  of  your  audience?”) 

Mr.  Callaway:  Since  that  question  has  been  read,  I  won¬ 
der  if  the  Trial  Examiner  caught  the  full  import  of  it.  I 
do  not  see  how  it  can  be  other  than  a  leading  question. 

Trial  Examiner  Pack :  The  question  was  answered. 

Mr.  Markel:  The  question  was  answered.  I  do  not  know 
how  else  I  could  ask  the  question.  The  inference  has  been 
suggested  through  this  lifting  out  of  context  that  the  Doctor 
has  been  testifying  to  something  here  that  was  not  his  be¬ 
lief,  earlier. 
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Now,  I  am  asking  him  whether  that  is  a  fact.  I 

2022  do  not  know  how  else  I  can  put  it. 

Trial  Examiner  Pack:  And  the  question  was  an¬ 
swered  as  the  Examiner  understands  it.  Doctor  Bach  re¬ 
plied  in  the  affirmative. 

The  question  might  be  open  to  objection,  gentlemen,  that 
it  was  leading,  but  it  has  already  been  answered,  and  there 
would  seem  to  be  no  point  in  discussing  the  matter  further. 

Mr.  Callaway:  Let  me  make  this  suggestion  at  this  time. 
Doctor  Bach  has  been  rapidly  answering  the  questions 
which  Mr.  Markel  is  asking.  Might  he  be  cautioned  to  wait 
to  see  if  I  have  an  objection  to  that  so  that  the  answer  will 
not  be  on  the  record  before  I  can  make  my  objection? 

Mr.  Markel :  I  will  so  direct  the  witness,  Mr.  Examiner. 

Will  you  observe  that? 

The  Witness :  I  apologize,  gentlemen. 

Trial  Examiner  Pack:  Very  well. 

Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Pack:  On  the  record. 

By  Mr.  Markel : 

Q.  The  formulation  of  calcium  succinate  and  acetvl- 
salicylic  acid,  which  you  are  now  using,  falls  in  the  same 
category? 

Mr.  Callaway:  Objection.  Leading  question. 

Trial  Examiner  Pack:  Over-ruled. 

2023  By  Mr.  Markel : 

Q.  That  is,  as  the  salicylates  generally?  A.  Yes. 

Q.  Doctor,  on  cross  examination  in  the  discussion  of  cer¬ 
tain  conditions,  you  made  the  statement  that  only  two  per 
cent  of  persons  suffering  from  this  condition  would  present 
themselves  for  medical  treatment.  Addressing  myself  to 
that,  have  you  ever  undertaken  to  make  a  determination, 
first,  of  the  frequency  of  occurrence  of  these  various  types 
of  rheumatic  conditions  that  we  have  discussed  here? 


677 


Mr.  Callaway :  That  is  certainly  not  redirect,  Your  Honor. 

Mr.  Markel:  I  submit  that  in  an  administrative  hearing 
of  this  character - 

Mr.  Callaway:  All  right.  You  are  just  opening  up  a  full 
field  of  where  you  will  be  kept  here  this  afternoon. 

Mr.  Markel:  This  should  open  nothing  further,  because 
it  has  been  discussed  before.  You  can  ask  him  again,  if 
you  wish,  how  he  arrived  at  that.  But  you  are  talking 
about  many  cases.  I  am  addressing  myself  to  all  these 
many  cases,  and  it  goes  definitely  to  that  point.  That  is 
what  I  am  talking  about. 

Trial  Examiner  Pack :  Off  the  record  a  moment. 

(Discussion  off  the  record.) 

Trial  Examiner  Pack :  Back  on  the  record. 

Mr.  Markel :  Mr.  Examiner,  in  view  of  the  fact  that 
2024  there  is  an  indication  that  this  may  serve  to  prolong 
unnecessarily  the  further  cross  examination,  I  with¬ 
draw  that  question. 

By  Mr.  Markel : 

Q.  Addressing  myself  still  to  that  discussion,  of  the  98 
per  cent,  when  patients  come  to  you,  do  they  explain  the 
symptoms  to  you  that  they  observe  themselves  ?  A.  Yes. 

Q.  Do  they  tell  you  what  kind  of  medication  they  have 
been  taking?  A.  Am  I  to  answer  these  questions,  or  have  I 
got  to  wait  for  our  friend  here? 

Q.  No.  You  answer  them  unless  Mr.  Callaway  indicates 
otherwise.  A.  I  see. 

Q.  Do  they  indicate  to  you  what  kind  of  medication  they 
have  been  taking?  A.  I  ask  them  that. 

Q.  You  ask  them  that.  And  on  the  basis  of  that  experi¬ 
ence,  have  you  an  opinion  as  to  what  medication  the  98  per 
cent  relies  upon  for  the  pallative  treatment  of  arthritis  and 
rheumatism?  A.  Yes. 

Mr.  Callaway :  I  rather  think  that  is - 


2025  By  Mr.  Markel: 

Q.  What  is  that  opinion? 

Mr.  Callaway:  I  rather  think  that  is  objectionable. 

Mr.  Markel :  I  certainly  do  not. 

Mr.  Callaway:  I  am  not  talking  about  the  folks  that  come 
to  him.  But  now  he  is  seeking  to  draw  from  this  doctor 
an  opinion  as  to  what  the  98  per  cent,  which  he  says  do  not 
go  to  any  doctor,  rely  upon. 

Mr.  Markel:  Mr.  Examiner,  I  carefully  used  the  word 
“opinion,”  because  I  think  that  is  all  I  am  entitled  to,  the 
Doctor’s  opinion,  but  I  am  clearly  entitled  to  have  his 
opinion  given,  in  view  of  his  qualifications. 

Mr.  Callaway:  Not  as  to  what  those  patients  are  using 
whom  he  has  never  seen  and  have  never  been  to  a  doctor. 

Mr.  Markel :  I  agree  that  he  is  not  entitled  to  state  that 
as  a  fact,  but  I  am  entitled  to  have  an  expression  of  opinion. 

Mr.  Callaway:  That  is  not  a  question  of  opinion.  That 
is  a  question  that  can  be  determined.  That  would  be  a 
question  of  fact,  and  not  of  opinion. 

Trial  Examiner  Pack :  Off  the  record,  Mr.  Reporter. 

(Discussion  off  the  record.) 

Trial  Examiner  Paqk:  Back  on  the  record. 

Go  ahead,  Mr.  Markel. 

2026  By  Mr.  Markel : 

Q.  Doctor,  you  are  mindful  of  the  off  the  record  discus¬ 
sion,  now.  And  addressing  myself  to  this  question  in  a 
more  restrictive  manner,  what  percentage  of  the  people  that 
come  to  you  for  the  first  time  suffering  from  these  condi¬ 
tions  have  vou  found  have  used  one  or  another  form  of 
salicylates  for  the  palliative  treatment  of  their  symptoms? 
A.  I  would  give  a  figure  of  99  per  cent. 

Q.  And  have  you  any  knowledge,  by  reason  of  your  pro¬ 
fessional  association,  which  would  suggest  that  that  was  not 
generally  true  of  the  98  per  cent?  A.  I  think  that  is  gen- 
erallv  true. 
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Mr.  Callaway:  Wait  a  minute.  Let  me  understand  the 
question.  What  98  per  cent? 

Mr.  Markel:  I  am  addressing  myself  to  that  line  of  ex¬ 
amination  which  you  had  quite  a  discussion  with  the  Doctor 
about,  other  therapies,  and  so  on,  and  the  Doctor  said,  “But 
you  must  remember  that  this  includes  only  about  2  per  cent 
of  the  patients  suffering  from  this  condition  that  come  to 
the  doctors  and  go  to  hospitals.”  And  I  am  addressing 
myself  to  that  answer  that  he  gave. 

Mr.  Callaway :  I  do  not  recall  his  saying  that. 

Mr.  Markel:  He  said  that  very  clearly.  I  have  a  very 
clear  recollection  because  I  made  a  note  of  it  at  the  time. 

2027  By  Mr.  Markel: 

Q.  Directing  myself  now  to  the  line  of  questioning  about 
controlled  scientific  experiments — you  had  better  listen,  Mr. 
Callaway,  because  I  do  not  want  to  misquote  the  record — 
there  have  been  witnesses  presented  at  this  hearing  who  ad¬ 
mittedly  have  never  administered  the  formulation  of  the 
combination  of  succinate  and  plain  aspirin,  and  they  have 
expressed  an  opinion  that  this  product  has  no  value  other 
than  its  aspirin  value. 

Bearing  in  mind  the  line  of  discussion  on  investigations, 
would  you,  as  a  medical  man,  be  prepared  to  accept  that 
opinion,  or  accept  them  as  being  qualified  to  express  such 
an  opinion,  without  having  used  the  drug?  A.  No. 

Mr.  Callaway:  Now,  wait  a  minute.  By  that,  is  he  pass¬ 
ing  on  the  qualifications  of  the  Commission’s  expert  wit¬ 
nesses  to  give  the  testimony  which  they  have  given?  Is 
that  what  he  is  doing? 

Mr.  Markel :  Now,  Mr.  Examiner,  it  is  a  very  plain  ques¬ 
tion  and  a  very  simple  answer,  and  I  would  rather  that  Mr. 
Callaway  not  bring  up  all  these  discussions. 

Mr.  Callaway:  You  would  rather  I  did  not  point  it  up, 
I  suspect. 

Mr.  Markel:  Because  that  remark  will  serve  only  one 
purpose,  to  intimidate  this  witness  from  answering 

2028  that  type  of  question  lest  he  offends  somebody. 
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Mr.  Callaway:  I  am  not  trying  to  intimidate  any¬ 
body. 

Mr.  Markel:  And  I  am  willing  to  take  the  full  responsi¬ 
bility  that  the  witness  will  not  say  anything  that  will  not 
square  100  per  cent  with  his  professional  integrity.  But 
I  do  not  see  where  there  is  a  speech  called  for  on  this  very 
simple  question  and  very  simple  answer. 

Mr.  Callaway:  I  did  not  see  why  there  was  yesterday 
afternoon,  either. 

Mr.  Markel:  This  is  directed  to  what  Mr.  Callaway 
brought  out  at  great  length.  This  is  highly  relevant  to 
that  print. 

Mr.  Callaway:  Now,  he  is  asking  the  Doctor  to  pass  upon 
the  qualifications  of  the  expert  witnesses  to  give  the  opin¬ 
ions  which  they  have  given  in  support  of  the  Commission’s 
complaint  without  his  knowing  the  qualifications  of  those 
doctors,  their  background  or  anything  else. 

Mr.  Markel :  Mr.  Examiner,  I  want  to  interrupt,  because 
this  sort  of  thing  must  stop.  It  is  not  the  fact.  If  Mr. 
Callaway  will  only  listen,  I  am  mindful  of  this  thing  and  I 
want  to  stay  out  of  it.  I  do  not  want  to  embarrass  the 
witness. 

The  question  was,  “Would  you  accept  the  opinion  of  a 
man  who  came  and  said  this,  telling  you  he  had  not 
2029  used  the  drug  at  any  time  or  administered  it.”  I 
restricted  it  accordingly.  And  there  is  a  record  basis 
for  the  question. 

That  is  all  I  have  said.  I  have  said  nothing  else. 

Mr.  Callaway:  Now,  perhaps  the  Doctor’s  acceptance  of 
the  opinion  might  be  based  on  something  else  than  using 
the  drug.  You  have  not  given  him  the  whole  picture. 

Trial  Examiner  Pack:  Off  the  record,  Mr.  Reporter. 

(Diswussion  off  the  record.) 

Trial  Examiner  Pack:  On  the  record. 

I  think,  gentlemen,  that  the  question  is  objectionable,  in 
that  it  calls  for  an  expression  by  Doctor  Bach  of  the  opinion 
on  the  qualifications  of  other  witnesses  who  have  testified 
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in  the  case.  While  it  may  not  do  this  directly,  I  think  that 
it  is  the  implication,  and  in  my  opinion,  the  question  is 
objectionable  for  that  reason. 

So  the  objection  to  the  question  will  be  sustained  and  the 
answer  will  be  excluded. 

Now,  Mr.  Markel,  you  had  another  question  you  were 
about  to  put. 

By  Mr.  Markel : 

Q.  Doctor  Bach - 

Trial  Examiner  Pack:  And  Mr.  Markel,  I  believe  you 
stated,  off  the  record,  that  you  wished  the  record  to  show 
an  exception  to  the  ruling  which  the  Examiner  has  just 
made. 

2030  Mr.  Markel:  Yes. 

Trial  Examiner  Pack:  The  record  may  show  the 
exception. 

By  Mr.  Markel : 

Q.  Doct(\r  Bach,  would  a  man  of  your  experience  in  this 
field,  having  used  salicylates  for  the  period  and  to  the  extent 
which  you  have  indicated,  look  at  a  formula  such  as  your 
calcium  succinate  and  acetylsalicvlic  acid,  and  from  that 
formula  give  a  sound  opinion  as  to  its  therapeutic  value  in 
the  palliative  treatment  of  arthritis  and  rheumatism,  look¬ 
ing  solely  at  that  formula?  A.  I  am  not  a  chemist.  But  I 
would  say  no,  definitely. 

Q.  There  has  been  some  reference  to  Cortisone.  You 
w’ere  interested  in  Cortisone.  To  what  extent  are  you  in¬ 
terested  in  the  investigation  of  the  effects  of  Cortisone, 
personally?  A.  I  am  very  interested.  I  am  one  of  the 
group  in  our  country  w’ho  has  been  given  by  our  Ministry 
a  certain  amount  of  Cortisone  for  investigation,  and  I  have 
a  number  of  patients  at  hospitals  under  treatment  at  the 
present  time. 

Q.  Is  considerable  investigation  going  on  in  England  at 
this  time,  on  the  subject  of  determining  the  relationship,  if 
any,  of  salicylates  to  Cortisone? 
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Mr.  Callaway :  Objection.  That  is  an  entirely  new  matter. 
It  was  not  touched  on  in  direct  examination  nor  was  it 
touched  on  in  cross  examination. 

2031  Mr.  Markel:  This  goes  to  the  value  of  salicylates 
in  the  palliative  treatment  of  this  condition. 

Mr.  Callaway :  That  is  not  redirect,  now.  If  he  wants  to 

get  Doctor  Bach  away  from  here - 

Mr.  Markel :  I  certainly  appreciate  that. 

Trial  Examiner  Pack :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Pack :  On  the  record,  Mr.  Reporter. 

Mr.  Markel,  I  understand  that  you  withdrew  the  last 
question;  is  that  correct? 

Mr.  Markel:  As  I  said  off  the  record,  I  am  not  going  to 
risk  having  the  doctor  miss  the  real  objective  of  his  trip, 
this  visit  this  afternoon.  I  withdraw  that  question.  I  will, 
however,  ask  the  Doctor  one  more  question,  which  will  be 
my  last  question,  sir. 

By  Mr.  Markel: 

Q.  Doctor,  do  salicylates  have  specific  actions  in  the  pal¬ 
liative  treatment  of  arthritis  and  rheumatism  as  distin¬ 
guished  from  other  analgesics?  A.  We - 

Mr.  Callaway:  Now,  wait  just  a  minute.  That  certainly 
is  not  redirect. 

Trial  Examiner  Pack :  Possibly  not  strictly  speaking,  Mr. 
Callaway.  But  I  think  we  should  not  be  too  strict  in  such 
matters. 

2032  The  objection  will  be  over-ruled  and  the  Doctor 
may  answer. 

The  Witness:  Will  you  ask  it  again? 

Mr.  Markel:  Will  you  read  the  question,  Mr.  Reporter? 
(The  reporter  read  the  question  as  follows:  “Question: 
Doctor,  do  salicylates  have  specific  actions  in  the  palliative 
treatment  of  arthritis  and  rheumatism  as  distinguished  from 
other  analgesics?”) 

The  Witness :  I  definitely  think  so. 
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2040  Dr.  L.  Maxwell  Lockie 

was  thereupon  called  as  a  witness  for  the  Commission  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Callaway: 

Q.  Dr.  Lockie,  where  do  you  live?  A.  40  North  Street, 
Buffalo,  New  York. 

Q.  Are  you  a  medical  doctor?  A.  Iam. 

2041  Q.  A  practicing  physician?  A.  Yes,  sir. 

Q.  Where  is  your  office?  A.  My  office  is  at  40 
North  Street;  my  residence  is  130  Morris  Avenue,  Buffalo, 
New  York. 

Q.  Now,  Doctor,  the  weight  given  the  opinions  of  an 
expert  are  determined,  at  least  to  some  degree,  by  his 
qualifications  as  an  expert.  With  that  in  mind,  I  wish  you 
would  tell  us  something  about  your  background,  starting 
off  with  your  education  and  experience  that  you  have  had? 
A.  1  graduated  from  the  School  of  Pharmacy,  University  of 
Buffalo,  in  1923,  with  the  degree  of  Ph.G.,  graduated  from 
the  College  of  Arts  and  Science  with  the  degree  of  B.S.,  in 
1925,  graduated  from  the  School  of  Medicine,  University  of 
Buffalo,  1929,  with  degree  of  M.D.  Subsequent  to  that  I 
spent  two  years  on  rotating  internship  at  the  Buffalo  Gen¬ 
eral  Hospital  and  as  resident  in  medicine.  The  following 
year  I  was  assistant  resident  in  medicine  at  Johns-Hopkins 
Hospital.  Following  four  months  I  spent  in  various  cities 
of  the  United  States  where  there  were  arthritis  clinics,  par¬ 
ticularly  in  New  York  City,  Boston  and  the  Mayo  Clinic. 
While  I  was  at  Johns-Hopkins  Hospital  I  established  the 
arthritis  clinic. 

Q.  What  is  your  present  position,  Doctor?  A.  I  am  pro¬ 
fessor  and  head  of  the  Department  of  Therapeutics  at  the 
School  of  Medicine,  the  University  of  Buffalo. 

Q.  WTiat  are  your  hospital  connections,  Doctor? 

2042  A.  I  am  on  the  staff  of  the  Buffalo  General  Hospital 
position  of  assistant  attending  physician.  I  am  the 
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head  of  the  arthritis  clinic  there.  I  occupy  a  similar  posi¬ 
tion  at  the  Children’s  Hospital  where  I  am  assistant  attend¬ 
ing  physician  and  head  of  the  Arthritis  Clinic.  I  am  con¬ 
sultant  in  arthritis  at  the  Meyer  Memorial  Hospital  where 
I  organized  the  consulting  and  research  clinic  in  arthritis 
which  now  has  been  turned  over  to  another  man  for  leader¬ 
ship. 

Q.  Doctor,  do  you  do  any  actual  teaching  in  the  medical 
schools  in  your  work  at  the  University?  A.  In  the  Univer¬ 
sity  I  have  a  department  in  which  there  are  12  to  14  doctors 
who  are  under  me  teaching  therapeutics.  As  far  as  arthri¬ 
tis  is  concerned,  I  have  one  man  who  sees — this  man  is  a 
senior  medical  student — who  sees  all  of  my  private  cases 
and  makes  rounds  with  me  daily  as  I  am  in  the  hospital. 
Each  week  I  have  from  two  to  five  medical  students  who 
spend  two  to  three  hours  in  the  arthritis  clinic. 

Q.  Doctor,  you  were  talking  off  the  record  a  minute  ago 
about  some  monthly  symposium  you  have  there  in  regard 
to  arthritis  at  the  Buffalo  General  Hospital,  the  monthly 
meeting  you  were  talking  about?  A.  I  can  take  that  up 
later  if  vou  wish. 

Q.  Are  you  a  member  of  any  scientific  societies,  Doctor? 
A.  I  belong  to  the  Buffalo  Academy  of  Medicine,  I  belong 
to  the  Erie  County  Medical  Society  in  which  I  am 
2043  chairman  of  the  Joint  Committee  of  Physicians  and 
Pharmacists.  I  belong  to  the  New  York  State  Medi¬ 
cal  Society  in  which  I  am  one  of  three  members  to  cooperate 
with  a  group  of  three  from  the  New  York  Pharmaceutical 
Association.  I  am  a  member  of  the  American  Medical 
Association.  I  am  a  fellow  in  the  American  College  of 
Physicians.  I  belong  to  the  Buffalo  Arthritis  Society  of 
which  I  am  president.  Each  month  we  have  a  meeting 
where  all  physicians  in  Buffalo  who  are  interested  in  the 
practice  of  arthritis  and  similar  diseases.  We  have  a 
monthly  meeting,  one  of  which  was  held  at  noon  today,  in 
which  problems  of  research  are  discussed.  I  belong  to  the 
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American  Rheumatism  Association  in  which  I  am  on  three 
committees.  First,  I  am  chairman  of  a  Committee  for  the 
Evaluation  of  Drugs  and  other  Methods  of  Therapy  in  the 
Treatment  of  Arthritis  and  Rheumatic  diseases.  I  am  on 
the  editorial  committee  which  used  to  edit  annually  and  now 
less  often,  abstracts  on  medical  articles  dealing  with  the 
field  of  arthritis.  This  is  published  in  the  annals  of  Internal 
Medicine. 

I  am  also  on  the  Committee  for  Public  and  Press  Rela¬ 
tions.  I  am  a  member  of  the  Erie  County  Pharmaceutical 
Association,  and  I  am  a  member  of  the  American  Pharma¬ 
ceutical  Association.  I  am  a  member  of  one  of  the  Federa¬ 
tions  for  Clinical  Research. 

2044  Q.  What  is  the  name  of  that?  A.  I  am  one  of  the 
Executive  Committee  on  the  Ligue  Internationale 
Contre  le  Rhumatisme.  I  am  a  member  of  the  Revision 
Committee  of  the  United  States  Pharmacoepia  for  the  12th, 
13th  and  14th  Revisions.  I  am  a  member  of  the  American 
Federation  for  Clinical  Research,  National  Rehabilitation 
Association,  and  of  the  honorary  society  Alpha  Omega 
Alpha. 

Q.  Now,  has  any  of  your  research  resulted  in  publication 
in  scientific  magazines?  A.  It  has. 

Q.  Do  you  have  with  you  a  list  of  your  publications? 
A.  Here  is  a  list  containing  26  publications,  the  first  three 
of  which  do  not  apply  to  arthritis  or  rheumatic  diseases. 
The  rest  of  them  do. 

Q.  Now,  Doctor,  this  list  as  I  understand  it  gives  the 
title  of  the  particular  article,  the  names  of  the  authors,  the 
journal  in  which  published  and  the  date?  A.  Yes,  sir. 

Mr.  Callaway:  I  want  to  ask  at  this  time  this  list  of  26 
publications  by  Dr.  Lockie  be  copied  into  the  record  by  the 
stenographer  the  same  as  if  Dr.  Lockie  had  read  them  from 
the  witness  stand. 

Mr.  Markel :  Mr.  Examiner,  may  I  ask  Mr.  Callaway  what 
specific  object  there  is  in  including  these  that  have  nothing 
to  do  with  arthritis? 
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2045  Mr.  Callaway:  It  is  only  three.  It  is  just  the 
rounding  out  of  a  career  of  the  medical  man,  that 

is  all. 

Mr.  Markel :  I  have  no  objection  to  this. 

2049  By  Mr.  Callaway : 

Q.  Doctor,  you  had  occasion  in  your  work  at  the  hospital 
with  which  vou  are  affiliated  to  observe  the  course  of  various 
cases  of  arthritis  and  rheumatism  in  various  forms  thereof? 
A.  I  have. 

Q.  Have  you  conducted  research,  that  is,  clinically  with 
patients  in  the  field  of  rheumatic  diseases?  A.  Yes,  sir. 

Q.  Have  you  followed  the  course  of  these  different 
2051  diseases,  both  in  the  hospitals  and  in  your  private 
practice?  A.  I  have. 

Q.  Doctor,  can  you  tell  us  something  of  the  number  of 
patients  with  arthritis  in  various  form  that  have  been 
observed  and  treated  by  you?  A.  May  I  refer  to  my 
records? 

Q.  I  think  so.  A.  Anticipating  that  this  request  might  be 
made,  the  following  patients  have  been  seen  by  me  since  I 
started  in  practice  October  1,  1932.  I  have  8,136  office  rec¬ 
ords  which  consist  of  a  complete  history,  physical  examina¬ 
tion,  laboratory  studies  and  x-rays,  if  necessary.  Almost 
all  of  this  group,  with  the  exception  of  a  few  personal 
friends  who  asked  to  have  examinations  made  anyway, 
were  patients  who  came  to  me  with  the  complaint  of  pains 
in  their  joints  or  arthritis.  In  addition,  I  saw  about  300  at 
Johns-Hopkins  Hospital.  I  have  seen  1100  in  the  out-patient 
department  of  Buffalo  General  Hospital.  I  have  seen  ap¬ 
proximately  2500  in  consultation,  around  125  in  Children’s 
Hospital  and  in  Meyer  Memorial  Hospital  I  saw  about  300. 
That  totals  up  to  12,450.  In  my  office  records  I  have  kept 
close  track  of  the  last  1600  patients  who  had  rheumatoid 
arthritis  to  determine  how  many  other  types  might  occur, 
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and  the  figures  are  these :  Rheumatoid  Arthritis  1644, 

2051  rheumatoid  spondylitis  224  and  gouty  arthritis  103. 

Q.  Now,  Doctor,  have  you  read  the  testimony  of 
Dr.  Abraham  S.  Gordan  appearing  in  this  case  on  Pages 
626  to  713  of  the  record?  A.  I  have. 

Q.  Have  you  also  read  the  testimony  of  Dr.  Jack  Sigmond 
York  appearing  on  523  to  591  in  the  record,  have  you  read 
that?  A.  Yes,  sir. 

Q.  Have  you  also  read  the  testimony  of  Dr.  Francis  Bach 
appearing  on  pages  1452  to  1684  in  the  record  in  this  case? 
A.  I  have. 

Q.  Doctor,  I  call  your  particular  attention  to  the  portion 
of  their  testimony  in  which  they  claim  that  salicylates  are 
affecting  stiffness  and  swelling  in  arthritic  conditions.  I 
would  like  to  have  your  views  on  this  question,  and  as  a 
prelude  to  your  answer,  will  you  tell  us  first  of  stiffness 
in  rheumatoid  arthritis  ?  May  ankylosis  be  a  cause  of  stiff¬ 
ness  in  rheumatoid  arthritis?  A.  Yes,  sir. 

Q.  Do  salicylates  affect  the  stiffness  due  to  ankylosis  in 
rheumatoid  arthritis?  A.  No,  sir. 

Q.  May  muscle  atrophy  be  a  cause  of  stiffness  in 

2052  rheumatoid  arthritis?  A.  Yes,  sir. 

Q.  Do  salicylates  affect  the  stiffness  due  to  muscle 
atrophy  in  rheumatoid  arthritis?  A.  No,  sir. 

Q.  May  swelling  be  a  cause  of  stiffness  in  rheumatoid 
arthritis?  A.  It  can  be. 

Q.  Do  salicylates  affect  the  stiffness  due  to  swelling  in 
rheumatoid  arthritis?  A.  No,  sir. 

Q.  May  inflammation  be  a  cause  of  stiffness  in  rheuma¬ 
toid  arthritis?  A.  Yes,  sir. 

Q.  Do  salicylates  affect  stiffness  due  to  inflamation  in 
rheumatoid  arthritis?  A.  No,  sir. 

Q.  Now,  Doctor,  is  stiffness  present  or  may  stiffness  be 
present  in  osteoarthritis?  A.  Yes,  sir. 

Q.  In  your  opinion  if  stiffness  is  present  in  osteoarthritis 
to  what  is  it  due?  A.  In  thinking  over  a  question  of  that 
nature  there  are  three  or  four  different  interpretations  of 
the  word  “  stiffness  ’  \  For  instance,  when  a  patient  says 
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that  she  has  stiffness  of  the  neck  usually  that  means 

2053  the  person  has  arthritis  to  such  a  degree  that  the 
neck  cannot  be  turned  in  a  normal  full  range  of 

motion.  If  the  stiffness  in  an  individual,  and  more  often  in 
men,  is  complained  of  in  the  lower  part  of  the  spine,  in  the 
lumbar  area,  usually  that  stiffness  is  a  manifestation  of  an 
attempt  of  splinting  of  muscles  to  prevent  free  motion  of 
the  back  due  fundamentally  to  change  in  the  joints  in  the 
back.  If  the  stiffness  occurs  when  knees  are  discussed,  it 
is  my  feeling  that  it  is  a  combination  of  factors.  First  of  all 
osteoarthritis  is  characterized  by  a  change  in  the  cartilage 
and  lining  of  the  joint.  There  is  wearing  away  or  a  degen¬ 
eration  of  the  cartilage.  There  is  often  additional  bone 
formation  on  the  edges  of  the  bones  which  are  involved,  and 
I  also  feel  that  stiffness  in  patients  like  that  also  have  a 
degenerative  change  going  on  in  the  ligaments  and  tendons 
around  the  knee  joint. 

Q.  Now,  Doctor,  do  salicylates  have  any  effect  on  factors 
which  you  have  named  as  causing  stiffness  in  osteoarthritis? 
A.  The  only  way  that — I  say  no  to  that.  There  are  certain 
exceptions,  I  suppose.  If  a  person  has  a  mild  form  of 
osteoarthritis  in  which  changes  are  mild  or  minimal,  I  feel 
that  salicylates,  through  its  central  action,  makes  a  person 
less  conscious  of  the  pain  and  discomfort  which  goes  about 
in  motion  of  these  joints,  and  it  will  enable  them  to  move 
them  perhaps  easier  and  to  do  it  without  pain  and  discom¬ 
fort.  I  don’t  believe  that  you  can  add  to  a  range  of 

2054  motion  of  a  joint  by  giving  salicylates  but  I  think 
that  you  can  make  that  an  easier  problem  in  some  of 

the  mild  cases. 

Q.  Now,  Doctor,  next  I  would  like  for  you  to  discuss 
stiffness  due  to  bursitis.  May  deposits  of  calcium  in  the 
bursa  be  a  cause  of  stiffness  in  bursitis?  A.  Yes,  sir. 

Q.  Would  salicylates  affect  stiffness  due  to  that  cause 
in  bursitis?  A.  No,  sir. 

Q.  Next,  I  wish  you  would  discuss  stiffness  in  neuritis, 
what  some  o  f  the  causes  of  stiffness  in  neuritis  are? 
A.  Well,  neuritis  is  a  term,  the  same  as  arthritis  is  a  term. 
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It  means  a  symptom.  Neuritis  means  there  is  an  inflam¬ 
mation  or  irritation  of  a  nerve.  That  can  be  produced  by 
mechanical  changes  around  joints  through  which  nerves 
pass,  such  as  in  the  spine,  or  it  can  be  produced  by  inflam¬ 
mation  surrounding  a  nerve,  or  it  can  be  produced  by  certain 
metals  which  have  affirmatives  for  nerves  and  produce  a 
toxic  neuritis. 

Q.  Now,  do  salicylates  affect  the  cause  of  stiffness  in 
neuritis  due  to  these  various  reasons  which  you  have  men¬ 
tioned?  A.  Ordinarily  stiffness  is  not  part  of  neuritis,  as 
far  as  I  understand  your  question.  A  person  who  stretches 
one  of  these  nerves  will  have  pain  but  that  is  not  stiffness. 

Q.  Now,  what  you  have  said  in  regard  to  neuritis 

2055  applies  also  to  sciatica?  A.  It  would.  Sciatica  is 
a  special  form  of  neuritis. 

Q.  Now,  next  Doctor,  I  wish  you  would  discuss  stiffness 
in  gout.  May  gout  be  accompanied  by  stiffness?  A.  A  per¬ 
son  who  has  gout  has  an  inherited  disease,  I  feel,  which 
may  or  may  not  have  symptoms.  If  a  person  has  gouty 
arthritis  of  an  acute  variety  that  person  will  have  stiffness. 

Q.  Now,  could  that  be  due  to  deposits  of  urate  in  the 
joints.  A.  Yes. 

Q.  Do  salicylates  affect  stiffness  due  to  deposits  of 
urate  in  the  joints  in  gout?  A.  No,  sir. 

Q.  Now,  any  other  causes  of  stiffness  in  gout?  A.  Yes. 
I  think  in  gouty  arthritis,  if  a  person  has  an  acute  swollen 
tender  joint,  whether  it  be  the  big  toe  joint  or  the  knee  or 
the  ankle,  it  will  be  so  painful  there  will  be  stiffness  and 
limitation  of  range  of  motion. 

Q.  Do  salicylates  affect  stiffness  cause  by  inflammation 
in  gout?  A.  Salicylates  will  benefit  some  of  those  patients 
who  have  mild  attacks.  It  is  of  a  transient  nature. 

Q.  Are  you  talking  about — you  might  call  it  a  hard  attack 
of  gout — or  are  you  talking  about  over  the  long 

2056  period?  A.  I  am  talking  about  the  acute  attack  of 
gouty  arthritis.  Almost  all  patients  have  tried  sal¬ 
icylates  of  some  type  and  they  will  get  perhaps  a  mild  bene¬ 
fit,  but  it  is  nothing  comparable  to  the  spectacular  benefit 
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which  gouty  arthritis  patients  have  as  a  result  of  taking 
colchicine,  which  is  specific  for  gout. 

Q.  Doctor,  is  swelling  usually  present  in  osteoarthritis? 
A.  It  is  not. 

Q.  May  it  be  present?  A.  It  is  under  two  circumstances 
which  come  to  my  mind  now.  If  there  is  an  injury  to  a 
joint — to  any  joint  where  there  is  blood  free  in  the 
joint,  you  will  have  swelling  from  the  accumulation  of  the 
blood,  and  there  are  some  rare  instances  where  a  person, 
through  considerable  use  of  a  certain  joint  may  have  fluid 
inside  to  cause  swelling.  There  is  no  involvement  of  the 
surrounding  tissues  as  we  have  in  rheumatoid  arthritis  to 
form  the  swelling. 

Q.  Doctor,  when  swelling  is  present  in  osteoarthritis  due 
to  these  causes  which  you  have  mentioned,  do  salicylates 
affect  the  swelling  due  to  these  causes?  A.  No,  sir. 

Q.  Doctor,  is  swelling  usually  present  in  rheumatoid 
arthritis?  A.  It  is. 

Q.  When  present,  to  what  is  it  due?  A.  It  is  due 
2057  to  two  factors.  First  of  all,  a  person  with  rheuma¬ 
toid  arthritis  has  what  looks  like  an  inflammatory 
reaction  going  in  and  around  the  joint.  Inside  the  joint 
there  is  a  pannus  formation  which  looks  like  an  inflam¬ 
matory  tissue  and  we  know  that  tissue  and  the  lining  of 
the  joint  may  form  fluid  to  distend  the  joint.  That  will 
cause  swelling.  And  then  in  other  phases  of  arthritis 
there  will  be  a  swelling  of  the  capsule  and  the  ligaments  and 
other  structures  around  two  joints  to  have  the  appearance 
of  swelling. 

Doctor,  will  salicylates  affect  swelling  in  rheumatoid 
arthritis  due  to  these  causes  which  you  have  just  mentioned? 
A.  No,  sir. 

Q.  Doctor,  is  swelling  usually  present  in  bursitis?  A.  It 
is  not  present  if  you  think  of  bursitis  of  the  shoulder.  It 
is  not  present  to  a  noticeable  degree  except  in  rare  instances. 
The  bursa  is  a  little  sac  usually  filled  with  fluid,  may  or 
may  not  have  calcium  deposits  on  its  roof.  That  sac,  when 
it  becomes  inflamed  or  irritated  is  extremely  painful. 
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Q.  Now,  when  swelling  is  present  in  neuritis  do  I  under¬ 
stand  it  is  due  to  inflammation -  A.  Did  you  mis - 

Q.  I  mean  bursitis,  is  it  due  to  inflammation  of  the  bursa, 
is  that  what  you  are  saying?  A.  Will  you  say  your  ques¬ 
tion  again,  please  ? 

2058  In  those  instances  in  which  swelling  is  present  in 
bursitis  is  it  due  to  inflammation  of  the  bursa?  A.  It 

may  be. 

Q.  It  may  be.  Do  salicylates  have  any  effect  in  bursitis 
due  to  inflammation  of  the  bursa?  A.  No,  sir. 

Q.  Now,  I  will  ask  you  about - we  are  talking  about 

bursitis,  although  I  have  transposed  the  words  unintention¬ 
ally.  I  want  to  ask  you  about  neuritis.  Is  swelling  usually 
present  in  neuritis,  Doctor?  A.  It  is  not  except  in  those 
cases  where  there  is  gross  inflammation  around  the  nerve. 

Q.  In  those  instances  in  which  swelling  is  present  in 
neuritis,  do  salicylates  affect  swelling?  A.  Yes. 

Q.  Now,  what  you  have  said  about  neuritis,  does  it  apply 
also  to  sciatica?  A.  Yes,  sir. 

Q.  Doctor,  I  call  your  particular  attention  to  statements 
of  Dr.  Gordan  as  to  the  method  by  which  he  claims  salicyl¬ 
ates  relieve  pain,  swelling  and  stiffness  in  arthritic  condi¬ 
tions.  I  believe  Dr.  Gordan  said  on  Page  645 - 

Mr.  Markel:  Mr.  Examiner,  I  wonder  if  we  can  be  fair 
as  well  as  more  expeditious,  if  we  just  restrict  ourselves  to 
Dr.  Gordan ’s  testimony  without  picking  out  a  sen- 

2059  tence  here  and  there.  If  the  Doctor  says  he  has 
read  it  and  is  familiar  with  the  overall  testimony 

it  may  well  be,  depending  on  the  questions,  that  that  will 
suffice.  I  am  wondering  if  we  are  not  going  to  be  getting 
an  inaccurate  opinion  by  picking  out  a  sentence  here  and 
there. 

Mr.  Callaway:  The  man  has  read  Dr.  Gordan ’s  testimony 
as  a  wThole.  I  want  to  call  his  particular  attention  to 
certain  portions  of  Dr.  Gordan ’s  testimony.  I  don’t  see 
how  he  could  get  it  out  perspectively,  having  read  the 
testimony  as  a  w’hole. 
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Mr.  Markel:  If  the  Doctor  has  read  it  to  a  point  where 
he  is  familiar  with  it,  I  suggest  that  perhaps  they  could 
address  themselves  to  Dr.  Gordan’s  testimony  and  point 
out  in  what  respects  he  disagrees. 

Mr.  Callaway:  It  is  some  200  pages.  A  man  can’t  be 
expected  to  recall  details.  I  want  to  point  out  some  of 
the  particular  details  of  Dr.  Gordan’s  testimony. 

Mr.  Markel :  I  will  not  object  until  we  see  how  it  develops. 

By  Mr.  Callaway : 

Q.  On  Page  640,  beginning  on  line  5 — beginning  on  Page 
641,  line  7,  I  call  your  attention  to  it,  or  you  might  get  the 
connection  by  starting  with  his  answer  on  page  640,  begin¬ 
ning  on  line  19.  I  want  to  ask  you  a  qeustion  about  it. 

Mr.  Markel :  Now,  for  my  own  benefit  should  I  look 

2060  over  the  Doctor’s  shoulder? 

Mr.  Callaway:  Definitely.  We  don’t  have  hut  one 
copy  with  us. 

Mr.  Markel :  Or  else  we  can  go  off  the  record  and  he  can 
read  it  out  loud. 

Trial  Examiner  Lipscomb :  All  right.  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

By  Mr.  Callaway : 

Q.  Doctor,  that  statement  of  Dr.  Gordan’s  which  you 
have  just  read  in  regard  to  the  pharmacological 
action  directly  on  the  tissue  swelling  with  elimination  of 
chloride — elimination  of  swelling  is  caused  by  the  elimina¬ 
tion  of  chloride — do  you  agree  with  that  statement?  A.  I 
do  not. 

Q.  Now,  next  I  call  your  attention  to  the  statement  of 
Dr.  Gordan  beginning  at  line  20  on  Page  642,  and  running 
through  line  22  on  Page  643. 

•  •••••••*• 

Q.  Now,  Doctor,  in  your  opinion  are  all  symptoms 

2061  of  pain  in  arthritic  conditions  caused  by  swelling? 

A.  No. 
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Q.  I  believe  you  have  previously  stated  that  there  is  very 
little  swelling  in  osteoarthritis,  have  you  not?  A.  That  is 
correct. 

Q.  So  that  the  symptoms  of  pain  in  osteoarthritis  could 
not  be  caused  by  swelling?  A.  That  is  right. 

Q.  Now,  Doctor,  Dr.  Gordan  also  talks  on  Pages  644  and 
645,  and  also  on  Page  706  about  the  administration  of 
salicylates  in  arthritic  conditions,  breaking  up  of  a  vicious 
cycle  and  restoring  balance  in  the  body,  and  in  the  same 
discussion  he  also  talks  about  disturbed  tissue  metabolism 
in  arthritis  conditions.  Now,  will  you  give  us  your  opinion 
first  as  to  the  vicious  cycle  period  which  Dr.  Gordan 
presents  there?  A.  I  am  not  familiar  with  that  theory. 

Q.  Now,  Doctor,  will  salicylates  correct  and  restore  to 
normal  such  disturbance  in  tissue  metabolism  as  may  be 
present  in  arthritic  conditions,  in  your  opinion?  A.  No, 
sir. 

Q.  Now,  Doctor,  on  Page  706  Dr.  Gordan  lists  vitamin 
metabolism  as  a  part  of  the  vicious  cycle  theory  in  neuritis 
and  arthritis.  On  Page  709,  in  the  continuation  of  the  same 
discussion  he  states  that  Vitamin  C  is  made  in  the 
2062  body  and  Vitamin  B-l  is  also  made  in  the  body. 

Mr.  Markel :  May  I  look  at  that  particular  portion 
of  the  record  because  that  I  don’t  recall. 

Mr.  Callaway :  Page  709. 

By  Mr.  Callaway: 

Q.  Doctor,  is  it  not  true  that  Vitamin  C  and  Vitamin  B-l 
are  not  made  in  the  human  body?  A.  To  my  knowledge  they 
are  not  made  in  the  human  body. 

Q.  Unless  the  human  body  obtains  these  vitamins  in 
outside  sources?  A.  Yes,  sir. 

Cross  Examination 
By  Mr.  Markel: 

Q.  Doctor,  is  there  a  condition  in  connection  with  arthri¬ 
tis  or  arthritic  conditions  which  may  be  described  as  muscle 
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spasm?  A.  Muscle  spasm  to  me  is  something  which  is 
hard  of  definition.  There  are  some  physicians  who  use  it 
freely.  It  is  not  part  of  my  medical  vocabulary. 

Q.  Have  you  used  it  personally  in  describing 

2063  arthritic  symptoms?  A.  The  only  instance  where  I 
have  used  it  is  in  an  acute  lumbago  where  there  is 

a  mechanical  tearing  of  muscle  fiber,  and  they  go  into 
spasms.  That  is  the  only  place  I  have  used  the  term  muscle 
spasm. 

Q.  But  it  is  sometimes  used  in  describing  conditions  of 
stiffness  and  swelling  both?  A.  Yes,  that  is  correct,  I  am 
familiar  with  that. 

Q.  And  is  that  condition  sometimes  relieved  by  exercise 
or  massage?  A.  I  am  of  the  school  who  feel  it  isn’t. 

Q.  There  are  some  wdio  feel  it  is?  A.  That  is  correct. 

Q.  Well,  is  exercise  frequently  recommended  as  a  therapy 
in  the  treatment  of  arthritic  conditions?  A.  I  feel  that  it  is 
recommended  far  more  often  than  it  should  be.  I  feel  that 
we  must  look  at  the  fundamental  underlying  process.  If 
we  have  a  wear  and  tear  on  the  joint  or  inflammation  to 
exercise  that  would  be  detrimental  instead  of  beneficial. 
However,  if  an  acute  case  of  an  inflammation  type  of  arth¬ 
ritis  has  subsided,  the  disease  has  quieted  down,  then  exer¬ 
cise  and  massage  should  be  used. 

Q.  In  answer  to  my  question  then  the  answer  is  yes.  My 
question  is  is  it  frequently  prescribed  as  a  form  of 

2064  therapy  treatment?  A.  I  do  not  prescribe  it  fre¬ 
quently. 

Q.  Are  there  some  who  recommend  exercise?  A.  There 
are. 

Q.  And  you  disagree  with  them?  A.  I  disagree. 

Q.  Is  that  an  opinion  wdiich  you  formed  recently?  A.  No, 
sir. 

Q.  You  have  always  held  that  view?  A.  I  suppose  for 
15  years  I  have  been  rather  firmly  convinced  of  that  view¬ 
point. 

Q.  Well  now,  swelling  will  in  a  good  many  cases,  if  not 
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in  most  cases,  be  the  cause  or  effect  of  pain,  will  it  not? 
A.  Yes,  it  can  be. 

Q.  And  pain,  as  you  have  said,  I  think,  yourself  here, 
has  a  bearing  on  stiffness?  A.  Yes,  sir. 

Q.  In  that  it  has  an  effect  on  the  mobility -  A.  If  a 

joint. 

Q.  Or  affected  organ?  A.  If  a  joint  is  moved  and  it  is 
painful,  it  will  have  that  effect. 

Q.  Going  to  your  biography,  in  glancing  down  the  line 
here  I  note,  for  example,  that  you  yourself  and  Dr.  Roger 
Hubbard  back  in  1936  wrote  a  paper  that  dealt  with 

2065  high  fat  diets  ?  A.  Yes,  sir. 

Q.  That  didn’t  have  any  direct  bearing  then  on 
what  you  have  said  here  today?  A.  Yes,  sir,  a  great  deal. 

Q.  It  did?  A.  That  is  the  basis  for  the  universal  diet 
now  in  gout. 

Q.  Well,  when  I  said  what  you  said  here,  I  meant  as  to 
whether  it  has  any  direct  effect  on  the  alleviation  of  stiff¬ 
ness  or  swelling  or  not?  A.  We  produced  swelling  and 
stiffness  by  that  diet. 

Q.  I  notice  you  also  studied  the  effects  of  insulin  on 
respiratory  metabolism.  A.  And  included  in  that  paper  are 
some  remarks  on  stiffness  and  benefit  or  not.  It  is  a  nega¬ 
tive  paper. 

Q.  To  what  extent  did  you  yourself  participate  in  the 
preparation  of  some  of  these  papers?  A.  Some  of  those 
practically  every  bit  of  work  done — I  mean  in  some  of  those 
— the  amount  of  work,  maybe  25  per  cent,  with  supervisory 
capacity. 

Q.  And,  have  you  had  occasion  to  change  your  views 
with  respect  to  any  of  the  important  conclusions  expressed 
in  some  of  these  articles  to  the  best  of  your  present  recol¬ 
lection.  A.  I’d  say  no. 

Q.  I  notice  in  1935  you  were  the  sole  author  of  an 

2066  article  entitled,  “A  Resume  of  Some  of  the  Current 
Concepts  in  Arthritis”,  the  Physiotherapy  Review, 

Volume  15  that  is  in.  Did  you  there  discuss  the  therapy  of 
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symptoms  of  arthritis  and  rheumatism  in  that  article?  A.  I 
probably  did.  I  must  refresh  my  memory  by  looking  to 
see  with  what  it  deals. 

Q.  Do  you  recall  whether  you  discussed  salicylates  in 
such  theory?  A.  I  probably  did. 

Q.  There  is  another  one  I  am  interested  in,  this  article 
prepared  by  a  committee  of  which  you  were  a  member  on 
August  1,  1942  entitled  “Primer  on  Arthritis”.  A.  Yes, 
sir. 

Q.  I  don’t  know  where  it  is  published.  A.  That  is  pub¬ 
lished  by  the  American  Medical  Association. 

Q.  To  what  extent  did  you  yourself  participate  in  that? 
A.  The  chapter  or  part  of  that  Primer  dealing  with  gout 
is  my  work. 

Q.  Did  you  have  any  part  in  the  remainder?  A.  I  read 
the  remainder  before  it  was  published. 

Q.  Including  the  discussion  of  drug  therapy?  A.  I  read 
the  whole  thing. 

Q.  And,  to  the  best  of  your  recollection  you  agreed  with 
the  conclusions  there  expressed?  A.  I  made  certain 
2067  suggestions  along  the  line.  "Whether  they  were  car¬ 
ried  out  or  not,  I  don’t  know  and  I  can’t  answer  your 
question.  If  I  were  to  answer  it  I  would  say  in  general  I 
would  agree. 

Q.  Well  then,  also  another  one  here  quite  recently  “Help 
for  the  Arthritic”.  Were  you  the  principal  author  of  that 
article  too?  A.  Where  was  that  published? 

Q.  That  is  “Public  Health  Nursing”,  I  notice  here? 
A.  That  is  about  a  50-50  job.  No,  that  is  more  mine  than 
the  others.  Those  are  my  ideas  in  there. 

Q.  And  does  that  deal  with  the  treatment  of  symptoms? 
A.  Yes,  sir. 

Q.  Including  drug  therapy?  A.  I  believe  that  is  in  there. 
I  am  pretty  sure  it  is. 

Q.  Well,  let’s  see.  I  am  interested  in  those  three  articles 
particularly,  so  I  have  brought  the  books. 

Mr.  Markel:  Mr.  Examiner,  I  will  describe  the  articles 
in  more  detail.  I  feel  that  they  have  a  direct  bearing  on 
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the  proper  construction  and  understanding  of  this  doctor’s 
testimony.  I  have  here  the  original  articles  in  the  books. 
I  would  like  to  have  them  marked  for  identification  at  this 
time  for  the  time  being  until  we  see  where  wre  are. 

By  Mr.  Markel: 

Q.  I  have  here  a  volume  entitled  “Physiotherapy 

2068  Review,  Volume  15,  1935”,  and  Doctor,  I  call  your 
attention  to  the  heading  on  Page  96  entitled  “  A 

Resume  of  Some  of  the  Current  Concepts  in  Arthritis”, 
and  you  appear  there  as  the  sole  author.  That  is  the  one 
article  you  refer  to.  Is  that  your  article  that  we  discussed? 
A.  That  is  mine. 

Q.  That  dealt  with  therapy  of  the  symptoms?  A.  I 
believe  it  does. 

Mr.  Markel:  I’d  like  to  have  it  marked. 

Trial  Examiner  Lipscomb:  It  will  be  marked  for  identi¬ 
fication. 

(The  volume  referred  to  was  marked  Respondent’s  Ex¬ 
hibit  No.  22  for  identification.) 

By  Mr.  Markel: 

Q.  The  committee’s  work  that  you  refer  to,  that  was 
published  in  the  Journal  of  the  American  Medical  Associa¬ 
tion  A.  Yes,  sir. 

Q.  I  have  here  the  volume  of  the  American  Medical  Asso¬ 
ciation,  August  1,  1942,  commencing  at  Page  1089,  I  direct 
your  attention  to  the  heading,  “Special  Article,  Primer 
on  Arthritis”,  with  the  authors  given,  does  that  coincide 
with  w’hat  you  have  on  your  list,  is  that  the  article  that 
you  refer  to?  A.  It  is. 

Q.  You  have  already  mentioned  what  it  deals  with. 

2069  Mr.  Markel:  Mr.  Examiner,  I’d  like  to  have  this 
marked  for  identification. 

Trial  Examiner  Lipscomb:  That  article  will  be  marked 
Respondents’  Exhibit  23  for  identification. 

(The  article  referred  to  was  marked  Respondents’  Ex¬ 
hibit  No.  23  for  identification.) 
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By  Mr.  Markel: 

Q.  Doctor,  I  have  here  the  book  entitled  “Public  Health 
Nursing,  Volume  40,  1948.  I  show  you  on  Page  90  here  the 
article  entitled  “Help  for  the  Arthritic”  by  Bernard  M. 
Norcross  and  L.  Maxwell  Lockie”.  Is  that  the  article  that 
you  have  on  your  list  that  we  discussed  a  minute  ago? 
A.  Yes,  sir. 

Mr.  Markel:  May  I  have  that  marked  for  identification? 

Trial  Examiner  Lipscomb:  It  will  be  marked  for  identi¬ 
fication  as  requested. 

(The  volume  referred  to  was  marked  Respondents’  Ex¬ 
hibit  No.  24  for  identification.) 

Mr.  Markel:  Mr.  Examiner,  I  offer  these  articles  in  evi¬ 
dence  at  this  time  since  they  deal  with  various  phases  of 
therapy  that  has  a  direct  bearing  on  the  testimony  given 
by  this  witness. 

Mr.  Callaway:  Now,  if  Your  Honor  please,  I  think  he 
should  point  out  to  the  Trial  Examiner  what  portions 
2070  of  these  articles.  The  only  purpose  could  be  con¬ 
tention  on  his  part  that  what  is  said  in  these  articles 
in  some  ways  refutes  what  the  Doctor  said  here  today.  If 
they  don’t  there  is  no  point  in  him  offering  them  in  evidence. 
Now,  I  think  in  all  fairness,  if  he  thinks  there  are  portions 
of  them  which  refute  what  the  Doctor  said  here,  those  por¬ 
tions  should  be  pointed  out  and  shown  to  the  Doctor  and 
him  asked  about  it.  I  see  no  need  for  the  whole  article 
going  in. 

Mr.  Markel:  That  would  be  a  matter,  Mr.  Examiner, 
of  argument  in  the  brief  I  should  think.  I  don’t  want  to 
take  up  time  now. 

Mr.  Callaway:  Further  than  that,  as  far  as  the  Primer 
on  Arthritis,  he  didn’t  write  anything  in  that  except  about 
gout.  All  the  rest  of  it  is  the  work  of  other  doctors.  He 
was  one  of  many  of  the  members  of  the  committee. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  feels  it 
is  only  fair  to  point  out  the  particular  parts  of  the  articles 
that  it  is  deemed  to  refute  the  testimony  of  the  witness,  not 
to  receive  the  entire  article  in  evidence. 
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Mr.  Markel:  Well  now,  I  had  avoided  the  word  “refute”, 
Mr.  Examiner,  because  I  said  for  correct  evaluation  and 
understanding  because  I  am  not  prepared  to  pick  out  a 
sentence  here  and  there  that  is  inconsistent  with  what  he 
has  said. 

Trial  Examiner  Lipscomb:  It  was  probably  my 

2071  own  choice  of  words. 

Mr.  Markel:  I  want  the  article  in  evidence  in  its 
entirety.  Then  we  can  discuss  it.  That  was  my  idea. 

Mr.  Callaway:  But  the  Doctor  ought  to  have  a  chance 
to  discuss  it  here. 

Mr.  Markel:  Let  me  see  if  I  can  get  them  in  the  order  in 
which  we  have  them. 

By  Mr.  Markel: 

Q.  In  Exhibit  22  for  identification  there  is  a  rather - 

well,  it  is  a  short  article,  comprehensive  discussion  of  the 
treatment  of  symptoms,  is  it  not,  Doctor?  A.  Yes,  sir. 

Q.  Under  the  heading  of  “Atrophic  Arthritis”,  there  is 
a  heading  “Drug  Therapy”  in  connection  with  this  treat¬ 
ment.  Then,  “Salicylates  are  the  most  satisfactory  for  the 
relief  of  pain.”  Do  you  agree  with  that  statement,  Doctor? 
A.  I  do. 

Q.  Is  that  still  your  view?  A.  Yes,  sir. 

Q.  The  next  one  under  the  heading  “Drugs”  again  is  the 
statement,  “Virus  extracts  should  be  given  if  basic  metab¬ 
olism  is  low.  Salicylates  are  indicated  for  the  relief  of 
pain.”  A.  Yes,  sir. 

Q.  So  that  salicylates  may  play  an  important  roll 

2072  according  to  this,  in  this  overall  therapy?  A.  Yes, 
sir. 

Q.  And  symptoms  and  treatment?  A.  Yes. 

Mr.  Markel:  These  are  the  particular  points  I  have  in 
mind,  but  the  Doctor  agrees  with  that. 

Mr.  Callaway:  I’d  like  to  have  the  Doctor  given  an 
opportunity  to  discuss  those  statements  in  there.  At  this 
particular  time  if  you  don’t  do  it  I  am  going  to  do  it  on 
cross  examination. 


700 


Mr.  Markel:  If  the  Doctor  agrees  with  that,  as  far  as  I 
am  concerned  that  answers  my  purpose. 

Trial  Examiner  Lipscomb:  That  is  fine. 

By  Mr.  Markel: 

Q.  Now,  I  want  to  pick  up  Exhibit  23  for  identification, 
Doctor,  which  is  a  longer  article,  and  I  have  something 
marked  here  to  ask  you  that  I  didn’t  understand  what  it 
means.  This  sentence — “The  increase  of  blood  sometimes 
absorbed  remains  unexplained.” 

Mr.  Callaway:  What  is  this? 

Mr.  Markel:  It  has  to  do  with  stiffness. 

Mr.  Callaway:  Is  this  your  Primer  on  Arthritis? 

The  Witness :  That  is  right. 

Mr.  Callaway:  The  Doctor  said  the  only  part  he  wrote 
on  this  was  about  gout. 

2073  Mr.  Markel :  He  said  he  read  it  and  made  sugges¬ 
tions  and  he  agreed  with  the  overall  conclusions. 

Mr.  Callaway:  He  didn’t  know  whether  those  suggestions 
were  carried  out.  That  is  what  he  said. 

Mr.  Markel:  That  statement  I  have  there — I  will 
skip  it.  Frankly  I  didn’t  understand  it.  It  may  have  no 
bearing  on  what  we  are  talking  about. 

The  Witness:  It  doesn’t. 

By  Mr.  Markel : 

Q.  Then  we  have  here  under  “Measures  of  Proved 
Value”,  a  discussion  and  you  give  various  discussions  there 
and  under  “Drugs”  again  you  recommend  this  treatment 
of  salicylates  and  barbiturates. 

Mr.  Callaway:  Is  that  in  the  chapter  on  gout? 

Mr.  Markel :  That  is  in  this  article  which  he  agrees  with 
in  this  Primer — the  principal  conclusions. 

Mr.  Callaway:  No.  This  is  not  a  writing  of  Dr.  Lockie’s 
except  the  chapter  on  gout  and  he  stated  that. 
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By  Mr.  Markel : 

Q.  Doctor,  you  are  a  co-author  of  this?  A.  Yes,  sir. 

Q.  And  the  committee  members  worked  this  out  together, 
is  that  right?  A.  That  is  right. 

Q.  Your  principal  contribution  was  on  gout  but 

2074  you  worked  together  on  this  thing?  A.  Each  of  us 

reviewed - 

Q.  The  other’s  work?  A.  Yes. 

Q.  All  right.  So - 

Mr.  Callaway:  So  what? 

By  Mr.  Markel: 

Q.  So,  under  “ Drugs”,  under  “Treatment  of  Rheuma¬ 
toid  Arthritis”,  “Measures  of  Proved  Values”  in  the  field 
of  “Drugs”,  you  have  salicylates  and  barbiturates,  is  that 
right?  Still  agree  with  that?  A.  Yes,  sir. 

Q.  Now  then  we  come  to  another  heading  of  “Drugs” 
here. 

Mr.  Callaway:  What  is  that  chapter  on? 

Mr.  Markel:  We  are  still  dealing  with  “Treatment  of 
Rheumatoid  Arthritis”. 

By  Mr.  Markel: 

Q.  “Salicylates  constitute  the  one  group  of  drugs  which 
are  of  symptomatic  value.”  You  still  agree  with  that? 
A.  I  do. 

Q.  Now  we  come  under  the  heading  of - 

Mr.  Markel :  May  I  add  here  in  all  fairness,  I  read  here 
a  lot  of  things  which  the  Doctor  says,  and  I  have  no  objec¬ 
tion  to. 

Mr.  Callaway:  What  is  this  now? 

2075  By  Mr.  Markel : 

Q.  And  then  under  “Natural  History”,  this  statement, 
“Ankylosis  does  not  occur  except  in  the  spine  where  exo¬ 
stoses  may  fuse  with  one  another.” 

Mr.  Callaway:  What  particular  kind  of  arthritis  is  that 
you  are  talking  about  ? 
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Mr.  Markel:  Osteoarthritis.  We  are  talking  about 
ankylosis  here  today. 

By  Mr.  Markel: 

Q.  Will  you  accept  that  statement?  A.  Yes,  sir. 

Q.  Now,  still  talking  about  osteoarthritis,  “The  pain  may 
be  controlled  by  the  use  of  acetylsalicvlic  acid  or  other  sal¬ 
icylates”.  Do  you  accept  that  statement?  A.  That  should 
be  modified  because  it  depends  on  the  degree  of  the  osteo¬ 
arthritis.  Obviously  in  the  marked,  advanced  types  it  is  less 
controlled  and  it  may  be  well  controlled  in  the  mild. 

Q.  Now,  we  come  to  your  article  on  gout.  This  is  the 
article  which  you  are  the  principal  author,  on  Page  1102? 
A.  Yes. 

Q.  I  direct  your  attention  again  to  the  role  which  drugs 
play.  I  am  interested  in  only  the  drug  therapy.  All  the 
other  things  may  be  very  interesting  but  I  do  not  consider 
them  interesting  here.  As  you  know,  we  are  discuss- 
2076  ing  drugs?  A.  Surely. 

Q.  On  Page  1103,  “Acetylsalicvlic  acid  (60  to  80 
grains,  or  4  to  5.2  Gm)  or  sodium  salicylate  (60  to  100  grains, 
or  4  to  6.6  Gm)  also  should  be  prescribed  daily  during  the 
attack,  not  only  to  aid  in  relieving  pain,  but  to  reduce  the 
hyperuricemia.”  Do  you  still  accept  that  statement?  A. 
That  was  modified  by  the  editorial  committee  because  I 
never  liked  to  use  more  than  4  grams,  and  some  of  them 
wanted  to  use  6.6,  so  up  to  4  grams  is  entirely  mine,  beyond 
that  is  other  members  of  the  group. 

Q.  Well,  there  were  others  who  were  experienced  in  this 
field?  A.  Yes,  sir. 

Q.  That  considered  that  level  to  be  the  proper  level? 
A.  Uh-huh.  That  is  the  one  they’d  like  to  get  to  if  they 
could. 

Q.  Subject  to  that  examination  you  still  accept  that? 
A.  Yes,  sir. 

Q.  Now  then,  still  interested  in  drugs  only,  coming  down 
under  “Medication”,  I  am  reading  again,  “ Acetylsalicylic 
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acid  (60  to  80  grains,  or  4  to  5.2  Gm)  or  sodium  salicylate 
(80  to  100  grains,  or  5.2  to  6.6  Gm)  should  be  -used  daily 
for  three  consecutive  days  each  week  indefinitely  in  an 
attempt  to  control  hyperuricemia.’ ’  A.  That  is 

2077  one  thing  where  the  doctor  has  made  a  tremendous 
right-about-face  in  the  past  six  to  twelve  months. 

We  now  use  benamid  which  is  easier  to  tolerate  and  far 
more  effective.  We  do  not  use  salicylates  for  that  purpose. 

Q.  First,  I  wanted  to  ask,  those  figures  are,  I  presume, 
subject  to  the  same  explanation  you  gave  the  other  figures  ? 
A.  Yes,  sir. 

Q.  You  are  now  using  a  different  kind  of  drug  because 
you  feel  you  get  better  results'?  A.  Yes,  sir.  Just  been 
released.  We  did  the  original  work  on  it,  just  been  released 
for  distribution  in  the  United  States  and  by  Sharp  and 
Dohme  Company.  It  lowers  the  blood  level. 

Q.  Having  in  mind  that  medication,  during  the  quoted 
duration  as  we  have  just  read,  I  notice  this  sentence  here, 
“A  clear  understanding  of  the  therapeutic  problems  re¬ 
quires  as  a  prerequisite  accurate  differential  diagnosis,  un¬ 
derstanding  of  eticlogic  and  pathogenic  factors  involved 
and  patience  and  time,  since  most  forms  of  arthritis  are 
chronic  in  nature  and  require  long  continued  treatment  in 
the  same  manner  as  does  tuberculosis,  syphilis  or  diabetes.” 
Is  that  your  experience?  A.  It  is  still  a  good  statement. 

Q.  I  have  here  Exhibit  24  for  identification,  a  volume 
entitled  “Public  Health  Nursing,  Volume  40,  Year  1948”, 
and  on  Page  90  of  that  publication  the  title  is  “Help 

2078  for  the  Arthritic”,  and  the  authors  are  Bernard  M. 
Norcross,  M.D.  and  L.  Maxwell  Lockie,  M.D.,  and 

ask  you  whether  that  is  the  article  to  which  you  had  refer¬ 
ence  when  I<»read  the  title  from  the  list  of  pages  that  you 
gave  me?  A.  It  is. 

Q.  And  again  we  are  discussing  now  the  symptomatic 
treatment  of  these  conditions.  To  what  extent  did  you  par¬ 
ticipate  in  the  writing  of  this  article?  A.  I  did  perhaps  30 
per  cent  of  the  article,  although  they  are  my  ideas.  Dr. 
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Norcross  did  the  actual  writing  of  the  article,  I  edited  it. 

Q.  You  are  discussing  here  infectious  arthritis,  probably 
infectious,  osteoarthritis,  arthritis  due  to  physical  trauma 
and  gouty  arthritis  and  the  symptomatic  treatment  of  all. 
I  read  you  this  statement,  “Aspirin  or  sodium  salicylate  is 
usually  sufficient  to  control  pain”.  Do  you  still  accept 
that  statement?  A.  Are  those  the  words  of  Dr.  Norcross? 

Q.  Well,  did  you  disagree  or  agree?  A.  I  agree  with 
him  with  certain  modifications. 

Q.  Well,  did  you  indicate  those  modifications  at  the  time 
you  signed  this  article?  A.  We  talked  it  over.  We  had  to 
have  a  short  article,  and  we  cut  everything  that  we  felt 
would  not  apply  to  the  group  to  which  this  particular  talk 
was  given. 

2079  Q.  You  talked  it  over  and  he  talked  you  out  of 
your  suggested  modification?  A.  That  is  a  crude 
way — it  went  to  the  press. 

Q.  Well,  Doctor,  about  part  of  your  qualifications,  are 
you  certified  by  the  American  Board  of  Internal  Medicine? 
A.  I  am  not. 

Q.  Did  you  take  the  examination?  A.  I  have  not.  May 
I  explain  the  circumstances,  if  you  wish? 

Q.  Yes,  you  may.  A.  I  had  been  accepted  to  take  the 
examination. 

Q.  Just  a  moment,  Doctor,  I’d  better  explain  my  question. 
That  is  one  thing  that  is  usually  mentioned.  Because  you 
didn’t  mention  it  I  made  a  note  and  wanted  to  ask  you  about 

it.  I  explained  why  I  asked.  Now  you  can -  A.  The 

reason  I  have  not  taken  the  examination  is  this.  When  this 
Board  was  first  formed,  I  was  an  associate  member  of  the 
American  College  of  Physicians,  and  it  came  time  for  me 
to  take  the  examination  for  the  American  Board,  my  appli¬ 
cation  was  sent  in  and  I  was  approved  to  take  the  examina¬ 
tion,  and  at  that  time  I  was  asked  to  give  a  speech  before 
the  main  body  of  the  American  College  of  Physicians  in 
New  Orleans  which  was  a  wonderful  honor  to  me.  I  went 
ahead  and  did  it  and  have  never  gotten  around  to  take  the 
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examination.  The  only  use  to  me  is  for  promotion 
2080  in  the  Medical  School  and  I  am  head  of  a  depart¬ 
ment  and  I  can’t  go  any  further  so  that  is  why  I 
have  not  taken  the  exam. 

Q.  Doctor,  if  I  may  add,  for  some  time  for  some  reason 
or  other  I  was  not  listed  in  the  lawyers  directory  and  it 
never  did  me  any  harm.  That  is  all. 

Mr.  Markel:  About  these  articles,  Mr.  Examiner,  those 
were  the  points  specifically,  of  course,  I  had  in  mind.  I 
dislike  very  much  to  take  anything  out  of  context,  whether 
it  is  for  me  or  against  me.  I  still  think  that  the  record 
■would  be  more  of  a  complete  record  and  a  more  useful  pur¬ 
pose  would  be  served  if  these  articles  went  in  in  their 
entirety,  but  since  the  Doctor  has  adopted  the  principal 
points  about  which  I  was  interested,  I  feel  less  strongly 
about  it,  but  I  still  would  prefer  to  have  them  in.  I  would 
like  a  ruling.  I  do  offer  them  for  the  reasons  as  stated. 

Mr.  Callaway :  If  Your  Honor  please,  I  can  see  no  point 
in  putting  them  in.  If  there  are  any  other  angles  here,  any 
other  statements  that  he  thinks  might  affect  the  doctor’s 
testimony,  I  think  he  is  at  liberty  to  call  the  doctor’s 
attention  to  them.  I  just  have  the  idea  of  a  layman  such 
as  Your  Honor  and  myself  reading  these  articles  of  a 
scientific  specialty,  written  for  other  specialties,  and  getting 
anything  out  of  them — you  just  can’t  hardly  do  it.  You 
have  to  skip  every  third  word  or  else  keep  your  medical 
dictionary  at  hand.  By  the  time  you  looked  up  the 
20S1  third  one  you  have  forgotten  the  first  one.  I  think 
the  doctor’s  views  are  much  better  coming  from  him 
and  put  in  the  language  which  he  has  done  for  the  layman, 
such  as  you  and  I,  than  expressed  in  articles  written  for 
the  special  audience  as  he  says.  I  see  no  point  in  putting 
them  in  at  all.  Any  other  questions  he  wants  to  ask  the 
doctor  he  is  at  liberty  to  do  so. 

Trial  Examiner  Lipscomb:  The  Trial  Examiner  agrees 
with  counsel  supporting  the  complaint  and  the  tendered 
instruments  are  not  received  in  evidence. 
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(The  documents  heretofore  referred  to,  marked  for  iden¬ 
tification  as  Respondents’  Exhibits  22,  23  and  24,  were 
rejected.) 

*••••••••• 

2085  Q.  Now,  this  statement  which  he  quoted  to  you  from 
this  article  in  regard  to  treatment  of  rheumatoid 

arthritis — I  am  now  quoting  “Drugs”:  “Salicylates  con¬ 
stitute  one  group  of  drugs  which  are  of  symptomatic  value.” 
Is  that  a  good  statement  in  your  opinion  or  should  it  be 
limited  to  one  symptom  of  pain?  A.  Well,  that  is  a  very 
short  statement  to  express  a  great  deal  of  ideas.  There 
are  other  drugs  which  are  very  important  in  con- 

2086  trolling  pain.  We  have  discussed  nothing  about 
cinchoplien  or  aminopyrine  or  salicylanide  or  any  of 

those  which  are  also  of  some  value  in  some  people,  but 
certainly  I  have  to  say  that  salicylates  constitute  the  one 
main  group.  I  can  name  a  group  of  drugs  which  are  symp¬ 
tomatic  value. 

Q.  What'  do  you  mean  by  symptomatic  value?  A.  I  mean 
that  the  patient  has  less  discomfort,  feels  less  pain  which 
is  around  the  joint,  and  enables  that  person  to  move  a  joint 
more  freely  without  discomfort. 

•  ••••••••• 

2087  Recross  Examination 

By  Mr.  Markel : 

Q.  Going  back  to  the  “Resume  of  Some  of  the  Current 
Concepts  in  Arthritis”,  the  portion  which  we  read  having 
to  do  with  salicylates,  I  notice  therapy  is  included  among 
other  things,  blood  transfusions.  Do  you  ever  do  blood 
transfusions  unless  it’s  quite  a  severe  case?  A.  Not  unless 
it  is  a  severe  case. 

Q.  Short  wave  radiant  heat,  that  usually  is  applied  to 
severe  cases?  A.  That  is  applied  to  cases  where  there  is 
some  element  of  injury  associated  with  the  rheumatoid 
arthritis  and  not  routine. 
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2088  Q.  And  then  in  all  cases  you  talk  here  about  cases 
where  diathermy  is  indicated  as  a  treatment?  A. 

Yes,  sir. 

Q.  And  ultra-violet  light?  A.  Yes,  sir. 

Q.  Those  are  all  more  severe  types?  A.  Ultra-violet  light 
will  be  used  in  any  kind  of  a  case,  whether  it  is  mild  or 
severe.  Diathermy  is  used  in  the  small  joints  usually  in 
the  spine. 

Q.  When  it  is  more  severe?  A.  When  pain  is  not  con¬ 
trolled  by  other  means. 

Q.  And  now  then  what  about  the  other — Exhibit  22  for 
identification,  that  is  the  “Primer  on  Arthritis”.  In  view 
of  the  questions  you  have  been  asked  I’d  like  to  indicate 
here  in  connection  with  these  statements  I  read  to  you — 

“Constituting  symptoms” - 

Mr.  Callaway:  Is  that  another  part  not  written  by  the 
doctor? 

Mr.  Markel:  No,  that  is  the  article  in  the  “Primer  on 
Arthritis”. 

Mr.  Callaway:  I  know,  but  is  it  in  a  part  written  by  the 
doctor — gouty  arthritis? 

Mr.  Markel:  For  my  purposes  perhaps  just  as  well — 
well,  in  the  treatment  of  gouty  arthritis. 

By  Mr.  Markel : 

2089  Q.  Now,  the  statement  which  I  read  you  about  the 
values  of  salicylates  appear  in  the  chapter  entitled 

“Acute  Attacks”.  Is  that  pretty  severe?  A.  It  may  be 
extremely  severe. 

Q.  And  then  a  comparable  statement  then  follows  under 
“Medication,”  “Treatment  Following  the  Acute  Attack”. 
Is  following  the  acute  attack  still  pretty  painful?  A.  No 
pain. 

Q.  No  pain?  A.  None.  That  is  the  only  form  of  arthritis 
in  which  there  is  no  pain  between  attacks. 

Q.  I  notice  you  recommend  continuation  of  salicylates? 
A.  The  reason  the  salicylates  therapy  was  used  in  this 
article  was  because  it  was  felt  that  was  the  best  thing  to 
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eliminate  uric  acid  from  the  body.  It  has  now  been  replaced 
by  benemid. 

Q.  Because  you  consider  it  a  better  drug?  A.  Yes,  sir. 

Q.  For  no  other  reason?  A.  That  is  all. 

Q.  Let’s  see  the  24th  statement  I  read  to  you,  that  is, 
“Help  for  the  Arthritic”,  and  there  you  talk  about  persons 
where  the  mattress  must  be  firm  and  a  board  placed  between 
the  mattress  and  spring.  That  refers  obviously  to 
2099  persons  confined  in  bed?  A.  This  applies  to  a  mat¬ 
tress  used  in  the  ordinary  way  each  of  us  does  at 
night.  It  does  not  necessarily  mean  a  patient  must  be  in 
bed  all  the  time. 

Q.  Could  it  mean  a  bed-ridden  patient?  A.  The  same 
way. 

Q.  When  you  discussed  it  did  you  have  in  mind  a  bed¬ 
ridden  patient?  A.  I  did  not,  I  had  just  the  reverse. 

Q.  Who  did  you  have  in  mind?  A.  Anybody  who  has 
any  form  of  arthritis  should  have  a  firm  mattress  so  they 
will  not  develop  deformities  of  the  back,  neck  and  knees. 

Q.  You  suggest  X-ray  treatments  here.  Do  you  ever 
resort  to  X-ray  treatments  except  in  severe  treatments? 
A.  We  use  X-ray  solely  in  two  or  three  ways.  We  know 
that  the  knees,  feet,  hands  and  shoulders  are  the  best  joints 
to  respond  to  X-ray.  If  a  person  has  one  joint  which  is 
particularly  painful,  uncomfortable,  if  there  is  swelling 
there,  and  it  has  not  responded  to  ordinary  measures,  then 
X-ray  therapy  is  used. 

Q.  That  is  the  type  of  case  included  in  your  discussion? 
A.  That  is  right. 

Q.  When  you  made  this  statement  about  aspirin  that  I 
read  to  you?  A.  That  is  right. 

2091  Mr.  Callaway:  What  is  that  question  again?  I 
don’t  understand  that  question.  What  was  the  ques¬ 
tion  you  just  asked  the  doctor?  Will  you  read  it. 

(The  reporter  read  the  question  as  follows:  “Question: 
That  is  the  type  of  case  included  in  your  discussion?”) 

Mr.  Callaway:  Did  you  mean,  Mr.  Markel,  by  that  state- 
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ment  the  type  of  case  he  meant  extra-ordinary  painful  case 
or  the  “ painful’’  limited  to  painful  cases? 

Mr.  Markel :  Mr.  Examiner,  I  think  the  doctor  understood 
me  perfectly  well.  I  think  the  record  is  clear.  What  we 
are  talking  about  is  the  type  of  patients  that  were  the  sub¬ 
ject  of  consideration  in  this  article. 

Bv  Mr.  Markel : 

Q.  That  is  what  you  had  in  mind,  is  it  not,  Doctor?  A. 
It  is. 

Q.  And  the  statement  about  aspirin  is  made  in  this  con¬ 
nection?  A.  That  is  right. 

Mr.  Callaway:  Wait  a  minute,  I  still  don’t  understand 
what  you  mean.  The  statement  about  aspirin  is  made  in 
connection  with  cases  of  extreme  pain  or  minimum  pain? 

Mr.  Markel:  In  connection  with  the  discussion  of  treat¬ 
ment  of  the  types  of  patients  which  is  the  subject  of  the 

article. 

*2092  Mr.  Callaway:  I  still  don’t  get  what  you  mean. 

Mr.  Markel :  I  am  willing  to  rest  on  my  ambiguity 

here. 

By  Mr.  Markel : 

Q.  There  is  one  more  question,  Doctor,  I  meant  to  ask 
you.  In  referring  to  Dr.  Gordan’s  testimony  that  you  read, 
remember,  you  read  in  part  and  part  Mr.  Callaway  gave  to 
you,  you  yourself  never  had  done  any  of  the  work  that  the 
Doctor  had  done  there  to  make  his  determination?  A.  What 
do  you  mean  in  specifically? 

Mr.  Markel:  Well,  may  we  be  off  the  record  a  moment? 

Trial  Examiner  Lipscomb :  Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Lipscomb :  On  the  record. 

By  Mr.  Markel: 

Q.  Doctor,  you  recall  in  general  Dr.  Gordan’s  testimony 
because  you  indicated  you  have  read  it?  A.  Yes,  sir. 
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Q.  Do  you  have  a  general  recollection  of  some  of  the  work 
that  he  referred  to  there  for  which  he  claimed  demonstrated 
certain  end  results?  A.  Yes,  sir. 

Q.  And  you  disagree  with  some  of  the  answers 
2093  that  he  attributed  to  you?  A.  I  did. 

Q.  Have  you  yourself  every  done  the  work  that  he 
outlined  there?  A.  I’d  have  to  look  at  this  to  see  if  I 
have  done  any  of  the  things.  I  may  have  done  it,  and  I 
can’t  say  yes  or  no  without  looking  at  them.  I’d  have  to 
look  at  this. 

Q.  Have  you  done  any  work  to  determine  the  work  of 
salicylates  on  adrenaline?  A.  No,  sir. 

Q.  Have  you  ever  determined  the  effect  on  the  metabolism 
of  chlorides?  A.  Well,  I  have  done  some  of  that  work. 
It  is  not  published.  It  is  all  in  my  laboratory  notes  of  years 
and  years  back,  but  I  don’t  agree  with  the  statement  about 
chlorides  that  he  makes,  I  can  say  that. 

•  *•*•••••• 

2095  Mr.  Callaway:  Now  then,  we  want  a  stipulation  at 
this  point  in  regard  to  the  testimony  of  Dr.  Robinson 

at  Ann  Arbor,  Michigan.  Dr.  Robinson  testified  at  Ann 
Arbor,  Michigan  on  September  18,  1951,  in  the  matter  of 
Rhodes  Pharmacal  Co.,  Inc.,  et  al,  Federal  Trade 

2096  Commission  Docket  5691.  As  I  understand  it,  and 
correct  me  if  I  am  wrong,  it  has  been  agreed  that  if 

called  as  a  witness  in  this  case  Dr.  Robinson  would  testify 
the  same  as  he  testified  in  the  case  Federal  Trade  Com¬ 
mission  Docket  5691,  and  that,  therefore,  his  testimony  as 
given  in  that  case  may  be  admitted  in  evidence  in  this  case 
the  same  as  if  he  had  appeared  and  given  that  testimony 
originally  in  this  case. 

Now,  in  that  proceeding,  in  Docket  5691,  Dr.  Robinson 
discussed  the  diagnosis  of  certain  patients — I  mean,  of 
certain  people  claimed  to  have  been  suffering  from  ar¬ 
thritis,  about  which  a  Dr.  Weisberg  had  testified  for  the 
Respondents  in  this  case.  Of  course,  that  part  of  his  testi¬ 
mony  in  regard  to  comments  on  the  diagnosis  as  to  what 


was  wrong  with  those  individuals  would  not  be  applicable 
to  this  case.  All  the  rest  of  his  testimony  is  applicable  to 
this  case,  is  that  correct,  Mr.  Markel? 

Mr.  Markel:  That  is  correct,  it  is  agreeable.  I’d  like  to 
have  that  accepted  as  though  we  had  gone  to  Ann  Arbor 
tomorrow  and  heard  the  doctor. 

Trial  Examiner  Lipscomb:  Then  by  reference  we  will 
incorporate  the  testimony  referred  to  in  the  record  in  this 
proceeding. 

Mr.  Callaway:  In  addition  to  that  particular  testimony 
in  that  case,  as  I  understand  it,  it  is  stipulated  also  that 
Dr.  Robinson  would  also  testify  that  Vitamin  C  and 
2097  Vitamin  B-l  are  not  made  in  the  human  body  and 
Vitamin  C  does  not  stimulate  chloride  metabolism; 
that  the  elimination  of  chlorides  do  not  reduce  swelling,  and 
that  salicylates  will  not  correct  and  restore  to  normal  such 
disturbance  in  the  tissue  metabolism  as  may  be  present  in 
arthritic  conditions. 

It  is  stipulated  and  agreed  that  in  addition  to  the  testi¬ 
mony  which  he  has  already  given  in  Docket  5691,  that  if 
called  as  a  witness  Dr.  Robinson  would  testify  in  regard 
to  these  matters  just  as  I  have  stated  immediately  before 
this. 

Mr.  Markel :  That  is  also  agreed.  I  want  to  be  sure  that 
it  is  agreed  that  if  he  were  called  to  testify  that  is  what 
he  would  testify  to. 

Mr.  Callaway:  That  is  correct. 

Trial  Examiner  Lipscomb:  So  approved. 

Mr.  Markel:  And  the  other  agreement  I  think  it  should 
be  mentioned  here  that  such  testimony  would  be  an  expres¬ 
sion  of  opinion  by  the  Doctor,  not  based  on  any  actual 
work. 

Mr.  Callaway:  The  opinion  would  be  based  on  his  back¬ 
ground  of  experience  and  training  and  knowledge  as  shown 
in  the  record  which  will  be  incorporated  in  this  case. 

Mr.  Markel:  Agreed. 
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2107  PROCEEDINGS 

Trial  Examiner  Lipscomb:  The  hearing  will  come  to 
order.  This  hearing  is  really  an  adjournment  of  the  pre¬ 
vious  hearing  held  in  Washington  on  October  23rd,  time 
being  given  to  counsel  in  the  hopes  that  counsel  might 
reach  an  agreement  as  to  the  facts,  some  agreement  that 
would  simplify  the  further  processes. 

I  now  wish  to  inquire  if  such  an  agreement  has  been 
arrived  at. 

Mr.  Callaway. 

Mr.  Callaway :  If  your  Honor  please,  we  have  exchanged 
proposals  back  and  forth  and  just  frankly  we  do  not  seem 
to  be  closer  together  than  after  the  last  hearing.  I  am 
sorry  to  report  that,  but  that  is  the  case. 

Trial  Examiner  Lipscomb :  That  is  regrettable. 

Mr.  Markel:  I  would  like  to  say  on  that,  your  Honor, 
that  we  are  so  close  together,  as  I  have  indicated  before, 
that  I  think  it  is  a  pity  we  cannot  get  together.  We  are 
together  now  on  every  paragraph  except  one,  and  that  is 
the  question  of  the  analgesic  effects  of  the  preparation.  I 
do  not  know  whether  there  is  still  a  possibility  of  doing 
anything  about  this.  I  will  continue  my  efforts  in  one  more 
trial.  If  we  cannot  get  together,  then,  in  the  meantime, 
we  ought  to  proceed. 

Trial  Examiner  Lipscomb:  May  I  ask  if  counsel, 

2108  having  agreed  on  all  the  points  except  the  one  to 
which  you  referred,  would  desire  to  stipulate  as  to 

the  facts  relative  to  the  other  points  in  the  case. 

Mr.  Callaway:  May  we  go  off  the  record? 

Trial  Examiner  Lipscomb:  Off  the  record. 

(There  was  discussion  off  the  record.) 

Mr.  Callaway:  In  answer  to  that  question,  I  might  just 
state  on  the  record  that  there  other  cases  in  which  the 
respondents  have  stipulated  that  the  records  of  the  testi¬ 
mony  in  the  Dolcin  case  shall  be  considered  the  testimony 
in  their  case,  in  their  respective  cases,  and  so  far  as  this 
particular  case  itself  is  concerned,  I  would  be  very  glad 
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to  stipulate  as  much  as  we  could  and  narrow  the  field,  but  I 
just  hesitate  to  make  a  definite  agreement  on  that  line  for 
fear  of  the  possible  effect  on  these  other  cases. 

Mr.  Markel:  Mr.  Examiner,  as  for  my  part,  I  think  from 
the  inception  I  have  always  indicated  for  the  record  that 
we  have  agreed  that  it  does  not  cure  or  eliminate  the  cause 
of  the  disease.  That  is  one  basic  element  of  the  complaint. 
I  have  already  stipulated  that  half  a  dozen  times  in  the 
record. 

Beyond  that  we  might  have  some  difficulties  stipulating 
anyway,  but  I  will  gladly  consider  anything  that  Mr.  Calla¬ 
way  wants  to  do. 

Trial  Examiner  Lipscomb :  Counsel  do  not  wish  to 
2109  stipulate  on  part  of  the  facts,  so  I  will  ask  counsel 
supporting  the  complaint  and  the  counsel  for  the 
respondents  to  submit  proposed  findings,  and  from  the  pro¬ 
posed  findings  and  the  record  the  trial  examiner  will  work 
out  the  findings  of  fact. 

Mr.  Markel:  Before  you  go  on,  I  would  like  to  raise 
another  question.  We  closed  the  hearing  in  Buffalo.  You 
had  an  application  before  you  that  this  case  be  closed.  I 
asked  for  an  opportunity  to  be  heard  on  that. 

I  would  like  to  recall  to  you  at  this  time  the  fact  that 
one  of  the  highly  controversial  questions  in  this  case  has 
been  the  question  as  to  whether  the  combination  of  calcium 
succinate  and  aspirin  has  any  effect  over  and  above  and 
superior  to  aspirin  alone. 

On  that  issue  I  had  finished  presenting  witnesses  at  the 
time  when  you  made  the  order  closing  the  taking  of  further 
testimony  and  I  think  the  record  already  shows  by  state¬ 
ments  made  by  several  of  us  for  the  record  that  I  took  an 
appeal  to  the  Commission  on  that.  I  presume  the  order 
made  by  the  Commission  in  that  connection  is  a  part  of 
this  record. 

As  it  stands  now,  your  order  stands,  and  I  would  like  to 
make  application  at  this  time  that  you  reconsider  and 
afford  us  an  opportunity  to  present  a  few  more  witnesses 
on  that  issue. 
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2110  As  I  mentioned  before,  I  had  one  man  scheduled  to 
come  here  from  London  on  October  2nd  and  the 
Commission’s  order  came  down  a  week  before  and  I 

called  that  off.  I  have  not  done  anything  more  because  we 
cannot  plan  unless  we  know  wdiether  we  will  be  given  the 
opportunity  to  present  about  three  or  four  doctors  on  that 
issue,  which  I  feel  is  not  as  well  covered  as  might  have  been 
covered,  and  it  is  the  basic  issue. 

Mr.  Callaway:  Of  course,  I  want  to  object  to  that  appli¬ 
cation.  I  feel  that  the  respondents  have  had  ample  time  to 
put  on  all  the  testimony  which  they  desire  to  put  on.  Your 
Honor  found  they  did  and  the  Commission  sustained  Your 
Honor  in  that  finding,  and  what  he  is  asking  now  is  that 
yon  reverse  yourself  after  the  Commission  has  sustained 
you  in  the  ruling  previously  made,  which  I  think  is  an 
unheard  of  proposition. 

Mr.  Markel :  I  am  addressing  myself  to  that  part  of  the 
Commission’s  order  which  said  certain  phases  of  my  appeal 
were  untimely,  premature. 

Trial  Examiner  Lipscomb:  The  hearing  examiner  feels 
that  further  evidence  by  respondents  will  be  merely  cumu¬ 
lative  of  what  has  been  already  placed  in  the  record  and 
would  unduly  delay  adjudication  of  this  proceeding.  Ac¬ 
cordingly,  he  is  unwilling  to  extend  the  case  any  longer  and 
desires  to  see  it  closed  today  and  will  now,  unless  you 

2111  wish  to  say  something  further,  say  that  the  case  is 
closed  for  the  presentation  of  further  testimony. 

Mr.  Markel:  I  have  nothing  further  to  say.  I  will  let 
my  statement  stand  as  an  offer  of  further  proof. 

Trial  Examiner  Lipscomb:  All  right.  Off  the  record. 

(There  was  discussion  off  the  record.) 

Trial  Examiner  Lipscomb:  On  the  record. 

Since  it  appears  to  be  agreeable  with  counsel,  the  hearing 
examiner  will  designate  December  17th,  Monday,  as  the  date 
on  or  before  which  counsel  may  submit  at  their  election 
proposed  findings,  conclusions  and  if  they  also  desire,  pro¬ 
posed  order  in  this  proceeding. 
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Mr.  Markel :  That  is  satisfactory. 

Trial  Examiner  Lipscomb:  Anything  further,  gentlemen? 
Mr.  Callaway :  I  have  nothing  further. 

Mr.  Markel:  Nothing  further. 

Trial  Examiner  Lipscomb :  The  bearing  is  now  adjourned. 

•  ••••••••• 

81  Dr.  William  Dodd  Robinson 

was  thereupon  called  as  a  witness  for  the  Commission  and, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Callaway: 

Q.  Your  full  name,  I  believe,  is  William  Dodd  Robinson? 
A.  That  is  correct. 

Q.  Are  you  a  medical  doctor?  A.  Yes. 

Q.  Where  do  you  live,  Doctor?  A.  I  live  in  Ann  Arbor, 
1611  Wells  Street,  Ann  Arbor,  Michigan. 

Q.  WTiat  is  your  present  occupation  and  the  position  that 
you  now  hold?  A.  I  am  an  Associate  Professor  of  internal 
medicine  in  charge  of  the  Rackham  Arthritis  Research  Unit 
at  the  University  of  Michigan  Medical  School. 

Q.  Is  that  full  time  work  you  are  doing  there,  Doctor? 
A.  Yes,  it  is. 

Q.  Doctor,  the  qualifications  of  an  expert  witness 

82  have  a  good  deal  of  bearing  upon  the  weight  to  be 
given  to  his  testimony.  You  will  be  offered  here 

today  as  an  expert  witness.  I  wish  you  would  therefore 
give  us  something  of  your  qualifications,  starting  out  with 
the  degrees  which  you  hold  and  when  and  where  they  were 
received.  A.  I  received  my  AB  degree  from  Albion  College 
in  Michigan  in  1931;  my  MD  degree  from  the  Michigan 
University  Medical  School  in  1934.  I  then  had  a  year  of 
rotating  interneship  in  the  University  Hospital  followed  by 
three  years  successively  as  Assistant  Resident,  Resident  and 
Instructor  in  the  Department  of  Medicine  in  the  University 
Hospital. 
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Q.  That  is  here  in  Ann  Arbor,  the  University  of  Michigan 
Hospital?  A.  Yes.  That  takes  a  period  from  1934  to  1938. 
I  then  spent  two  years  as  Research  Fellow  here  at  the  Uni¬ 
versity  Hospital  in  the  Department  of  Medicine.  Following 
that,  for  a  period  of  three  and  a  half  years,  I  was  associated 
with  the  International  Health  Division  of  the  Rockerfeller 
Foundation,  first  as  a  special  fellow  working  at  Vanderbilt 
University  in  Nashville,  Tennessee,  and  later  as  a  member 
of  their  commission  to  Europe  for  work  in  Spain  during  the 
summer  of  1941,  and  later  as  a  member  of  their  field  staff 
working  in  Mexico.  I  returned  to  Nashville,  Tennessee,  as 
instructor  of  medicine  at  the  Vanderbilt  University  in  1943. 

In  1944,  I  returned  to  the  University  of  Michigan 
83  and  my  present  position.  I  was  appointed  as  an 
Assistant  Professor  in  internal  medicine  put  in 
charge  of  arthritis  research  units,  and  in  1946,  I  was  ap¬ 
pointed  Associate  Professor  in  internal  medicine.  That  is 
a  summary  of  my  education  and  experience. 

Q.  Hospital  and  medical  college  appointments  are  in¬ 
cluded  in  what  you  have  given,  I  believe?  A.  That  is  correct. 

Q.  Now,  Doctor,  do  you  have  a  clinic  at  the  medical 
school  of  the  University,  an  arthritis  clinic?  A.  There  is 
no  distinctly  separate  arthritis  clinic  at  the  University 
Hospital  primarily  because  of  limitations  of  space.  The 
arthritis  research  unit  functions  in  taking  care  of  patients 
with  a  variety  of  forms  of  rheumatic  disease,  but  does  not 
take  every  patient  with  arthritis  who  comes  to  the  Univer¬ 
sity  Hospital.  Our  staff  also  furnishes  consultation  service 
to  the  other  departments  of  the  University  Hospital  with 
respect  to  these  problems. 

Q.  Doctor,  do  you  participate  in  seminars  and  sympo¬ 
siums  on  diseases  of  internal  medicine?  A.  Yes,  and  par¬ 
ticularly  with  respect  to  rheumatic  disease. 

Q.  Rheumatic  diseases,  of  course,  comes  under  the  head¬ 
ing  of  internal  medicine,  do  they  not?  A.  Yes.  I  conduct 
the  undergraduate  lectures  in  both  arthritis  and  rheumatic 


diseases.  We  have  a  one-week  intermural  postgrad- 

84  uate  course  for  physicians  particularly  here  in  this 
state,  on  the  subject  of  rheumatic  diseases,  which  is 

my  direct  responsibility.  In  addition  to  that,  there  is  a 
good  deal  of  informal  bedside  teaching  and  extramural 
teaching  activity  at  the  postgraduate  level,  that  is,  giving 
talks  at  the  County  Medical  Societies  and  so  forth. 

Q.  Have  some  of  these  talks  been  published  or  abstracted 
and  published,  Doctor?  A.  Yes.  Should  we  go  into  the 
matter  of  those  publications  at  the  present  time? 

Q.  Well,  I  will  get  that  a  little  bit  later.  These  talks  that 
have  been  given  on  the  subject  of  arthritis  at  the  seminars 
and  symposiums,  have  at  least  some  of  them  been  published  ? 
A.  That  is  particularly  true  of  reports  of  investigative 
work  at  scientific  meetings  in  contrast  with  strictly  teaching 
talks. 

Q.  Now,  by  rheumatic  diseases,  I  presume  you  also  include 
all  kinds  of  arthritis,  do  you  not?  A.  Yes.  Rheumatic  dis¬ 
ease  is  a  term  which  includes  arthritis  where  the  joint 
itself  is  affected,  and  also  non-articular  rheumatism  where 
the  difficulty  is  not  in  the  joint  proper,  but  in  the  tissues 
around  the  joint. 

Q.  Did  you  say  whether  or  not  you  instructed  medi- 

85  cal  students  in  the  field  of  arthritis?  A.  I  do. 

Q.  Doctor,  of  what  scientific  societies  are  you  a 
member?  A.  They  are  honorary  scientific  societies  con¬ 
nected  with  the  University,  particularly  Alpha  Omega 
Alpha,  Sigma  Xi,  honorary  medical  scientific  fraternities; 
the  American  Medical  Association,  and  the  Michigan  State 
Medical  Society,  and  of  course,  the  Wasl^tenau  County 
Medical  Society.  More  or  less  in  the  field  of  internal  medi¬ 
cine,  I  am  certified  by  the  American  Board  of  Internal 
Medicine  and  I  am  a  fellow'  of  the  American  College  of 
Physicians. 

With  respect  to  investigative  societies  or  societies  of 
investigative  medicine,  the  Central  Society  for  Clinical  Re¬ 
search,  the  American  Federation  for  Clinical  Investigation, 
the  American  Rheumatism  Association,  and  the  Michigan 
Rheumatism  Society,  of  which  I  am  President  the  current 
year. 
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Q.  Now,  Doctor,  I  believe  you  mentioned  that  you  work 
a  member  of  tlie  American  Rheumatism  Association.  Have 
you  had  any  connection  with  the  committee  for  survey  of 
research  on  rheumatic  diseases  of  the  National  Research 
Council?  A.  I  serve  as  a  member  of  that  committee. 

Q.  What  is  the  National  Research  Council?  I  mean  just 
connect  it  up  with  the  picture  for  us  of  the  work  you 

86  did.  A.  Well,  the  National  Research  Council — I  am 
not  sure  whether  it  is  to  some  extent  a  Government 

agency — serves  to  a  certain  extent  as  a  clearing  house  for 
scientific  information  and  for  obtaining  a  means  by  which 
information  can  be  obtained.  In  this  respect,  the  National 
Research  Council  was  requested  to  set  up  a  committee  to 
ascertain  the  present  situation,  the  needs  with  respect  to 
research  in  rheumatic  diseases  particularly,  but  also  the 
situations  where  medical  care  in  general  was  concerned. 
This  committee  consisted  of  twelve  or  fourteen  individuals 
and  they  met  in  Washington  on  three  occasions,  was  divided 
into  sub-committees,  met  a  little  more  frequently,  and 
briefly,  attempted  to  get  factual  information  that  is  available 
on  what  the  problem  of  what  rheumatic  disease  is,  where 
are  the  gaps  in  our  knowledge  from  a  scientific  point  of 
view;  what  facilities  there  are  to  bring  to  bear  on  these 
problems  from  a  research  point  of  view,  but  also  for  utili¬ 
zation,  more  adequate  utilization  of  what  we  have  at  the 
present  time  to  combat  these  diseases. 

Q.  Are  you  also  a  member  of  the  Sub-Committee  on  Re¬ 
search  of  the  Medical  Advisory  Council  of  the  Arthritis  and 
Rheumatism  Foundation?  A.  That  is  correct.  The  Ar¬ 
thritis  and  Rheumatism  Foundation  is  a  voluntary 

87  public  health  organization  consisting  of  laymen  and 
medical  people  interested  in  furthering  research  and 

improving  the  facilities  for  treatment  of  rheumatic  diseases. 

Q.  Doctor,  in  the  hospital  and  clinics  which  you  attend, 
have  you  seen  and  treated  many  patients  suffering  with 
osteoarthritis?  A.  Yes. 

Q.  Rheumatoid  arthritis?  A.  Yes. 
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Q.  Infectious  arthritis?  A.  Yes. 

Q.  Gout?  A.  Yes. 

Q.  And  other  rheumatic  diseases  including  fibrositis,  neu¬ 
ralgia,  neuritis -  A.  I  would  not  include  neuritis  and 

neuralgia  as  rheumatic  diseases,  sir. 

Q.  But  outside  of  that -  A.  Outside  of  that,  yes.  I 

have  seen  patients  with  neuritis  and  neuralgia,  but  I  do  not 
include  them  in  rheumatic  diseases. 

Q.  In  other  words,  you  are  objecting  more  to  my  classi¬ 
fication  of  those  two  in  your  answer  to  that?  A.  That  is 
correct. 

Q.  Doctor,  have  you  in  your  hospital  connections 
88  and  clinics  which  you  have  attended  followed  the 
course  of  these  various  diseases  and  disorders  in¬ 
cluding  complications?  A.  Yes. 

Q.  And  you  have  had  occasion,  as  I  take  it  from  the 
various  appointments  which  I  understood  you  to  say  that 
you  have  had,  on  occasion  to  conduct  studies  in  research 
clinically — that  is,  in  patients  with  rheumatic  and  arthritic 
conditions  ?  A.  Yes. 

Q.  Doctor,  are  there  any  other  local  or  scientific  society 
meetings  in  which  you  participate  other  than  which  you 
have  already  mentioned,  or  have  you  covered  that  ground? 
A.  The  meetings  of  the  various  organizations  of  which  I 
am  a  member,  essentially. 

Q.  Doctor,  have  you  had  any  scientific  papers  or  have 
you  written  and  published  any  scientific  papers?  A.  Yes, 
I  have.  I  have  here  a  list  of  35  publications  which  I  have 
authored  or  co-authored.  A  considerable  number  deal  with 
the  various  aspects  of  nutritional  deficiencies  representing 
the  field  by  field  investigation  prior  to  returning  to  the 
University  of  Michigan  in  1934.  However,  there  are  a  total 
of  thirteen  publications  here  covering  the  various  aspects 
of  arthritis  and  rheumatic  diseases,  and  there  are  a  con¬ 
siderable  number  of  those  publications  in  the  process  of 
preparation  dealing  with  arthritis  and  rheumatic  diseases. 
•  ••••••••• 
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95  Now,  I  would  like  to  have  your  opinion  in  regard 
to  whether  there  is  any  co-relation  between  the  ad¬ 
ministration  of  salicylates  and  the  reduction  of  redness, 
swelling  and  immobility  of  the  joints  in  the  various  kinds 
of  arthritis.  In  discussing  this  matter  with  you  yesterday, 
I  understood  that  you  would  prefer  to  deal  with  it  in  regard 
to  the  different  classifications  of  arthritis,  so  I  wish  first 
that  in  answering  this  question,  you  would  deal  specifically 
with  the  cause  of  stiffness  first  in  osteoarthritis.  A.  In 

osteoarthritis,  the  symptoms  of  stiffness  are  appar- 

96  ently  a  result  of  a  combination  of  two  factors :  One 
is  the  pathology  in  the  joint  itself  which  is  repre¬ 
sented  by  a  wearing  away  of  cartilage  and  by  a  thickening 
of  the  bone  around  the  margin  of  the  joint.  The  symptoms 
are  apparently  related  to  the  stress  and  strain  particularly 
of  the  weight  bearing  on  a  joint  which  is  vulnerable  to  that 
stress  and  strain,  and  the  stiffness  appears  in  osteoarthritis 
to  be  primarily  related  to  this  situation,  the  combination 
of  the  stress  on  the  joint  which  is  vulnerable  because  of  the 
pathology  which  has  occurred  in  the  joint  cartilage. 

Q.  Now,  Doctor,  do  salicylates  have  any  effect  on  these 
two  factors  that  you  have  mentioned? 
*••••••••• 

98  The  Witness:  Salicylates  have  no  affect  on  the 
underlying  pathology  which  makes  the  joint  more  vul¬ 
nerable  to  stress.  Salicylates  obviously  have  no  direct  affect 
on  the  stress  and  strain  as  far  as  weight  bearing  is  con¬ 
cerned,  which  is  the  most  important  factor  in  osteoarthritis. 

By  Mr.  Callaway: 

Q.  Now,  Doctor,  next  I  wish  you  would  deal  with  the 
cause  of  stiffness  in  rheumatoid  arthritis.  First,  is 
ankylosis  a  cause  of  stiffness  in  rheumatoid  arthritis? 
A.  Ankylosis,  meaning  fixation  of  the  joint,  is  a  cause 

99  of  stiffness  in  rheumatoid  arthritis. 

Q.  In  your  opinion,  do  salicylates  affect  stiffness 
due  to  ankylosis?  A.  No,  they  cannot. 
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Q.  Next,  is  muscle  atrophy  a  case  of  stiffness  in  rheu¬ 
matoid  arthritis  !  A.  Muscle  atrophy  is,  yes. 

Q.  Do  salicylates  affect  stiffness  due  to  muscle  atrophy 
in  rheumatoid  arthritis!  A.  No. 

Q.  Next,  is  swelling  a  cause  of  stiffness  in  rheumatoid 
arthritis!  A.  Yes. 

Q.  Do  salicylates  affect  stiffness  due  to  swelling  in  rheu¬ 
matoid  arthritis !  A.  They  do  not. 

Q.  Is  inflammation  a  cause  of  stiffness  in  rheumatoid 
arthritis!  A.  It  is. 

Q.  Do  salicylates  affect  stiffness  due  to  inflammation  in 
rheumatoid  arthritis!  A.  They  do  not. 

Q.  Now,  I  wish  you  also  would  discuss  stiffness  due  to 
fibrositis.  What  are  the  causes  of  stiffness  in  fibrosi- 
100  tis!  A.  In  certain  forms  of  fibrositis,  the  stiffness  is 
due  to  inflammation  and  swelling,  at  least  microscopic 
swelling  at  the  tissue  level.  In  other  forms  of  fibrositis,  the 
cause  of  stiffness  is  not  known. 

Q.  Now,  do  salicylates  affect  the  stiffness  due  to  inflam¬ 
matory  in  fibrositis!  A.  No. 

Q.  Do  salicylates  affect  the  stiffness  in  this  other  clas¬ 
sification  you  said  the  cause  of  which  is  not  known,  in  your 
opinion,  I  mean!  A.  Yes.  In  my  opinion,  to  a  variable 
degree,  but  not  in  a  dependable  fashion  and  not  in  a  fashion 
where  they  alone  can  be  considered  adequate  treatment  for 
stiffness. 

Q.  Now,  Doctor,  is  swelling  usually  present  in  osteo¬ 
arthritis!  A.  Swelling  in  the  sense  of  soft  tissue  swelling 
or  accumulation  of  fluid  in  the  joint  in  very  unusual  in 
osteoarthritis. 

Q.  WAen  swelling  is  present  in  osteoarthritis,  in  your 
opinion,  to  what  is  it  due!  A.  It  is  due  to  excessive  use 
or  repeated  damage  to  the  joint  more  than  it  is  capable  of 
standing,  usually  associated  with  excessive  weight  bearing. 
Q.  In  other  words,  do  I  understand  you  to  say  due  to  re¬ 
peated  trauma — that  is,  continued  use  of  the  joint  that  is 

vulnerable  to  this  particular  type - 

•  ••••••••• 
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101  Q.  In  your  opinion,  do  salicylates  have  any  effect 
on  this  cause  of  swelling  in  osteoarthritis?  A.  No. 

Q.  Doctor,  is  redness  also  present  in  osteoarthritis?  A. 
Virtually  never. 

Q.  In  the  few  instances  that  you  said — virtually  never — 
do  I  understand  vou  to  mean  that  there  mav  be  a  few  in- 

v  * 

stances  where  it  is  present,  or  that  you  have  never  seen 
redness  in  osteoarthritis?  A.  I  have  never  seen  redness  in 
osteoarthritis  which  was  due  to  the  osteoarthritis. 

Q.  Now,  Doctor,  is  swelling  usually  present  in  rheu¬ 
matoid  arthritis?  A.  Yes. 

Q.  When  swelling  is  present  in  rheumatoid  arthritis,  in 
your  opinion,  to  what  is  it  due?  A.  It  is  due  to  the 

102  inflammatory  process. 

Q.  And  in  your  opinion,  how  long  will  such  swell¬ 
ing  persist?  A.  The  swelling  in  rheumatoid  arthritis  will 
persist  as  long  as  the  disease  is  active,  as  along  as  the 
inflammation  persists. 

Q.  Do  salicylates  affect  the  underlying  inflammatory  proc¬ 
ess  which  you  say  causes  swelling?  A.  The  salicylates  do 
not  affect  the  underlying  inflammatory  process  in  rheu¬ 
matoid  arthritis. 

Q.  Is  swelling  usually  present,  Doctor,  in  fibrositis?  A 
In  certain  forms  of  fibrositis  involving  particularly  bursa, 
tendon,  tendon  attachments,  there  may  be  swelling  either 
grossly  apparent  or  at  least  microscopic — at  the  microscopic 
level. 

Q.  And  what  did  I  understand,  in  your  opinion,  is  the 
cause  of  swelling  in  fibrositis?  VTas  that  included  in  the 
answer  you  have  just  given  or  not?  A.  WTien  swelling  is 
apparent,  it  is  due  to  inflammatory  changes. 

Q.  Doctor,  in  your  opinion,  do  salicylates  affect  the  in¬ 
flammation  which  gives  rise  to  swelling  in  fibrositis?  A. 
No. 

Q.  Is  redness  usually  present  in  rheumatoid  arthritis? 
A.  It  is  not  usually  present.  It  may  occur. 

Q.  WTaen  present,  in  your  opinion,  to  what  is  it 

103  due?  A.  It  is  one  of  the  manifestations  of  the  in¬ 
flammatory  process. 
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Q.  I  believe  you  have  stated  that  salicylates  do  not  affect 
the  underlying  inflammatory  process?  A.  That’s  right. 

Q.  Would  that  same  hold  true  in  regard  to  fibrositis? 
A.  With  respect  to  redness? 

Q.  Yes.  A.  Redness  is  not  particularly  common  in 
fibrositis,  except  perhaps  some  of  the  acute  bursitis  situa¬ 
tions,  where  again  it  is  due  to  the  inflammatory  process 
when  it  is  present. 

Q.  And  for  which  I  believe  you  said  that  salicylates,  in 
your  opinion,  have  no  affect?  A.  On  the  inflammatory  proc¬ 
ess,  that  is  right. 

#•••*****• 

By  Mr.  Callaway: 

Q.  Doctor,  is  there  stiffness,  swelling  and  redness  present 
in  gout?  A.  Yes.  Gout  is  characterized  by  that. 

Q.  Is  there  any  dependable  co-relation  between  the 
104  administration  of  salicylates  and  the  reduction  of 
redness,  stiffness  and  swelling  in  gout?  A.  In  gout, 
salicylates  will  occasionally  have  a  transient  and  undepend¬ 
able  effect  on  the  pain,  but  no  other  effect  on  the  swelling, 
redness  and  stiffness. 

Q.  Doctor,  is  there  medication  that  does  have  a  depend¬ 
able  effect  upon  stiffness,  swelling  and  redness  in  gout? 
A.  Yes.  We  have  a  medication  known  as  colchicine,  which 
has  been  known  since  the  time  of  the  Greeks,  which  is  very 
effective  in  the  treatment  of  gout.  More  recently,  of  course, 
we  have  a  hormone  treatment,  ACTH  wflth  which  excellent 
results  have  been  obtained  in  gout. 

Q.  Now,  Doctor,  next  I  want  to  call  your  attention  to  the 
testimony  of  Dr.  Weisberg  on  page  633,  beginning  on  line 
3  and  running  through  line  17.  In  your  opinion  and  in  your 
experience,  is  ankylosis  comparatively  rare  in  rheumatoid 
arthritis?  A.  In  my  opinion,  it  is  not  comparatively  rare. 

Q.  Doctor,  I  also  want  to  call  your  attention  to  the  testi¬ 
mony  of  Dr.  Weisberg  on  pages  640  and  641,  beginning  on 
line  22  on  page  640,  and  running  through  line  3  on  page  641. 
Do  you  know,  or  if  you  do  not  know,  what  has  been  your 
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experience  as  to  the  percentage  of  arthritic  patients  who 
are  afflicted  with  rheumatoid  arthritis?  A.  There  are  no 
accurate  figures  on  the  percentage  of  all  patients 
105  with  rheumatic  disease  who  have  rheumatoid  arthri¬ 
tis.  The  best  estimate  which  has  been  made  places 
a  percentage  at  somewhere  between  25  and  40  percent  of 
all  sufferers  writh  rheumatic  diseases. 

•  ••••••••• 

109  Q.  In  your  opinion,  would  a  daily  dosage  of  400 

110  grains  of  aspirin  be  toxic?  A.  It  not  only  would  be, 
it  is  very  definitely  toxic. 

Q.  I  call  your  attention  to  Dr.  Mayer’s  statement,  lines  4 
through  8  on  page  696.  Do  you  have  any  comment  on  that, 
Doctor?  A.  The  record  is  concerned  with  a  statement  that 
only  25  to  30  grains  of  aspirin  can  be  absorbed  at  one  time, 
the  rest  of  it  passing  out  in  the  stool,  so  that  it  doesn’t 
matter  how  much  you  give  by  mouth,  only  a  certain  amount 
is  absorbed.  Modern  investigation  is  in  complete  conflict 
with  that  statement.  Salicylates  are  rapidly  absorbed  and 
the  blood  level  is  very  definitely  proportioned  to  the  dosage 
given  up  to  a  level  of  at  least  five  times  twenty-five  or 
thirty  grain  doses  that  Dr.  Mayer  has  referred  to.  Up  to 
a  level  of  at  least  150  grains,  to  make  it  clear. 

Q.  Next,  Doctor,  I  call  your  attention  to  Dr.  Mayer’s 
Statement  on  page  689  of  the  record,  that  over  50  percent 
of  the  cases  of  arthritis  are  due  to  syphilis,  gonorrhea  and 
tubercular  infection.  Do  you  agree  with  that  statement? 
A.  I  do  not  agree  with  the  statement  and  I  know  of  no 
data  which  would  support  that  statement. 

•  ••••••••• 

111  Cross  Examination 

By  Mr.  Brodkey: 

•  •••••••»• 

118  Q.  I  think  we  know  that,  Doctor.  A.  And  no 
form  of  salicylates  by  themselves  can  be  considered 
even  coming  close  to  adequate  treatment  of  any  form  of 
arthritis. 


Q.  Another  general  question,  Doctor:  As  to  the  opinions 
you  have  expressed  here  today,  would  they  have  been  the 
same  had  you  expressed  them  ten  years  ago  ?  A.  No. 

•  ••••••••• 

121  Q.  Now,  Doctor,  you  undertook,  early  in  your  ques¬ 
tioning  today,  to  describe  for  us  the  difference  be¬ 
tween  rheumatism  and  arthritis.  Would  you  mind  repeating 
that  just  as  briefly  as  you  can  here?  A.  Arthritis  by  defi¬ 
nition  is  the  disease  process  in  which  the  joint  itself  is 
involved.  Non-articular  rheumatism  may  give  rise  to  very 
similar  symptoms,  but  it  is  due  to  changes  which  are  not 
in  the  joint  proper,  but  are  in  the  muscles,  ligaments,  ten¬ 
dons  and  so  on,  or  bursa  around  the  joint. 

Q.  Well  now%  Dr.  Robinson,  would  you  say  that  everyone 
w’ho  specializes  in  your  field  agree  that  that  is  a  proper 
description,  a  proper  definition,  or  is  there  a  difference  of 
opinion  ?  A.  The  best  agreement  which  has  been  ob- 

122  tained  is  the  official  classification  of  the  American 
Rheumatism  Association,  and  the  division  I  have  just 

given  you  in  general  follows  that  classification. 

•  ••••••••• 

150  Redirect  Examination 
By  Mr.  Callaway: 

Q.  Doctor,  just  one  or  two  more  questions.  Mr.  Brodkey 
asked  you  some  questions  back  there  in  regard  to  where 
relief  in  cases  in  w’hich  relief  of  pain  was  obtained  by  salicy¬ 
lates,  w’ould  not  that  increase  the  mobility  of  the  joint.  Did 
I  understand  you  or  did  I  understand  him  in  that  question 
to  say  that  the  increase  in  mobility  was  because  before  relief 
of  pain  wras  obtained,  the  man  was  reluctant  to  move  his 
limb  and  after  the  pain  was  relieved,  he  was  not  reluctant 
to  move  his  limb?  A.  I  did  not  make  that  statement,  but 
it  was  included  in  a  question  directed  to  me  that  the  patient 
moved  the  limb  because  it  did  not  hurt,  and  I  agreed  that  in 
certain  circumstances,  that  is  true. 

Q.  In  other  words,  do  I  understand  from  that  that  the 
joint  has  had  the  same  range  of  motion  all  the  time  and  the 
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patient  would  not  put  the  joint  through  that  range  of  motion 
because  of  the  pain  it  occasioned;  is  that  correct?  A.  That 
appears  to  be  the  situation  in  certain  patients,  very 
151  definitely. 

6  Excerpts  From  Oral  Argument 

Mr.  Markel :  Gentlemen,  this  of  course  is  an  appeal  from 
a  tentative  order,  and  I  had  expected  to  come  here  in  very 
high  hopes  of  discussing  with  the  Commission  the  tentative 
order — not  so  much  as  to  what  was  wrong  with  it,  but  more 
to  discuss  with  the  Commission  the  reason  why  the  proposed 
Order,  by  these  respondents,  should  in  fact  be  accepted  by 
this  Commission. 

It  was  not  until  the  day  before  yesterday  when  a  matter 
capie  to  my  attention  which  certainly  threw  me  into  con¬ 
sternation,  and  which  made  it  necessary  for  me  to  come  here 
in  a  certain  sense  of  frustration. 

I  don ’t  quite  know  what  to  make  of  it,  but  I  want  to  make 
a  point.  In  order  that  you  follow  me  better,  I  want 

7  to  hand  you  your  own  Order,  issued  in  Docket  5741, 
in  the  matter  of  Xorlon  Corporation,  et  al,  and  I 

have  marked  for  your  Honors’  convenience  the  portions  to 
which  I  particularly  desire  to  call  attention,  because,  as  I 
have  said,  I  don’t  know  quite  what  to  make  of  it. 

I  would  like  to  refer  your  Honors’  attention  to  the  second 
page  in  the  tentative  order  and  particularly,  for  the  pur¬ 
poses  of  this  record,  read  the  underscored  part  of  it: 

“After  the  issuance  of  said  Complaint  and  the  filing 
of  Respondents’  Answer  thereto,  Counsel  for  Respond¬ 
ents  entered  into  a  stipulation  with  Counsel  Supporting 
the  Complaint  wherein  it  was  stipulated  and  agreed 
that  the  entire  transcript  of  all  hearings  held  and  to  be 
held  in  the  proceedings  against  Dolcin  Corporation,  et 
al,  Docket  Xo.  5692,  should  become  a  part  of  the  record 
in  the  above-entitled  proceedings  to  the  same  extent  as 
if  such  transcript  had  been  received  in  the  regular 
course  of  hearing,  and  that  the  above-entitled  proceed¬ 
ings  might  be  adjudicated  on  the  basis  of  such  prin¬ 
ciples” — 
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and  so  forth. 

Now  then,  I  come  to  the  Commission’s  Order,  hearing 
date  May  1, 1952,  which,  as  I  say,  did  not  come  to  my  atten¬ 
tion  until  the  day  before  yesterday  when  I  was  preparing 
for  this  oral  argument,  and  there  it  says: 

8  “The  Commission,  having  duly  considered  the 

record  herein” - 

What  record? 

That  is  the  record  before  you  gentlemen  now - : 

- “has  decided  upon  a  certain  order” - 

- and  the  order  upon  which  the  Commission  has  decided 

is  the  record  of  this  case.  The  tentative  order  is  identical, 
to  the  dotting  of  the  “i”  and  the  crossing  of  the  “t”,  to 
the  tentative  order  from  which  I  am  now  appealing. 

So,  frankly,  gentlemen,  I  just  don’t  know  what  to  do. 

I  was  almost  tempted  to  say,  “If  that’s  the  case,  why 
bother  with  argument?” 

However,  I  have  been  waiting  since  October  of  1948, 
finally  to  come  before  this  Commission  with  my  problem. 
Had  there  been  any  means  for  me  to  come  before  the  Com¬ 
mission  there  never  would  have  been  a  trial  in  this  case, 
because,  after  all,  this  case  involves  a  very,  very  narrow 
issue.  It  involves  the  difference  between  my  proposed  order 
and  that  of  counsel  in  support  of  the  complaint  over  about 
two  little  words.  I  think  when  men  of  intelligence  and 
men  who  are  charged  with  the  responsibility  of  regulating 
an  industry  which  has  to  operate  economically  and  prac¬ 
tically,  after  all,  cannot  get  together,  there  is  something 
wrong. 

Now,  I  have  threatened  to  come  before  this  Com- 

9  mission  a  number  of  times,  and  I  must  say  no  one 
ever  told  me  not  to  come — it  was  only  pointed  out  to 

me  that  the  Rules  do  not  provide  for  any  such  procedure, 
and  it  was  suggested  it  would  be  to  no  avail  to  come  with 
my  offer  of  settlement,  and  I  feel  very  strongly  that  if 
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counsel  for  the  respondents  wanted  to  settle  there  certainly 
should  be  a  way  to  do  so,  if  there  is  not. 

Now  that  comment,  of  course,  is  in  passing  and  I  may  be 
over-indulging,  but  I  personally  feel  that  we  could  have 
avoided  a  trial  in  this  case  had  I  had  an  opportunity  to 
make  my  proposition  to  the  Commission. 

Now,  one  more  comment  on  this  particular  order  and 
incidentally  that  is  one  reason,  in  my  opinion,  why  we  have 
not  been  able  to  settle  this  case  from  the  beginning. 

This  whole  Dolcin  picture  has  been  affected  by  others. 
I  will  characterize  them  as  commercial  pirates,  as  economic 
leeches.  I  heartily  agree  with  the  Commission  in  its  attitude 
toward  some  of  them.  A  court  order  has  been  entered 
against  some  to  cease  and  desist  from  infringing  on  patents. 
We  share  your  feelings  against  some  of  these  other  people, 
and  we  have  felt  that  the  same  way  as  you  do  as  to  the 
type  of  conduct  in  which  they  have  indulged. 

But,  we  should  not  have  unnatural  burdens  and  unnatural 
atmosphere  because  in  the  trial  of  our  case  the  ultimate 
objective  was  really  somebody  else,  and  that  is  the 
10  way  it  has  been  from  the  beginning.  I  think  that  is 
the  way  we  have  had  to  try  our  case. 

Now,  I  did  not  know  about  this  procedure  earlier,  gentle¬ 
men.  But  this  is  an  additional  error  in  the  proceedings, 
in  addition  to  those  which  I  have  assigned  in  my  brief - 

Commissioner  Carson:  Mr.  Markel,  you  said  just  pre¬ 
viously  you  wanted  to  come  before  the  Commission  in  1948, 
and  I  notice  the  Complaint  was  not  issued  until  in  August 
of  1948.  Was  it  before  that  time? 

Mr.  Markel:  Yes,  but  I  think  these  things  should  not 
happen,  at  least  as  far  as  I  was  concerned,  and  I  felt  very 
strongly  that  it  was  not  necessary  to  happen,  your  Honor. 

I  was  called  in  on  this  case  first  wdien  the  Commission 
sought  certain  information  from  the  respondents  and  that 
was  the  basis  of  my  being  retained,  the  Commission’s  letter 
dated  October  6,  1948,  which  was  by  Mr.  Gatlin. 

After  I  had  my  conference  with  the  respondents  here,  I 
reviewed  some  of  the  advertising.  I  want  to  reveal  some- 
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thing.  The  statement  I  am  about  to  make  has  a  bearing 
on  this  matter. 

I  am  not  afraid  of  telling  some  of  the  bad  things  about 
ourselves  because,  after  all,  we  have  not  been  altogether 
perfect. 

There  was  a  Food  and  Drug  seizure  pending  at  that  time. 
Counsel  had  been  retained  to  fight  that  case  in  the 

11  usual  sense  of  that  word  and  spirit.  I  looked  into  the 
circulars  here  and  the  labels  and  labeling,  and  I 

recommended  definitely  and  strictly  that  that  case  be  not 
litigated ;  that  that  early  literature  was,  in  my  opinion,  of  a 
character  w’hich  would  lead  a  substantial  number  of  the 
public  to  believe  maybe  there  was  some  curative  value  to 
this  product,  and  the  first  things  we  clarified  were  claims 
so  as  to  advise  the  public  as  to  its  use  as  an  analgesic.  We 
revised  that  literature  long  before  this  complaint  ever 
issued,  which  includes  Commission’s  exhibits  26,  and  Com¬ 
mission’s  exhibit  number — I  don’t  know  the  Commission 
number,  but  anyway  Commission’s  Exhibit  26,  which  was 
issued  in  October  1947. 

The  next  piece  of  advertisement  is  Commission’s  exhibit 
number — well,  in  any  case  it  was  a  piece  of  material  issued 
in  1948  a  little  before  I  came  in  on  this  case,  and  finallv 
Commission’s  Exhibit  76,  which  was  issued  in  January  of 
1949. 

So,  wTe  were  revising  the  whole  literature  at  that  particu¬ 
lar  time  when  we  got  this  letter  from  Mr.  Gatlin.  I  came  in 
to  see  Mr.  Gatlin,  as  we  always  do,  and  I  said,  “Let’s  try 
and  stipulate  a  settlement  of  this  case,  because  we  don’t 
want  litigation.  We  concede  it  is  nothing  but  an  analgesic,” 
and  I  stipulated  time  and  again  when  the  Government 
brought  in  witnesses  to  testify  that  it  will  not  cure  and  will 
not  eliminate  rheumatism,  and  I  said  time  and  again, 

12  “We  will  concede  it.  Interpret  it  as  you  wish,  but 
we  do  not  represent  it  as  such.  Let ’s  get  on  the  record 

a  stipulation  which  clearly  will  show  that  we  have  no  desire 
to  represent  it  as  such.” 
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Now  that,  in  general,  was  the  character  of  our  conversa¬ 
tions,  and  then  Mr.  Gatlin  wanted  certain  additional  ma¬ 
terial,  so  I  told  him  I  would  give  it  to  him. 

In  no  case  where  I  have  ever  appeared  has  the  Commis¬ 
sion  ever  had  any  trouble  in  getting  any  material  it  wanted. 

Then,  there  were  delays  in  negotiations.  I  notice  in  my 
outline  of  procedure  that  I  did  get  a  letter  from  Mr.  Gatlin 
dated  January  12th,  saying  there  were  some  unusual  delays 
and  we  should  get  going,  but  of  course,  that  was  during  the 
holiday  season,  the  Christmas  season,  and  you  gentlemen 
know  that  even  lawyers  do  get  a  little  dilatory  during  that 
season  of  the  vear. 

w 

However,  we  got  busy  again  and  I  submitted  revised 
material.  I  don’t  know  how  long  this  went  on,  until  finally 
I  submitted  something  which  I  felt  was  pretty  much  in 
line  with  what  might  be  fairly  said  of  this  product,  and 
Mr.  Gatlin  said,  “Much  better,”  and  then  he  said  that  he 
would  submit  that  material  to  the  Medical  Division  for  their 
comment  and  would  let  me  know  if  we  could  stipulate  on 
that  basis. 

We  tried  to  agree,  first  of  all,  on  ads  that  would 
13  meet  the  scientific  literature  and  make  the  stipulation 
accordingly. 

Now,  while  I  was  waiting  for  an  answer  to  that  arrange¬ 
ment,  out  of  a  clear  sky  issued  the  complaint.  I  knew  noth¬ 
ing  about  it  and  Mr.  Gatlin  knew  nothing  about  it. 

I  can  understand  how  those  things  happen,  but  it  "would 
not  have  happened  if  it  were  not  for  the  fact  we  were  the 
basis  of  proceedings  against  others,  and  so  it  becomes 
apparent  we  have  been  prejudiced  from  the  beginning. 

Thereafter,  I  filed  my  answer  in  response  to  that  com¬ 
plaint,  and  Mr.  Branch  came  to  see  me. 

•  ••••••••• 

41  Commissioner  Spingarn:  Mr.  Callaway,  counsel  for 
respondent  has  called  our  attention  to  Commission’s 

42  order  on  Docket  No.  5741,  the  Norlon  Corporation 
case,  in  which  the  record  in  this  case  was  used  as  the 

basis  for  the  findings  in  the  order  in  that  case,  and  I  wonder 
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if  you  would  consent  on  that?  I  will  admit  I  am  a  little 
surprised  to  find  a  derivative  case  is  decided  before  the  dis¬ 
position  of  the  parent  case,  as  it  were. 

I  do  not  say  there  is  anything  irregular  or  wrong  about  it, 
but  it  does  seem  a  little  confusing. 

Mr.  Callawav:  I  don’t  know  whv  the  hearing  examiner’s 
order  was  made  the  order  of  the  Commission  prior  to  the 
Commission’s  hearing  of  this  case. 

The  stipulation  in  that  case  was  that  the  evidence  in  the 
other  case  would  be — I  mean,  the  evidence  in  the  Dolcin 
case  would  be  considered  the  evidence  in  the  Norlon  case 
and  the  respondent  in  the  Norlon  case  had  no  other  evidence 
to  offer  whatever,  but  stipulated  additional  facts,  and  they 
waived  proposed  findings  and  agreed  the  hearing  examiner 
could  go  ahead  with  his  initial  decision. 

I  rather  think,  honestly,  it  probably  was  a  mistake  for 
the  Commission  to  make  the  hearing  officer’s  order  the  order 
of  the  Commission;  that  is,  before  the  Commission  heard 
this  case.  But,  there  is  definitely  a  distinction  in  there 
because  there  was  no  contested  matter  in  the  Norlon  case, 
you  understand.  The  order  which  was  issued  in  that  case 
clearly  is  not  quite  a  consent  order,  but  it  is  an  order 
43  without  being  contested. 

So,  I  don’t  think  there  is  any  parallel  about  this, 
that  is,  I  don’t  think  the  respondents’  rights  in  this  case 
are  prejudiced  when  the  Commission  follows  the  order 
of  the  hearing  examiner  in  a  case  which  is  not  contested. 
In  other  words,  the  right  to  contest  it  is  not  prejudiced  on 
the  part  of  the  respondents,  as  I  see  it. 

Commissioner  Carson:  If  anybody  would  be  prejudiced 
I  should  think  it  would  be  you. 

Mr.  Callaway :  I  should  think  so. 

•  ••••••••• 

57  Commissioner  Mason:  We  have  alreadv  entered 
another  order  on  the  basis  of  the  same  testimony,  and 

58  it  would  be  highly  embarrassing,  I  should  think.  Mr. 
Spingarn  told  us  about  what  the  judge  said,  “I  want 

to  be  neither  partial  nor  impartial.” 

•  ••••••••  • 


157 


UNITED  STATES  OF  AMERICA 


Before  Federal  Trade  Commission 


Docket  No.  5741 


In  the  Matter  of 

Norlon  Corporation,  a  corporation,  and  E.  Edward  Shix- 
kel,  Milton  L.  Marks,  Ralph  S.  Marks  and  John  J. 
Anthony,  individually  and  as  officers  of  said  cor¬ 
poration. 


Stipulation  as  to  the  Facts 

Whereas  complaint  was  issued  in  this  proceeding  on 
February  20, 1950,  in  which  it  was  charged  that  respondents 
had  violated  the  Federal  Trade  Commission  Act  in  connec¬ 
tion  with  the  sale  and  distribution  of  a  certain  drug  product 
designated  as  Sural;  and 

Whereas  respondents  Norlon  Corporation,  Milton  L. 
Marks  and  Ralph  S.  Marks,  through  their  attorneys,  Harte 
and  Natanson,  filed  answer  to  the  complaint  admitting  cer¬ 
tain  allegations  of  the  complaint  and  denying  other  alle¬ 
gations  ; 

Now,  therefore,  for  the  purpose  of  eliminating  hearings 
for  the  taking  of  evidence  in  this  proceeding  and  saving  the 
time  and  expense  incident  thereto; 

It  Is  Stipulated  and  Agreed  by  and  betw’een  Joseph  Cal¬ 
laway  Counsel  supporting  the  complaint,  and  the  law  firm 
of  Harte  and  Natanson,  counsel  for  the  respondents,  Norlon 
Corporation,  Milton  L.  Marks  and  Ralph  S.  Marks,  as  fol¬ 
lows  : 

1.  Photostatic  copies  of  the  radio  continuities  mentioned 
in  the  complaint  as  having  been  broadcast  over  certain 
radio  stations  are  set  forth  as  Exhibits  Nos.  1,  2,  3  and  4 
to  this  stipulation.  The  advertisement  appearing  in  the 
Boston  Sunday  Advertiser,  issue  of  April  24,  1949,  as  set 
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forth  in  the  complaint  is  attached  to  this  stipulation  as  Ex¬ 
hibit  No.  5.  The  pamphlet  “How  to  Get  Prompt  Relief  from 
the  Symptoms  of  Rheumatism  and  Arthritis”  mentioned  in 
the  complaint  is  attached  to  this  stipulation  as  Exhibit  No. 

6.  All  of  said  exhibits  are  made  a  part  of  this 
158  stipulation  the  same  as  if  they  were  copied  in  full 
herein. 

2.  The  preparation  Sural  is  substantially  the  same  as 
and  will  have  substantially  the  same  therapeutic  effect  as 
the  preparation  Dolcin,  which  is  sold  by  the  Dolcin  Corpora¬ 
tion,  one  of  the  respondents  in  Federal  Trade  Commission 
Docket  No.  5692. 

3.  The  entire  transcript  of  all  hearings  which  have  been 
held  and  may  be  held  in  the  matter  of  Dolcin  Corporation, 
et  al.,  Docket  No.  5692,  shall  be  made  a  part  of  the  record 
in  this  proceeding  to  the  same  extent  as  if  the  evidence  in 
Docket  No.  5692  were  initially  taken  in  this  proceeding. 

4.  In  the  event  the  proceeding  in  the  matter  of  Dolcin 
Corporation,  et  al.,  Docket  No.  5692,  is  disposed  of  by 
stipulation  as  to  the  facts  or  otherwise,  without  hearings 
for  the  taking  of  evidence  in  support  of  the  allegations  of 
the  complaint  or  in  opposition  thereto  being  completed, 
additional  evidence  may  be  offered  by  either  side  in  this 
proceeding.  Or,  at  the  completion  of  hearings  in  Docket 
No.  5692,  respondents  in  this  proceeding  may  offer  addi¬ 
tional  evidence  in  opposition  to  the  allegations  of  the  com¬ 
plaint,  should  they  desire  to  do  so. 

Dated  this  2nd  day  of  October,  1950. 

Joseph  Callaway, 

Counsel  Supporting  Complaint. 

Harte  and  Natanson 

By  George  Natanson 
Counsel  for  respondents ,  Nor¬ 
ton  Corporation,  Milton  L. 
Marks,  and  Ralph  S.  Marks. 

Approved : 
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65  Decision  of  the  Commission  and  Order 

To  File  Repori  of  Compliance 

Service  of  the  initial  decision  of  the  hearing  examiner  in 
this  proceeding  having  been  completed  on  March  19,  1952, 
and  the  Commission  having  on  April  17,  1952,  extended  un¬ 
til  further  order  of  the  Commission  the  date  on  which  the 
said  initial  decision  would  otherwise  become  the  decision 
of  the  Commission;  and 

The  Commission  having  duly  considered  the  record 
herein  and  being  of  the  opinion  that  said  initial  decision  is 
adequate  and  appropriate  to  dispose  of  this  proceeding: 

It  Is  Ordered  that  the  initial  decision  of  the  hearing  ex¬ 
aminer,  a  copy  of  which  is  attached,  shall,  on  the  1st  day 
of  May,  1952,  become  the  decision  of  the  Commission. 

It  Is  Further  Ordered  that  the  respondents  Norlon  Cor¬ 
poration,  Milton  L.  Marks,  and  Ralph  S.  Marks,  shall, 
within  sixty  (60)  days  after  service  upon  them  of  this 
order,  file  with  the  Commission  a  report  in  writing 

66  setting  forth  in  detail  the  manner  and  form  in  wrhich 
they  have  complied  with  the  order  to  cease  and  de¬ 
sist. 

By  the  Commission. 

D.  C.  Daniel, 

D.  C.  Daniel, 

(Seal)  Secretary. 

Issued:  May  1,  1952 

•  •••••••*• 

67  Excerpt  from  Initial  Decision 

By  Abner  E.  Lipscomb, 

Hearing  Examiner. 

Pursuant  to  the  provisions  of  the  Federal  Trade  Com¬ 
mission  Act,  the  Federal  Trade  Commission,  on  February 
20,  1950,  issued  and  subsequently  served  its  complaint  in 
the  above-entitled  proceeding  upon  respondents  Norlon 
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Corporation,  a  corporation,  and  E.  Edward  Shinkel,  Mil- 
ton  L.  Marks,  Ralph  S.  Marks  and  John  J.  Anthony,  in¬ 
dividually  and  as  officers  of  said  corporate  respondent. 
After  the  issuance  of  said  complaint  and  the  filing  of  re¬ 
spondents’  answer  thereto,  counsel  for  the  respondents  en¬ 
tered  into  a  stipulation  with  counsel  supporting  the  com¬ 
plaint,  wherein  it  was  stipulated  and  agreed  that  the  entire 
transcript  of  all  hearings  held  and  to  be  held  in  the  pro¬ 
ceeding  against  Dolcin  Corporation,  et  al.,  Docket  No.  5692, 
should  become  a  part  of  the  record  in  the  above-entitled 
proceeding  to  the  same  extent  as  if  such  transcript  had 
been  received  in  regular  course  of  hearings  herein,  and  that 
the  above-entitled  proceeding  might  be  adjudicated  upon 
the  basis  of  such  transcript,  supplemented  by  the  stipula¬ 
tions  between  counsel  contained  in  the  record  in  the  above- 
entitled  proceeding.  Thereafter  this  proceeding  regularly 
came  on  for  final  consideration  by  said  hearing  examiner 
on  the  complaint,  the  answer  thereto,  the  above-mentioned 
transcript  and  stipulations,  the  presentations  of  proposed 
findings  as  to  the  facts  and  conclusions  having  been  waived 
by  counsel,  and  said  hearing  examiner,  having  duly  con¬ 
sidered  the  record  herein,  finds  that  this  proceeding  is  in 
the  interest  of  the  public  and  makes  the  following  findings 
as  to  the  facts,  conclusion  drawn  therefrom,  and  order. 

•  •••«••••• 
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Pelilion  for  Review  of  Order  of  the  Federal  Trade  Commission 


Michael  F.  Marker 
Attorney  for  Petitioners 
522  Munsey  Building 
Of  Counsel:  Washington  4,  D.  C. 

Wayne  K.  Hill 


Press  or  Byron  S.  Adams.  Washington.  D.  C. 


STATEMENT  OF  QUESTIONS  PRESENTED 

(1)  Should  respondent’s  order  be  set  aside  on  the  ground 
that  the  petitioners  were  denied  a  fair  and  impartial  hear¬ 
ing  in  that  the  holding  of  the  hearing,  its  conduct,  and  the 
character  of  the  order  issued,  were  patently  dictated  by 
public  interest  considerations  arising  from  the  conduct  of 
other  parties  and  were  necessitated  by  stipulations  with 
such  parties  in  their  cases? 

(2)  Does  the  substantial  evidence  of  record  sustain  the 
challenged  provisions  of  the  order,  and  are  certain  of  these 
contrary  to  law’  in  that  they  fail  to  recognize  the  statutory 
distinction  between  medical  and  lay  advertisements,  and 
require  unlawful  qualifications  in  representing  the  thera¬ 
peutic  value  of  the  drug? 

(3)  Were  the  petitioners  deprived  of  their  right  to  full 
cross-examination  by  refusal  to  allow  them  to  confront  the 
Commission  witnesses  giving  opinion  evidence  based  in 
part  on  the  literature,  with  contrary  opinions  from 
admittedly  reputable  scientific  journals  by  acknowledged 
authorities? 

(4)  Did  the  Examiner  err  in  refusing  to  receive  in  evi¬ 
dence  relevant  scientific  articles  by  authors  of  acknowi- 
edged  authority  as  published  in  reputable  scientific 
journals,  through  experts  in  the  field  fully  qualified  to  be 
cross-examined  on  all  pertinent  scientific  evidence? 

(5)  Were  petitioners  denied  a  full  hearing  on  the  basic 
issue  of  therapeutic  value  of  their  drug  by  termination  of 
the  hearing  over  their  objections  prior  to  hearing  available 
witnesses  on  that  specific  issue? 

(6)  Should  petitioners’  application  (denied  by  this  Court 
with  leave  to  renew’  at  this  time)  to  adduce  additional  evi¬ 
dence  material  to  the  issues  raised  by  the  challenged  pro¬ 
visions  of  the  order  and  not  available  to  the  petitioners 
during  the  course  of  the  hearing,  be  granted? 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  11,700 


Dolcin  Corporation',  and  Victor  Van  Der  Linde,  George 
Shimmerlik,  and  Albert  T.  Wantz,  individually  and 
as  officers  of  Dolcin  Corp., 

Petitioners , 


v. 

Federal  Trade  Commission, 
Respondent. 


Petition  for  Review  of  Order  of  the  Federal  Trade  Commission 


BRIEF  FOR  PETITIONERS 


JURISDICTIONAL  STATEMENT 

This  is  a  proceeding  on  petition  to  review  an  order  of  the 
respondent,  Federal  Trade  Commission,  directing  peti¬ 
tioners  to  cease  and  desist  from  making  certain  specified 
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and  allegedly  false  representations  in  advertising  the  ther¬ 
apeutic  value  of  their  drug  product,  marketed  under  the 
brand  name,  “DOLCIN”. 

The  order  under  review  was  issued  on  a  record  made  at 
a  hearing  before  respondent’s  Examiner  pursuant  to  com¬ 
plaint  and  answer. 

The  petition  herein  for  review  of  that  order  was  filed 
pursuant  to  Section  5  (c)  of  the  Federal  Trade  Commis¬ 
sion  Act,  as  amended,  3S  Stat.  719  (1914),  15  U.S.C.A. 
§45(c),  which  provides  in  pertinent  part  that  review  of 
such  an  order  may  be  obtained  in  the  court  of  appeals 
“within  any  circuit  where  the  *  *  *  act  or  practice  in 
question  was  used  *  #  *.” 

As  alleged  in  the  complaint  and  admitted  in  the  answer 
thereto,  petitioners  sell,  distribute,  and  advertise  DOLCIN, 
in  interstate  commerce,  including  the  District  of  Columbia. 
This  Honorable  Court,  therefore,  has  jurisdiction  to  enter¬ 
tain  the  petition  for  review  in  the  instant  case. 

STATEMENT  OF  THE  CASE 

The  order  before  this  Court  on  petition  to  review  is  the 
culmination  of  a  proceeding  initiated  by  the  respondent’s 
complaint,  issued  on  August  18,  1949,  alleging  in  substance 
in  its  pertinent  parts,  that  therapeutic  claims  made  for 
DOLCIN,  and  the  claims  that  the  drug  was  safe  and  in¬ 
expensive,  were  false  and  misleading.  The  issues  resolved 
by  the  challenged  provisions  of  the  order  were  framed  by 
the  petitioners’  denial  of  these  allegations. 

The  subject  of  the  order  is  a  medicinal  preparation 
marketed  by  the  petitioner,  Dolcin  Corporation,  under  its 
brand  name  “DOLCIN”.  Dolcin  Corporation  has  repre¬ 
sented,  and  does  represent,  DOLCIN  as  having  therapeutic 
value  in  relieving  pains,  fever,  and,  in  many  instances,  stiff¬ 
ness  and  swelling  due  to  arthritic  and  rheumatic  conditions, 
and  also  that  DOLCIN,  taken  as  directed,  may  be  taken 
safely,  and  that  the  recommended  treatment  is  inexpensive. 
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DOLCIN  is  fabricated  in  tablet  form  from  ingredients 
which  include,  as  its  active  ingredients,  calcium  succinate 
and  acetylsalicylic  acid  (aspirin).  These  active  ingredients 
are  included  in  specified  proportions  of  2.8  grains  of  cal¬ 
cium  succinate  and  3.7  grains  of  aspirin  per  tablet.  This 
formula  is  commonly  identified  by  the  term  “succinate- 
salicylate  formulation”.  The  directions  for  use  of  the 
drug,  required  to  be  borne  on  its  label  in  compliance  with 
the  Federal  Food,  Drug,  and  Cosmetic  Act,  as  amended, 
52  Stat.  1040  (1938),  21  U.S.C.A.  §301  et  seq.,  direct  con¬ 
sumers  to  take  24  tablets  daily  (6  tablets  4  times  a  day) 
for  four  weeks  in  the  presence  of  severe  arthritic  and 
rheumatic  symptoms,  and  thereafter  in  reduced  doses 
according  to  requirements  as  outlined  in  greater  detail  in 
the  labeling  accompanying  the  drug.  The  maximum  pre¬ 
scribed  dose  of  DOLCIN  for  severe  arthritic  and  rheu¬ 
matic  conditions  will  thus  provide  daily  about  90  grains  of 
aspirin,  and  about  65  grains  of  calcium  succinate. 

The  basic  issues  raised  by  respondent’s  complaint  and 
the  petition  filed  with  this  Court  seeking  review  of  re¬ 
spondent’s  final  order  are:  (1)  the  therapeutic  value  of 
the  succinate-salicylate  formulation  as  described  in  the 
symptomatic  treatment  of  arthritis  and  rheumatism; 
(2)  whether  DOLCIN  may  be  taken  safely  when  taken  as 
directed;  and  (3)  whether  the  recommended  treatment  may 
properly  be  characterized  in  the  advertising  as  “inex¬ 
pensive”. 

The  complaint  raises  the  further  issue  of  the  therapeutic 
value  of  DOLCIN  in  curing  or  correcting  the  underlying 
causes  of  arthritis  and  rheumatism.  However,  this  has 
never  been  an  issue  in  fact  since  these  petitioners  have 
never  wished  to  make  such  claims  (J.A.  713).  They  have, 
from  the  beginning,  always  offered  to  so  stipulate  and  to 
revise  any  advertisements  susceptible  to  such  a  construc¬ 
tion,  so  as  to  clearly  restrict  copy  to  therapeutic  claims  in 
the  symptomatic  treatment  of  arthritis  and  rheumatism  as 
indicated  (J.A.  S5-9,  603,  657,  664-5,  713). 


4 


The  issues  of  fact,  as  summarized,  were  informally 
raised  by  the  respondent  nearly  a  year  prior  to  the  issu¬ 
ance  of  the  complaint.  Petitioners  retained  counsel  and 
directed  that  he  undertake  to  reconcile  the  differences. 
Accordingly,  negotiations  to  that  end  were  promptly 
initiated  with  respondent’s  appropriate  division  with  a 
view,  and  in  the  hope,  of  effecting  disposition  of  the  whole 
matter  by  stipulating  the  basic  claims  justified  for  DOL- 
CIX,  all  in  accordance  with  established  procedures.  The 
criticized  advertising  material  was  significantly  revised  for 
the  purpose  of  such  a  conference  and  such  revised  copy 
served  as  the  basis  for  these  negotiations.  Pursuant  to 
discussions  had,  proposed  copy  was  further  revised  and 
submitted  to  Mr.  Don  Gatling,  then  Chief  of  the  division 
having  undertaken  to  consider  the  matter.  Mr.  Gatling 
accepted  this  material,  saying  that  he  would  submit  it  to 
the  Medical  Division  for  its  review  and  criticism  and  would 
thereafter  inform  counsel  whether  the  latest  revision  con¬ 
formed  to  the  respondent’s  views  as  to  the  factual  issues 
raised.  The  complaint  in  this  proceeding  issued  while  the 
petitioners  were  waiting  for  Mr.  Gatling’s  promised  com¬ 
ments  on  the  latest  revision,  without  notice  either  to  the 
petitioners  or  to  Mr.  Gatling  (J.A.  85-9).  After  issuance 
of  the  complaint,  the  petitioners  continued  to  press  for  a 
disposition  of  the  matter  hv  stipulation  even  during  the 
progress  of  the  proceeding  before  the  respondent’s  Exam¬ 
iner  (J.A.  85-9,  603,  657,  664-5,  712-3). 

Each  of  the  advertisements  received  in  evidence,  in¬ 
cluding  those  cited  in  support  of  the  Examiner’s  initial 
decision  (J.A.  56-60),  predates  the  issuance  of  complaint. 
All  the  exhibits  predate  the  advertising  copy  in  use  at  that 
time,  since  all  advertisements  then  used  were  copy  which 
had  been  significantly  revised,  as  stated,  some  time  prior 
to  issuance  of  the  complaint.  The  respondent’s  final  order 
cites  the  same  unrevised  early  advertising  copy  in  support 
r.f  ‘he  con  fusions  of  its  order  (J.A.  83). 
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During  the  pendency  of  the  proceeding,  respondent’s 
counsel  in  charge  stipulated  with  counsel  for  other  parties 
in  several  other  cases  before  it  that  any  order  in  their 
cases  be  based  on  the  record  made  in  this  case  ( J.A.  732-3). 
This  stipulation  was  subsequently  adopted  by  the  Exam¬ 
iner  of  this  case,  who  also  acted  as  Examiner  in  the  other 
cases,  and  eventually  by  the  respondent  (J.A.  734-5).  The 
respondent’s  final  order  was  issued  in  at  least  one  such 
other  case  prior  to  the  consideration  of  this  case  on  its 
merits  (J.A.  734).  That  order  was  identical  to  the  order 
here  under  review  in  all  material  respects. 

Hearings  were  held  by  the  respondent’s  Examiner  on 
the  questions  raised  by  its  complaint  herein.  Commission 
counsel  commenced  presentation  of  its  evidence  on  March 
6,  1950,  and  continued  to  present  witnesses  periodically 
until  January  10,  1951,  having  presented  in  all  six  wit¬ 
nesses  during  this  period.  Thereafter,  petitioners  com¬ 
menced  presenting  their  witnesses.  This  phase  of  the 
hearing  commenced  on  March  20,  1951,  and  was  concluded, 
over  petitioners’  objection,  on  July  18,  1951,  after  peti¬ 
tioners  had  presented  nine  expert  witnesses  and  twelve  lay 
witnesses.  Thereafter,  Commission  counsel  presented  re¬ 
buttal  testimony  of  two  witnesses,  the  last  of  whom  was 
heard  on  October  17,  1951.  The  record  was  then  formally 
closed  at  a  special  session  held  before  the  Examiner  for 
that  purpose  on  November  13,  1951. 

Petitioners  objected  to  the  closing  of  the  hearing  as  pre¬ 
mature  because  very  little  evidence  had  been  received 
specifically  on  the  basic  issue  of  the  therapeutic  value  of 
the  succinate-salicylate  formulation  and  there  were  then 
available  witnesses  who  had  had  clinical  experience  with 
this  specific  drug  (J.A.  713-714),  and  furthermore,  the 
Examiner  had  failed  to  issue  a  subpoena,  after  having 
earlier  indicated  a  willingness  to  do  so,  to  the  only  expert 
who  had  investigated  the  efficacy  of  this  specific  formula¬ 
tion  and  had  published  his  data  in  a  medical  journal. 
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The  petitioners  appealed  the  Examiner’s  order  requir¬ 
ing  these  petitioners  to  conclude  presentation  of  their  evi¬ 
dence  to  the  respondent  by  motion  dated  June  29,  1951 
(J.A.  19),  and  also  applied  to  it  for  the  subpoena  which 
the  Examiner  had  failed  to  issue.  Respondent  denied  peti¬ 
tioners’  motion  as  “premature”  (J.A.  41).  Thereafter, 
this  motion  was  renewed  before  the  respondent  when  it 
heard  the  cause  on  the  merits,  and  was  again  denied. 

The  grounds  for  the  disposition  of  these  petitioners’ 
motions  for  leave  to  present  the  additional  available  evi¬ 
dence  before  closing  the  record  are  somewhat  obscure.  In 
denying  the  interlocutory  motion,  the  refusal  to  issue  the 
requested  subpoena  was  rested  on  the  ground  that  the  Ex¬ 
aminer  had  been  “willing  to  issue  such  a  subpoena  upon 
proper  request  therefor”  (J.A.  40).  The  remaining  re¬ 
quests  were  denied  on  the  ground  that  the  appeal  was  “pre¬ 
mature”  (J.A.  41).  In  denying  the  motion  after  argument 
of  the  cause  on  the  merits,  respondent  stated  these  peti¬ 
tioners  “were  given  full  opportunity  to  present  their  de¬ 
fense  including  the  testimony  of  Dr.  Szucs”  (J.A.  80).  The 
Examiner  had  declined  to  receive  such  additional  evidence 
and,  presumably,  to  issue  a  subpoena  to  Dr.  Szucs,  on  the 
ground  “that  further  evidence  by  respondents  will  be 
merely  cumulative”  (J.A.  714). 

The  Examiner  issued  his  initial  decision  on  January  22, 
1952  (J.A.  52).  These  petitioners  appealed  to  the  respond¬ 
ent  from  the  Examiner’s  initial  decision.  The  cause  was 
argued  before  the  respondent  on  June  5, 1952,  and  the  final 
order,  the  order  here  under  review,  was  issued  by  the  re¬ 
spondent  on  December  2,  1952  (J.A.  69,  82). 

The  petition  seeking  the  review  of  respondent’s  order 
by  this  Court  was  filed  on  February  6,  1953  (J.A.  2). 

Subsequent  to  the  filing  of  the  petition  for  review,  and 
on  October  13,  1953,  these  petitioners  filed  an  application 
to  this  Court  praying  that  this  Court  issue  an  order  direct¬ 
ing  that  additional  evidence  be  adduced  before  the  re¬ 
spondent,  including,  in  particular,  newly  available  evidence 
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which  had  not  been  available  during  the  course  of  the  hear¬ 
ings  before  the  Examiner.  This  motion  was  denied  by  this 
Court  on  November  27,  1953,  “without  prejudice  to  a  re¬ 
newal  at  the  hearing  of  this  case  on  the  merits.”  Accord¬ 
ingly,  the  petitioners  hereby  respectfully  renew  the  said 
application  and  respectfully  request  this  Honorable  Court 
to  consider  the  original  Application,  Answer  and  Reply,  as 
filed  with  this  Court,  and  to  hear  further  argument  thereon 
when  this  cause  is  heard  on  the  merits. 

STATUTES  INVOLVED 

The  following  statutes,  pertinent  portions  of  which  are 
set  forth  in  Appendix  A  to  this  brief,  are  involved: 

1.  Section  5  (c)  and  (d)  of  the  Federal  Trade  Commis¬ 
sion  Act,  as  amended,  3S  Stat.  719  (1914),  15  U.S.C.A. 
§  45. 

2.  Section  503  (b)  of  the  Federal  Food,  Drug,  and  Cos¬ 
metic  Act,  as  amended,  65  Stat.  64S  (1951),  21  U.S.C.A. 
§  353. 

STATEMENT  OF  POINTS 

(1)  The  order  under  review  should  be  set  aside  on  the 
ground  that  these  petitioners  were  denied  a  fair  and  im¬ 
partial  hearing. 

(2)  The  order  under  review  (a)  is  not  sustained  by  the 
substantial  evidence  of  record,  and  (b)  is  inconsistent  with 
applicable  statutory  provisions  and  legal  principles. 

(3)  The  order  under  review  was  unlawfully  issued  since 
the  petitioners  were  denied  a  fair  and  full  hearing  (a)  in 
that  they  were  denied  a  full  right  of  cross-examination, 
(b)  certain  exhibits  were  unlawfully  excluded  from  the 
record,  and  (c)  the  hearing  was  prematurely  closed  over 
petitioners  ’  objection. 
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(4)  The  petitioners’  application  (heretofore  denied  by 
this  Court  with  leave  to  renew  at  this  time)  to  adduce  addi¬ 
tional  evidence  relevant  and  material  to  the  issues  raised 
by  the  challenged  provisions  of  the  order  and  not  available 
to  the  petitioners  during  the  course  of  the  hearing,  is 
hereby  renewed  and  it  should  be  granted  in  order  to  pro¬ 
vide  this  Court  with  a  full  and  complete  record. 


SUMMARY  OF  THE  ARGUMENT 
Point  I 

The  respondent’s  order  under  review  should  be  set  aside 
on  the  ground  that  these  petitioners  were  denied  a  fair 
and  impartial  hearing. 

The  public  interest  involved,  if  any,  could  have  been  ade¬ 
quately  served  had  these  petitioners  been  accorded  the 
privilege  of  revising  the  questioned  advertising  material 
so  as  to  bring  it  more  nearly  in  line  with  respondent’s 
views,  in  accordance  with  the  customary  Commission  prac¬ 
tice  in  such  cases.  This  is  readily  indicated  by  the  fact 
that  all  of  the  exhibits  of  advertising  copy  received  in  evi¬ 
dence  on  offers  of  Commission  counsel  on  which  the  order 
under  review  is  rested,  predate  the  complaint  and  are  of 
a  type  abandoned  or  significantly  revised  some  time  prior 
to  the  issuance  of  the  complaint,  pursuant  to  negotiations 
had  with  the  appropriate  division  of  respondent’s  or¬ 
ganization. 

Nor  would  the  respondent  under  these  circumstances  have 
resorted  to  a  remedy  so  drastic  in  its  impact,  we  submit, 
but  for  the  fact  that  some  of  its  employees  had  placed  it 
in  a  position  where  the  normal  and  customary  channels  of 
settling  differences  of  this  character  had  necessarily  to  be 
denied  these  petitioners.  The  very  holding  of  the  hearing, 
its  conduct,  and  the  character  of  the  order  issued  in  this 
case  were  patently  dictated  by  public  interest  considera¬ 
tions  arising  from  the  conduct  of  other  parties  in  other  cases 
and  were  necessitated  by  stipulations  with  such  other  par- 
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ties  in  their  cases  before  the  respondent,  providing  that 
any  order  issued  against  them  be  based  on  the  record  in 
this  case.  Thus,  the  whole  instant  proceeding  was  directed 
to  insure  an  order  calculated  to  restrain,  not  these  petition¬ 
ers,  but  other  parties,  from  making  certain  claims  for  their 
products,  including  representations  never  made  by  these 
petitioners. 

The  severity  of  the  adverse  impact  of  these  unusual  and 
unfair  procedures  is  revealed  by  the  record  and  by  the  fact 
that,  in  at  least  one  of  such  cases,  the  respondent  issued  its 
final  order  “upon  full  consideration  of  the  record”  [our 
record],  which  order  is  identical  to  our  order  in  its  ma¬ 
terial  provisions,  over  a  month  before  respondent  heard  our 
case  on  the  merits! 

Such  proceedings,  we  submit,  are  lacking  in  all  elements 
of  “fair  play”  and  constitute  a  defect  so  fundamental  in 
character  as  to  be  fatal  to  the  order  and  correctable  only 
by  setting  it  aside  and  a  de  novo  proceeding,  should  exist¬ 
ing  circumstances  require  this. 

Point  II 

The  order  under  review  should  be  modified  so  that  it  will 
conform  to  the  substantial  evidence  of  record  and  the  law. 

The  substantial  evidence  of  the  whole  record  fails  to 
sustain  the  challenged  provisions  of  the  order.  A  fair 
evaluation  of  the  evidence,  including  the  testimony  by  Com¬ 
mission  witnesses  as  qualified  by  their  answers  to  questions 
put  to  them  on  cross-examination,  negate  the  challenged 
provisions. 

The  order  is  inconsistent  with  the  law  since  it  ignores 
the  statutory  distinction  between  medical  and  lay  adver¬ 
tisements.  This  is  particularly  critical  since  the  petition¬ 
ers  have  had,  and  will  have,  occasion  to  disseminate  litera¬ 
ture  among  members  of  the  medical  profession  in  which  the 
results  of  certain  clinical  investigations  will  be  reported  to 
the  profession  in  considerable  detail. 
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The  order  is  further  contrary  to  law  in  that  it  requires 
qualification  of  the  representations  of  the  efficacy  of  the 
petitioners’  drug  in  a  manner  contrary  to  well  established 
legal  principles. 


Point  III 

The  respondent’s  order  must  be  remanded  for  further 
proceedings  to  correct  certain  procedural  errors. 

(a)  The  petitioners  were  unlawfully  denied  the  right  to 
full  cross-examination  of  expert  Commission  witnesses  who 
had  given  only  opinion  evidence  based,  in  part,  on  scien¬ 
tific  literature,  by  the  refusal  of  the  Examiner  to  permit 
petitioners  to  confront  such  witnesses,  for  the  purpose  of 
testing  the  soundness  of  their  opinions  and  their  credibility, 
with  contrary  opinions  as  published  in  admittedly  reputable 
scientific  journals  by  acknowledged  authorities  in  the  field. 

(b)  The  Examiner  declined,  solely  on  the  ground  of  hear¬ 
say,  to  receive  in  evidence  scientific  articles,  admittedly 
relevant  and  material,  by  authors  of  acknowledged  author¬ 
ity  published  in  scientific  journals  commonly  relied  on  as 
authoritative  sources  of  scientific  information,  offered 
through  experts  in  that  field  who  were  fully  qualified  to  be 
cross-examined  on  the  scientific  evidence  involved,  includ¬ 
ing  the  state  of  the  literature.  Such  articles  should  be  ad¬ 
mitted,  as  a  matter  of  right,  in  a  hearing  of  this  character, 
not  only  because  this  is  about  the  only  practical  means  for 
making  a  reasonably  complete  record,  but  also  because  the 
very  considerations  by  the  respondent  as  to  whether  pub¬ 
lic  interest  requires  issuance  of  a  complaint  as  well  as  the 
nature  of  the  detailed  allegations  of  the  complaint,  are,  of 
necessity,  required  to  be  rested  on  a  survey  of  this  very  lit¬ 
erature.  The  character  of  the  tribunal  and  the  nature  of 
the  subject  matter  before  it  are  such  that  a  fair  and  just 
resolution  of  the  issues  can  only  be  had  by  a  consideration 
of  such  literature,  because  this  literature  is  virtually  the 
sole  source  of  information  on  the  basis  of  which  medical 


and  commercial  actions  are  determined  in  a  technical  field 
of  this  character. 

(c)  The  closing  of  the  hearing  over  petitioners’  objec¬ 
tions  at  a  point  where  petitioners  had  just  begun  to  pre¬ 
sent  evidence  on  the  basic  issue,  namely,  the  therapeutic 
value  of  the  succinate-salicylate  formulation,  wras  arbitrary, 
unreasonable,  and  highly  prejudicial.  The  results  of  this 
action  were  to  deprive  the  record  of  additional  evidence  on 
this  particular  issue  by  doctors  who  had  used  the  formula¬ 
tion  in  their  practice.  It  also  kept  from  the  record  the 
testimony  of  Dr.  Murrill  M.  Szucs,  the  only  person  who, 
up  to  that  time,  had  conducted  controlled  laboratory  and 
clinical  studies  which  were  reported  in  the  scientific  litera¬ 
ture,  a  study  remaining  unchallenged  in  the  literature  to 
this  day. 

Point  IV 

Petitioners  heretofore,  and  on  October  13,  1953,  made  an 
application  to  this  Court  for  an  order  directing  that  addi¬ 
tional  evidence  be  taken  before  the  respondent.  That  mo¬ 
tion  was  “denied  without  prejudice  to  a  renewal  at  the 
hearing  of  this  case  on  the  merits”.  Accordingly,  that  mo¬ 
tion  is  hereby  renewed  and  urged  upon  all  of  the  grounds 
therein  stated. 


ARGUMENT 

L 

The  Respondent's  Order  Under  Review  Should  Be  Set  Aside 
on  the  Ground  That  These  Petitioners  Were  Denied  a  Fair 
and  Impartial  Hearing. 

The  complaint  herein  uras  issued  by  the  respondent  pur¬ 
suant  to  Sections  5  and  12  of  the  Federal  Trade  Commis¬ 
sion  Act,  as  amended,  52  Stat.  Ill,  114,  15  U.S.C.A.  §§  45, 
52.  These  provisions  authorize  the  Federal  Trade  Com¬ 
mission,  among  other  things,  to  proceed  against  persons  be¬ 
lieved  to  be  engaged  in  disseminating  false  advertisements 
“if  it  shall  appear  to  the  Commission  that  a  proceeding  by 


12 


it  in  respect  thereof  would  be  in  the  interest  of  the  public”. 

In  the  practical  administration  of  this  law  as  it  relates 
to  advertising  of  merchandise,  the  vast  majority  of  cases 
are  settled  by  informal  negotiations  and  stipulation,  since 
this  procedure  provides  a  basis  for  reconciliation  of  points 
of  view  and  a  revision  of  the  advertising  copy  alleged  to 
be  false  so  as  to  conform  to  the  claims  considered  to  be 
justified.  Such  a  solution  of  questions  of  proper  advertis¬ 
ing  is  adequate  to  protect  the  public  interest,  and  at  the 
same  time  spares  the  advertiser  willing  to  defer  to  Com¬ 
mission  views  from  the  drastic  impact  upon  his  business 
of  a  formal  cease  and  desist  order.  These  petitioners  were 
denied  the  benefits  of  this  exceedingly  valuable  and  inex¬ 
pensive  procedure,  for  reasons,  it  is  submitted,  other  than 
“public  interest”  considerations  arising  from  their  adver¬ 
tisements. 

The  circumstances  surrounding  the  advertisements  by 
petitioners  of  their  product  as  of  a  date  nearly  a  year  prior 
to  the  time  when  the  complaint  issued,  did  not  indicate  any 
public  interest  requiring  the  drastic  action  taken  by  the 
respondent  against  them.  Petitioners’  advertisements  had 
been  substantially  and  significantly  revised  so  as  to  delete 
therefrom  all  wording  criticized  by  respondent’s  represen¬ 
tatives  as  being  inconsistent  with  the  basic  scientific  litera¬ 
ture  in  this  field.  This  was  done  in  conference  with  respond¬ 
ent’s  appropriate  division  and  was  undertaken  promptly 
after  respondent  had  questioned  the  propriety  of  certain 
advertisements.  The  final  revisions  of  copy  as  were  then 
used,  and  as  are  still  used,  had  been  taken  under  consid¬ 
eration  by  the  respondent’s  division,  and  the  petitioners 
were  to  be  informed  what,  if  any,  further  revisions  might 
be  insisted  upon.  Certainly  there  is  nothing  in  these  cir¬ 
cumstances  which  involves  any  particularly  important  pub¬ 
lic  interest,  if  any  at  all. 

That  no  question  of  any  flagrant  violation  of  law  was 
involved  becomes  even  more  apparent  when  the  advertis¬ 
ing  copy  then  in  use  is  considered.  A  fair  evaluation  of 


petitioners’  advertisement  by  projecting  it  against  ac¬ 
cepted  scientific  facts,  established  by  the  pertinent  litera¬ 
ture,  and  a  reasonable  evaluation  of  their  claims  against 
this  background,  would  have  readily  suggested  that  no  com¬ 
plaint  issue.  The  Commission,  itself,  recognized  this  sig¬ 
nificant  revision  of  the  later  advertising  when,  in  its  final 
order,  it  referred  to  such  ads  as  “more  restrained” 
(J.A.  75). 

Petitioners  claim,  and  then  claimed,  value  of  their  drug  in 
relieving  arthritic  and  rheumatic  pains,  fever,  and,  in  many 
cases,  stiffness  and  swelling.  The  well  established  fact  in 
the  literature,  and  in  this  record,  is  that  one  of  the  active 
ingredients  of  the  petitioners’  drug,  aspirin,  is  considered 
by  the  medical  profession  to  be  “the  drug  of  choice”  for 
those  purposes.  The  maximum  daily  dose  of  aspirin  rec¬ 
ommended  by  doctors  for  severe  pains,  as  found  by  the 
respondent,  is  60  grains  (J.A.  76).  The  maximum  aspirin 
supplied  daily  by  petitioners’  drug  in  doses  recommended 
for  severe  pains  is  89  grains,  also  found  by  the  respond¬ 
ent  (J.A.  76-7).  Therefore,  even  on  the  assumption  that 
DOLCIN  provides  only  its  aspirin  value  in  the  symptomatic 
treatment  of  arthritis  and  rheumatism,  it  is,  nevertheless, 
obvious  that  the  claims  for  the  product  are  now,  and  were 
then,  entirely  consistent  with  medical  practice. 

In  view  of  these  circumstances,  whv  this  drastic  action? 
Where  was  the  public  interest  requiring  it?  Certainly  not 
in  this  case ! 

These  petitioners  respectfully  submit  that  the  only  pub¬ 
lic  interest  involved  in  this  case  requiring  the  drastic  action 
taken  against  them,  and  resulting  in  a  denial  to  them  of 
the  customary  informal  procedures,  is  the  public  interest 
which  has  been  grafted  upon  this  case  by  the  respondent’s 
action  with  respect  to  other  parties  in  other  cases.  Peti¬ 
tioners  were  not  accorded  a  “hearing”  as  required  by  law, 
but  rather  a  “hearing  by  association”,  nowhere  authorized 
in  the  law. 
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Respondent’s  counsel  in  support  of  the  complaint  in  this 
case  had  entered  into  stipulations  with  counsel  for  several 
other  parties  in  other  cases  whereby  it  was  stipulated  that 
the  record  in  this  case  be  considered  the  record  in  all  other 
cases  and  be  the  basis  for  orders  directed  against  such 
other  parties  requiring  them  to  cease  and  desist  from  mak¬ 
ing  false  claims  for  their  products,  including  representa¬ 
tions  never  made  by  these  petitioners  ( J.A.  712-13,  726-31). 
It  is  apparent  from  the  proceedings  in  this  case  that  the 
insistence  on  the  holding  of  hearings,  the  conduct  of  the 
hearing,  and  the  character  of  the  order  issued  in  this  case, 
were  all  dictated  by  public  interest  considerations  arising 
from  the  conduct  of  such  other  parties. 

The  severity  of  the  adverse  impact  of  these  unusual  and 
unauthorized  procedures  on  the  part  of  the  respondent,  and 
the  fact  that  these  procedures  proved  to  be  the  barrier 
denying  petitioners  the  benefit  of  informal  procedures  or¬ 
dinarily  accorded,  is  abundantly  clear  in  the  record. 

Petitioners’  counsel  continued  to  press  for  disposition  of 
the  basic  issues  in  this  case  by  stipulation,  even  during  the 
progress  of  the  hearing.  Conferences  were  had  to  that  end, 
but  with  no  avail.  In  response  to  the  Examiner’s  question 
as  to  whether  counsel  had  reached  an  agreement  which 
would  make  possible  termination  of  further  hearings,  Com¬ 
mission  counsel  stated: 

“Mr.  Calloway:  In  answer  to  that  question,  I  might 
just  state  on  the  record  that  there  [arel  other  cases 
in  which  the  respondents  have  stipulated  that  the  rec¬ 
ords  of  the  testimony  in  the  Dolcin  case  shall  be  con¬ 
sidered  the  testimony  in  their  case,  in  their  respective 
cases,  and  so  far  as  this  particular  case  itself  is  con¬ 
cerned,  I  would  he  very  glad  to  stipidate  as  much  as 
we  could  and  narrow  the  field,  hut  I  just  hesitate  to 
make  a  definite  agreement  on  that  line  for  fear  of  the 
possible  effect  on  these  other  cases.,}  (J.A.  712-13)  (Our 
emphasis) 
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The  record  further  shows  that  these  “other  cases”  con¬ 
tinued  to  plague  these  petitioners  up  to  the  very  end  in  a 
manner  bound  to  influence  the  very  provisions  of  the  final 
order.  For  example,  the  respondent  issued  its  final  order 
in  at  least  one  of  such  “other  cases”  over  a  month  prior 
to  its  consideration  of  this  case  (J.A.  734-5).  That  order 
was  issued  “upon  full  consideration  of  the  record”— our 
record — and  its  material  provisions  were  identical  to  those 
of  the  final  order  issued  in  our  case. 

That  respondent  was  confusingly  affected  by  this  unusual 
conduct,  to  say  the  least,  is  reflected  by  the  record.  In 
seeking  an  explanation  for  this  action  from  Commission 
counsel  at  oral  argument,  Commissioner  Spingarn  com¬ 
mented  as  follows : 

“I  will  admit  I  am  a  little  surprised  to  find  a  de¬ 
rivative  case  is  decided  before  the  disposition  of  the 
parent  case,  as  it  were. 

“I  do  not  say  there  is  anything  irregular  or  wrong 
about  it,  but  it  does  seem  a  little  confusing.”  (J.A. 
731) 

To  which  Commission  counsel  replied : 

“I  rather  think,  honestly,  it  probably  was  a  mistake 
for  the  Commission  to  make  the  hearing  officer’s  order 
the  order  of  the  Commission ;  that  is,  before  the  Com¬ 
mission  heard  this  case.”  (J.A.  731)  (Our  emphasis) 

Commissioner  Mason’s  comment  on  the  whole  colloquy 
had  between  members  of  the  Commission  and  its  counsel  is 
further  revealing.  He  said: 

“We  have  already  entered  another  order  on  the  basis 
of  the  same  testimony,  and  it  would  be  highly  embar¬ 
rassing,  I  should  think.  Mr.  Spingarn  told  us  about 
what  the  judge  said,  ‘I  want  to  be  neither  partial  nor 
impartial.’  ”  (J.A.  731) 

The  petitioners  challenged  the  procedure  as  summarized 
as  unlawful  and  took  exception  to  it.  Yet,  the  respondent 
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remains  significantly  silent  on  this  point  in  its  final  dis¬ 
position  of  the  matter,  as  indeed  it  must,  because  there  sim¬ 
ply  is  no  lawful  justification  for  this  procedure. 

It  is  evident  from  the  record  as  summarized,  therefore, 
that  respondent’s  actions  in  proceeding  against  these  peti¬ 
tioners  were  dictated  by  public  interest  considerations  aris¬ 
ing  from  the  conduct  of  others  in  other  cases.  This  fact 
manifested  itself  throughout  the  course  of  the  proceedings 
in  this  case,  (1)  in  the  repeated  refusal  of  Commission 
counsel  to  enter  into  any  reasonable  stipulation  with  these 
petitioners,  (2)  in  the  conduct  of  the  hearing  by  the  Exam¬ 
iner,  (3)  in  the  “embarrassing”  “mistake”  brought  about 
by  the  inadvertent  issuance  of  a  final  Commission  order 
prejudging  the  instant  case  over  a  month  prior  to  con¬ 
sideration  of  the  merits  of  this  case  by  the  Commission,  and 
(4)  in  the  failure  of  the  Commission  to  take  any  action  to 
correct,  or  even  officially  notice,  such  mistake  after  having 
had  this  brought  to  its  attention  on  oral  argument. 

It  follows  that  the  order  herein  was  the  result  of  pro¬ 
cedures  so  completely  lacking  in  essential  elements  of  a  fair 
and  impartial  hearing  with  such  a  prejudicial  impact  on 
the  end  result  that  the  procedural  defect  is  so  fundamental 
in  character  as  to  require  this  Court  to  set  aside  the  order 
in  its  entirety,  and  these  petitioners  hereby  so  urge. 


II. 

The  Order  Under  Review  (A)  Is  Not  Sustained  by  the  Sub¬ 
stantial  Evidence  of  Record  and  (B)  Is  Inconsistent  with 
Applicable  Statutory  Provisions  and  Legal  Principles. 

In  our  statement  we  indicated  that  respondent’s  com¬ 
plaint  raised  the  issue  of  therapeutic  value  of  DOLCIN  in 
correcting  or  curing  the  underlying  causes  of  arthritis  and 
rheumatism.  We  stated,  and  here  repeat,  that  this  has 
never  been  an  issue  in  fact.  It  could  not  have  been! 

In  the  first  place,  only  symptomatic  relief  is  claimed  in 
all  of  the  advertisements  received  in  evidence.  However, 
respondent  finds  in  its  order  (J.A.  60,  S3)  that  some  of 


this  copy,  “directly  or  by  implication”,  represents  the  drug 
as  “an  adequate,  effective  and  reliable  treatment  for,  will 
arrest  the  progress,  correct  the  underlying  causes,  cure 
and  prevent  recurrence  of”  the  specified  arthritic  and 
rheumatic  conditions.  While  petitioners  have  always  con¬ 
tended  that  the  exhibits  relied  on  cannot  be  reasonably  con¬ 
strued  as  promising  such  relief,  especially  since  it  is  a 
matter  of  common  knowledge  that  the  causes  of  these  con¬ 
ditions  are  not  even  known,  hence,  no  cure  therefor  can  be 
known,  yet  they  have  always  agreed  readily  that  they  had 
no  desire  to  make  curative  claims  and  have  repeatedly 
offered  to  so  stipulate  (J.A.  85-9,  603,  657,  664-5,  713). 
Therefore,  that  part  of  the  order  which  directs  these  peti¬ 
tioners  to  cease  and  desist  from  representing  DOLCIN  as 
a  cure,  is  a  straw  man  of  respondent’s  own  creation  and 
obviously  created  for  the  purpose  of  providing  a  target 
to  be  knocked  down.  There  certainly  is  no  occasion  for 
that  part  of  the  order,  in  any  case,  and  it  should  be 
stricken. 

The  challenged  provisions  of  the  order  which  are  in  con¬ 
troversy  reduce  themselves  to  three  basic  questions  arising 
from  respondent’s  order  directing  these  petitioners  to 
cease  and  desist  from  representing  that  DOLCIN 

(1)  is  “inexpensive”; 

(2)  “may  safely  be  taken  over  prolonged  periods  of 
time”;  and 

(3)  “will  *  *  *  have  any  therapeutic  effect  upon  any  of 
the  symptoms  or  manifestations  of  any  such  condi¬ 
tion  [arthritis  and  rheumatism]  in  excess  of  afford¬ 
ing  temporary  relief  of  minor  aches,  pains,  or 
fever”  (J.A.  68). 

None  of  these  provisions  are  warranted  because  they  are 

(A)  contrary  to  the  substantial  evidence  of  record,  and 

(B)  inconsistent  with  applicable  statutory  provisions  and 
legal  principles. 
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A.  The  Challenged  Provisions  of  the  Order  Are  Not 
Supported  by  the  Record  in  that  (1)  There  is  No 
Record  Basis  for  Comparing  the  Cost  of  DOLCIN  With 
the  Cost  of  Aspirin;  (2)  the  Provisions  of  the  Order 
with  Respect  to  Safety  of  DOLCIN,  Taken  as  Directed, 
Are  Inconsistent  with  Respondent’s  Own  Findings  and 
Contrary  to  the  Substantial  Evidence  of  Record;  and 
(3)  Restriction  of  Authorized  Therapeutic  Claims  for 
DOLCIN  to  “Temporary  Relief  of  Minor  Aches,  Pains 
or  Fever”  of  Arthritis  and  Rheumatism  Is  Contrary  to 
the  Substantial  Evidence. 

(1)  There  is  no  record  basis  for  comparing  the  cost  of 
DOLCIN  with  the  cost  of  aspirin. 

The  petitioners  have  admittedly  characterized  their  sug¬ 
gested  administration  of  DOIAdIN  for  the  purpose  of  re¬ 
lieving  arthritic  and  rheumatic  symptoms,  particularly 
pain,  as  being  “inexpensive”.  The  order  includes  a  pro¬ 
vision,  here  challenged,  which  would  constitute  this  repre¬ 
sentation  unlawful. 

Respondent’s  summary  of  the  factual  basis  for  this  pro¬ 
vision  is  found  in  paragraph  10  of  its  order  ruling  on  the 
petitioners’  exceptions  (J.A.  74),  where  it  is  stated: 

“The  record  shows  that  the  only  ingredient  in 
Dolcin  having  any  effect  on  any  of  the  symptoms  of 
arthritic  or  rheumatic  conditions,  when  taken  as 
directed,  is  the  aspirin.  As  the  representations  as  to  the 
inexpensiveness  of  Dolcin  relate  to  purchases  of  it  at 
retail  without  a  prescription,  a  comparison  of  its 
retail  price  with  that  of  aspirin,  its  only  effective  in¬ 
gredient,  is  a  fair  and  proper  comparison.” 

The  price  of  aspirin  “at  retail  without  a  prescription” 
was  stipulated  to  be  159^  per  100  tablets  (J.A.  297),  whereas 
DOLCIN  tablets  are  sold  in  drugstores  for  $2.00  per  100 
tablets  when  bought  without  a  prescription.  From  these 
bare  statements  of  fact  obviously  considered  by  respond¬ 
ent  to  be  the  only  material  facts  in  this  connection,  it  is 


blithely  assumed,  without  any  proof  whatsoever ,  that  “the 
representations  as  to  the  inexpensiveness  of  DOLCIN  re¬ 
late  to  purchases  of  it  at  retail  without  a  prescrip tion”. 

However,  there  are  other  highly  pertinent  facts  required 
to  be  noted  on  this  issue  which  serve  to  establish  the  con¬ 
clusions  thus  reached  as  a  non  sequitur. 

In  the  first  place,  petitioners’  representation  in  no  sense 
invites  comparison  of  package  prices  at  drugstores.  It 
obviously  invites  comparison  with  the  cost  of  other  means 
affording  comparable  relief.  Furthermore,  respondent 
fails  to  take  note  of  the  all  important  fact  that  DOLCIN, 
whatever  its  therapeutic  value,  is  fabricated  from  several 
ingredients,  including  two  active  ingredients,  namely,  cal¬ 
cium  succinate  as  well  as  aspirin,  whereas  aspirin  is  a 
compound  of  its  own  chemical  identity.  It  is  so  well  estab¬ 
lished  in  drug  manufacture  as  to  be  here  urged  as  a  matter 
of  common  knowledge  that  the  minute  more  than  one  ingre¬ 
dient  becomes  involved  in  the  fabrication  of  medicinal 
preparations  the  costs  of  production  rise  enormously. 
Therefore,  the  basic  cost  of  DOLCIN  is  bound  to  be  con¬ 
siderably  higher  than  the  cost  of  stamping  out  tablets  from 
a  single  compound.  The  reasonableness  of  price  must, 
therefore,  be  determined  by  relating  it  to  the  costs  of 
similar  items,  if  relative  costs  as  such,  is  in  fact  a  proper 
basis  for  comparison.  It  is  a  matter  of  public  record  in  a 
proceeding  before  respondent  that  the  virtually  identical 
drug  sold  at  retail  without  prescription,  namely,  Imdrin, 
sold  for  $3.00  per  100  tablets.  Petitioners  were  required 
to  meet  this  competition  which  was  an  important  factor  in 
representing  their  product  as  less  expensive. 

The  record  indicates,  further,  as  w’ill  be  demonstrated  in 
a  discussion  of  the  evidence,  that  ambulatory  patients,  that 
is,  patients  who  suffer  from  arthritic  and  rheumatic 
symptoms  who  are  able  to  get  about  and  who  are  the  most 
likely  to  purchase  DOLCIN  in  a  drugstore,  usually  receive 
only  aspirin  when  they  go  to  their  doctors  for  drug  treat- 


nient  of  these  symptoms.  Many  doctors  also  prescribe 
DOLCIN.  The  cost  of  these  drugs  under  these  circum¬ 
stances  is  several  times  the  cost  of  DOLCIN.  When  pur- 
cased  from  drugstores  on  prescription,  these  drugs  cost  in 
two  specific  purchases  of  each:  $2.50  and  $4.00  (these  were 
pink)  for  aspirin;  and  $4.95  and  $G.50  for  DOLCIN.  These 
costs  do  not  include,  of  course,  the  doctor’s  charges  for 
issuing  a  prescription.  It  is  submitted  these  facts  negate 
respondent’s  conclusion  and  fully  justify  the  representa¬ 
tion  that  the  proposed  treatment  is  inexpensive.  There¬ 
fore,  this  provision  of  the  order  should  be  set  aside. 

(2)  The  Provisions  of  the  Order  with  Respect  to  the 
Safety  of  DOLCIN ,  Taken  as  Directed,  Are  Inconsistent 
with  Respondent's  Own  Findings  and  Contrary  to  Sub¬ 
stantial  Evidence  of  Record. 

A  considerable  portion  of  the  record  consists  of  exten¬ 
sive  testimony  on  the  question  of  the  safety  of  DOLCIN 
when  taken  as  directed.  This  resulted  from  the  very  serious 
implications  of  the  respondent’s  allegation  in  its  complaint 
that  “the  prolonged  administration  of  DOLCIN  may  pro¬ 
duce  harmful  effects  on  the  body”,  and  the  further  allega¬ 
tion  that  “in  truth  and  in  fact,  the  prolonged  administra¬ 
tion  of  DOLCIN  to  persons  having  rheumatic  fever  may 
result  in  serious  hemorrhage  and  in  death”  (J.A.  12-13; 

Four  (E)  (6)  and  Five)).  These  allegations  and  their  im¬ 
plications  were  founded  altogether  on  the  alleged  toxic 
effect  of  aspirin. 

The  respondent  expressly  found  that  the  toxicity  of 
DOLCIN  was  to  be  compared  with  the  toxicity  of  aspirin 
and  that  “persons  adversely  affected  by  one  will  be  simi¬ 
larly  affected  by  the  other”  (J.A.  73,  9).  As  a  conse¬ 

quence,  a  great  deal  of  time  was  consumed  in  the  hearings 
in  considering  the  toxicity  of  aspirin.  Numerous  witnesses 
were  presented  on  this  issue,  including  Commission  wit¬ 
nesses  as  well  as  witnesses  presented  by  the  petitioners. 


Indeed,  this  was  entirely  out  of  all  proportion  with  the 
importance  of  this  issue,  had  respondent  taken  even  super¬ 
ficial  note  of  the  well  established  scientific  facts,  very  com¬ 
monly  known  among  the  medical  profession  and  well  estab¬ 
lished  in  the  literature! 

The  greater  emphasis  in  these  considerations  was  placed 
on  the  likelihood  of  “hemorrhage”  and  “harmful  effects 
on  the  body”  in  the  administration  of  large  doses  of 
aspirin.  Of  significance  in  this  connection  is  the  fact  that 
each  of  the  Commission  witnesses  discussing  these  likely 
results  indulged  altogether  in  speculation  and  in  vague 
answers  to  highly  leading  questions. 

The  petitioners  presented  a  number  of  witnesses  on  this 
issue  because  of  the  very  serious  implications  and  the 
severity  of  the  likely  impact,  were  such  a  finding  to  be 
made.  These  included  Dr.  Sawnie  R .  Gaston,  Assistant 
Attending  Surgeon  of  the  New  York  Orthopedic  Hospital, 
an  instructor  in  Orthopedic  Surgery,  Columbia  Presby¬ 
terian  Medical  Center,  and  an  instructor  in  Orthopedic 
Surgery,  College  of  Physicians  and  Surgeons,  Columbia 
University.  He  also  had  many  other  outstanding  qualifi¬ 
cations  in  the  field  of  orthopedic  surgery  (J.A.  384-5).  In 
his  field  of  practice,  aspirin  and  DOLCIN  are  administered 
in  unusually  high  doses  over  prolonged  periods  because  of 
the  “excruciating”  pains  accompanying  conditions  of 
broken  and  mended  bones  (J.A.  389).  Dr.  Gaston  had 
administered  aspirin  in  large  quantities  over  long  periods 
routinely  and  has  used  “120  grains  a  day  and  up,  even  to 
240  grains  a  day”  (J.A.  390),  but  finds  60  to  90  grains  a 
day  effective  in  relieving  the  pains  described  by  him  as 
“excruciating”  (J.A.  391).  He  regards  aspirin  as  “the 
safest  drug  we  have  to  use  over  long  periods  of  time” 
(J.A.  389).  While  it  is  true  that  a  few  people  react 
adversely  to  aspirin,  which  reactions  are  manifested  by 
nausea,  ringing  in  the  ears,  and  vomiting,  this  is  a  rare 
occurrence  and  of  a  minor  character  (J.A.  394).  Dr.  Gaston 
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bad  never  observed  any  hemorrhage  or  harmful  effects  to 
the  body  attributable  to  aspirin  and,  had  they  occurred  in 
any  of  the  institutions  mentioned,  this  would  have  come  to 
his  attention  (J.A.  394). 

Dr.  Gaston  had  also  undertaken  to  study  specifically  the 
toxicity  of  aspirin  as  disclosed  in  the  literature.  In  con¬ 
nection  with  that  survey,  he  had  noted  a  report  of  some 
750  attempts  of  suicide  with  aspirin,  the  amounts  taken 
ranging  from  300  to  600  grains.  Of  these,  only  four 
succeeded  (J.A.  392-3). 

Another  witness  presented  by  petitioners  was  Dr.  Milton 
H.  Redish ,  a  specialist  in  gastro-enterology,  a  full  time 
employee  of  the  Fort  Hamilton  Veterans  Administration 
Hospital  (J.A.  457).  Indeed,  he  said  “tons  of  aspirin’’  are 
used  throughout  the  country  annually  (J.A.  466-7).  During 
all  of  his  experience  in  this  connection,  extending  over  a 
period  of  years,  he  had  never  seen  a  single  case  where 
hemorrhage  or  harmful  effects  to  the  body  were  attrib¬ 
utable  to  aspirin,  although  hemorrhage,  or  the  cause  of 
hemorrhage,  was  what  he  specifically  looked  for  (J.A.  465, 
467). 

Dr.  Redish  is  also  co-author  of  an  article  on  which 
Commission  witness,  Dr.  Shapiro,  relied,  at  least  in  part, 
in  his  speculations  as  to  body  harm.  Dr.  Redish  himself 
had  actually  done  the  work  which  resulted  in  the  data  re¬ 
ported  in  the  article  relied  on  by  Dr.  Shapiro.  Dr.  Redish 
unconditionally  and  categorically  denied  that  those  data 
furnished  any  basis  for  even  speculation  that  serious  hem¬ 
orrhage  or  harmful  effects  to  the  body  might  result  from 
taking  large  doses  of  aspirin  over  a  long  period  of  time 
(J.A.  463-6). 

Finally,  and  of  greatest  importance,  was  the  appearance, 
as  petitioners’  witness,  of  Dr.  Arm  and  James  Quick.  Dr. 
Quick  is  a  practicing  physician  and  professor  at  Marquette 
University,  School  of  Medicine,  Milwaukee,  Wisconsin.  Dr. 
Quick  may  indeed  be  characterized  as  the  “Badger  from 
Olympus”,  because  he  is  the  foremost  world  authority  in 
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the  field  of  hemorrhagic  disease,  particularly  on  prothrom- 
binemia  (J.A.  483-486).  The  most  commonly  used  method 
of  determining  prothrombin  time  in  blood,  an  important 
procedure  in  the  study  of  the  disease,  was  developed  by 
Dr.  Quick  and  is  known  throughout  the  world  as  the  ‘  ‘  Quick 
Test”.  He  had  done  extensive  work  in  determining  the 
change  of  prothrombin  of  blood  under  various  conditions, 
including  the  effects  of  large  doses  of  aspirin  (J.A.  493- 
502).  Dr.  Quick  expressed  his  opinion  that  while  aspirin 
had  some  effect  on  the  prothrombin  time,  it  did  not  affect 
this  to  an  extent  where  there  was  any  likelihood  of  hem¬ 
orrhage  (J.A.  516-8).  After  having  reviewed  the  testimony 
of  Commission  witnesses  who  had  speculated  in  this  regard, 
he  also  expressed  his  opinion  “that  the  taking  of  salicylates 
reduces  the  prothrombin  to  hemorrhagic  level  is  not 
proved”  (J.A.  517). 

The  evidence  of  record  as  thus  summarized  was  of  such 
imposing  character  that  the  respondent  had  to  recognize 
the  lack  of  any  basis  for  the  quoted  allegations  of  the  com¬ 
plaint.  In  this  respect,  the  respondent  has  found  that  “the 
record  does  not  contain  substantial  evidence  to  support  the 
allegation  that  the  prolonged  administration  of  DOLCIN 
(or  aspirin)  to  persons  having  rheumatic  fever  may  re¬ 
sult  in  serious  hemorrhage  or  death”  (J.A.  73).  Nor  is 
there  any  finding  to  the  effect  that  “the  prolonged  admin¬ 
istration  of  DOLCIN  may  produce  harmful  effects  on  the 
body”,  as  is  alleged  in  the  complaint.  Indeed,  respond¬ 
ent  has  affirmatively  found  that  “aspirin  is  considered  by 
the  medical  profession  to  be  one  of  the  safest  analgesics” 
(J.A.  73). 

The  only  finding  with  respect  to  harm  in  respondent’s 
order  is  summarized  in  its  order  ruling  on  petitioners’  ex¬ 
ceptions  as  follows: 

“However,  certain  persons  are  adversely  affected  by 
the  administration  of  aspirin  in  the  quantities  con¬ 
tained  in  Dolcin  taken  as  directed.  Persons  unable  to 
tolerate  aspirin  may  have  any  of  the  following  toxic 
effects:  Nausea,  vomiting,  headache,  vertigo,  severe 
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drowsiness,  rash,  buzzing  of  the  ears,  temporary  deaf¬ 
ness,  presence  of  protein,  acetone  or  red  blood  cells  in 
the  urine.”  (J.A.  73) 

The  finding  of  the  presence  of  the  substances  indicated 
in  the  urine  are  not  indicative  of  any  injury,  nor  are  they 
consistent  with  the  finding  that  the  administration  in  high 
doses  will  not  produce  hemorrhage,  because  the  only  testi¬ 
mony  of  record  is  that  hemorrhage  would  be  manifested  by 
blood  cells  in  the  urine.  The  finding  that  bleeding  has  not 
been  established  rules  out  the  last  phrase  since  this  condi¬ 
tion  results  from  hemorrhagic  conditions.  The  relevant 
findings  are,  therefore,  findings  reduced  to  the  enumerated 
symptoms  which,  it  should  be  noted,  are,  in  turn,  restricted 
“to  persons  unable  to  tolerate  aspirin.”  This  limitation 
of  adverse  effect  is  highly  significant  because  it  clearly 
limits  the  finding  of  adverse  effect  to  persons  who  by  reason 
of  their  own  idiosyncrasies  and  not  by  reason  of  the  pres¬ 
ence  of  any  therapeutic  factor  in  the  drug  itself ,  are  not 
able  to  tolerate  aspirin.  This,  we  submit,  is  not  a  valid 
basis  for  denying  the  petitioners  the  right  to  represent 
their  product  as  safe.  Indeed,  it  is  well  recognized  even  in 
civil  liability  laws  that  manufacturers  of  foods,  drugs  and 
cosmetics  are  not  required  to  anticipate  idiosyncrasies  of 
every  possible  consumer,  Zager  v.  F.  TV.  Woolworth  Co.y  86 
P.  2d  389  (1939) ;  Graham  v.  Jordan  Marsh  Co.,  67  N.E.  2d 
404  (1946). 

It  is  submitted  that  respondent’s  action  in  resting  the 
challenged  provision  of  the  order  with  respect  to  safety  on 
such  findings  merely  signifies  the  extent  to  which  respond¬ 
ent  has  undertaken  to  go  to  find  a  basis  for  repeating  the 
allegations  of  the  complaint  in  the  order!  Furthermore, 
the  record  abundantly  shows  that  these  symptoms  are  noth¬ 
ing  serious  and  are  of  a  purely  transitory  character  on  the 
part  of  the  few  people  who  so  react.  However,  to  the  ex¬ 
tent  to  which  these  findings  may  apply  to  DOLCIN,  they 
are  contrary  to  the  only  evidence  on  this  point  insofar  as 


they  relate  specifically  to  DOLCIN.  Dr.  Bach  testified  that 
he  found  a  significant  reduction  in  these  symptomatic  mani¬ 
festations  among  his  patients  known  to  him  not  to  be  able 
to  tolerate  aspirin  (J.A.  641-2),  and  this  point  is  not  con¬ 
tradicted  in  any  part  of  the  record. 

Aside  from  the  lack  of  substantial  evidence  to  support 
any  finding  justifying  the  order  requiring  the  petitioners 
to  cease  and  desist  from  representing  their  product  as  safe, 
the  respondent’s  action  in  this  case  is  also  outside  of  the 
scope  of  its  own  law  in  that  this  part  of  the  order  seeks  to 
regulate  a  matter  which  is  the  subject  of  rather  detailed 
provisions  of  a  companion  law  specifically  calculated  to 
protect  consumers  against  likely  danger  from  self-admin¬ 
istration  of  drugs,  namely,  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended,  52  Stat.  1040  (1938),  21  U.S.C.A. 
§301.  Section  502  (f)  of  that  Act  provides  that  a  drug  shall 
be  deemed  to  be  misbranded  if,  among  other  things,  its 
labeling  fails  to  bear 

“such  adequate  warnings  against  use  in  those  patho¬ 
logical  conditions  or  by  children  where  its  use  may  be 
dangerous  to  health,  or  against  unsafe  dosage  or  meth¬ 
ods  or  duration  of  administration  or  application,  in 
such  manner  and  form,  as  are  necessary  for  the  pro¬ 
tection  of  users”. 

This  Act  goes  even  further.  It  includes  provisions  which 
require  that  whenever  “adequate  vrarnings”  contemplated 
by  the  quoted  provision  of  the  law  cannot  be  given  to  the 
extent  that  consumers  may  use  the  drug  safely,  then  the 
sale  of  such  a  drug  must  be  restricted  to  sales  on  pre¬ 
scription.  The  pertinent  portions  of  this  section  of  the 
law  (Section  503  (b))  are  quoted  in  Appendix  A  of  this 
brief. 

Highly  significant  in  this  connection  is  the  fact  that  in 
the  practical  administration  of  that  law,  the  administra¬ 
tors  of  that  Act  have  at  no  time  raised  any  question  of  non- 
compliance  with  the  quoted  provisions.  If  there  were  any 
basis  in  fact  for  the  findings  made  by  the  respondent,  “ade- 
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quate  warnings”  would  have  long  since  been  insisted  upon 
by  the  companion  agency. 

It  is  submitted,  therefore,  that  the  challenged  provisions 
of  respondent’s  order  with  respect  to  safety  is  not  sup¬ 
ported  by  substantial  evidence  of  record,  and  is,  further¬ 
more,  outside  of  the  scope  of  its  jurisdiction  since  the  pro¬ 
tection  of  the  public  against  likely  hazards  from  self¬ 
administration  of  drugs  has  been  expressly  dealt  with  in 
another  law  administered  by  another  agency.  Accordingly, 
it  is  respectfully  requested  that  this  provision  be  stricken. 

(3)  Restriction  of  Authorizing  Therapeutic  Claims  for 
DOLCIN  to  “Temporary  Relief  of  Minor  Aches,  Pains  or 
Fever”  of  Arthritis  and  Rheumatism  is  Contrary  to  the 
Substantial  Evidence. 

The  respondent’s  conclusion  of  ultimate  fact  as  stated 
in  the  order  here  under  review  that  DOLCIN  does  not  have 
any  therapeutic  value  in  the  symptomatic  treatment  of  arth¬ 
ritic  and  rheumatic  conditions  “in  excess  of  affording  tem¬ 
porary  relief  of  minor  aches,  pains  or  fever”  rests  alto¬ 
gether  on  the  evaluation  of  the  function  of  aspirin  alone 
in  the  svmptomatic  treatment.  Respondent  has  so  found 
(J.A.  74). 

Admittedly,  the  record  contains  very  little  evidence  on 
the  basic  issue  which  was  before  the  respondent  for  deter¬ 
mination,  namely,  the  therapeutic  value  of  the  succinate- 
salicvlatc  formulation  in  the  treatment  of  such  conditions, 
because  the  hearing  was  closed  over  petitioners’  objection 
after  it  had  presented  its  first  witness  on  this  specific  issue. 
The  testimony  of  the  witness  presented  by  petitioners  on 
this  specific  point  was  discarded  with  the  following  state¬ 
ment  by  respondent  in  its  order  ruling  on  petitioners’  ex¬ 
ceptions  to  the  initial  decision: 

“The  record  does  contain  some  testimonv  to  the  ef- 
feet  that  in  certain  cases  Dolcin  appeared  to  be  more 
effective  than  aspirin  in  the  relief  of  some  of  the  symp¬ 
toms  of  arthritic  and  rheumatic  conditions.  However, 


this  testimony  was  based  on  clinical  observation  of 
patients  in  the  absence  of  any  controls.”  (J.A.  71,  U4) 

This  reference  is  to  the  testimony  of  Dr.  Francis  Bach 
of  London,  England,  an  unusually  highly  qualified  expert 
who  has  written  extensively  in  the  field  and  who  sees  about 
300  arthritis  and  rheumatism  patients  weekly  (J.A.  609- 
618,  637).  Dr.  Bach  had  commenced  using  the  succinate- 
salicylate  formulation  clinically  in  1949.  He  first  used  it 
on  a  few  patients  and  “was  pleased  with  it”  (J.A.  640). 
He  then  used  it  more  extensively  and,  as  of  the  date  of 
his  testimony,  he  had  treated  approximately  200  patients 
and  had  with  him  at  the  hearing  the  clinical  records  from 
the  hospital  of  about  100  of  these.  Dr.  Bach  found  that, 

“many  patients  who  did  not  respond  to  aspirin  or  re¬ 
sponded  to  aspirin  with  unpleasant  symptoms  such  as 
gastric  disturbance,  and  so  on,  who  when  they  were 
put  on”  DOLCIN  “got  relief  of  symptoms  and  did  not 
get  the  disturbance  that  we  have  seen  with  aspirin.” 
(J.A.  641-2) 

In  short,  he  found  the  succinate-salicylate  formulation  su¬ 
perior  to  aspirin  alone.  Such  is  the  summary  of  the  testi¬ 
mony  which  was  discarded  on  the  ground  stated  and  in 
favor  of  contrary  opinion  testimony  of  two  other  witnesses 
presented  by  the  Commission. 

One  of  these  doctors,  Dr.  Herman  H.  Tillis,  had  given 
DOLCIN  tablets  to  “about  12  or  15  patients”  (J.A.  356). 
The  other  doctor,  Dr.  Darrell  C.  Crain,  had  also  given 
DOLCIN  tablets  to  some  of  his  patients  but  it  was  not 
possible  to  establish  through  him  to  how  many  patients, 
presumably  also  about  a  dozen. 

The  objection  to  the  testimony  of  these  two  doctors  with 
respect  to  DOLCIN  on  the  ground  that  they  did  not  have 
any  of  the  details  of  the  experiments  with  them  was  over¬ 
ruled,  since  it  was  stated  that  these  witnesses  were  merely 
expressing  an  opinion  based  only  incidentally  on  their  ex¬ 
perience  with  DOLCIN  and  based  in  the  main  on  their  gen- 
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eral  experience  in  the  field  (Tr.  36S-9,  487-8).  Certainly 
the  combined  experience  of  these  two  witnesses,  the  only 
testimony  of  record  contradictory  to  Dr.  Bach’s  testimony, 
was  insignificant  in  comparison  with  the  extended  clinical 
observations  made  by  Dr.  Bach  who  presented  detailed  clin¬ 
ical  hospital  records  for  upwards  of  one-half  of  the  patients 
treated.  "While  the  record  is  not  too  clear  as  to  details  of 
the  experience  of  these  two  Commission  doctors,  since  coun¬ 
sel  was  denied  the  opportunity  to  probe  the  detailed  experi¬ 
ment,  it  is,  nevertheless,  quite  obvious  that  the  two  dozen 
some  patients  treated  by  these  doctors  were,  if  anything, 
subjected  to  less  critical  clinical  observation  than  were 
Dr.  Bach’s  patients.  To  reject  Dr.  Bach’s  testimony  on  the 
ground  that  his  testimony  “was  based  on  clinical  observa¬ 
tions  of  patients  in  the  absence  of  any  controls”  and  to 
rest  such  a  crucial  finding  altogether  on  opinions  of  two 
doctors  who  had  observed  only  about  two  dozen  patients 
under  even  less  controlled  conditions,  exceeds  all  reason¬ 
able  bounds  of  administrative  discretion.  The  most  respond¬ 
ent  might  properly  have  done  under  those  circumstances 
would  have  been  to  reject  all  of  the  testimony  and  thus  leave 
the  record  completely  void  of  any  evidence  on  the  only 
real  issue  before  the  respondent. 

It  is  on  the  state  of  the  record,  as  summarized,  and  the 
Commission’s  finding  that  the  sole  value  of  DOLCIN  is  its 
aspirin  value,  that  the  principal  portion  of  the  record  was 
devoted  to  consideration  of  the  therapeutic  value  of  as¬ 
pirin  in  the  symptomatic  treatment  of  arthritis  and  rheu¬ 
matism.  These  petitioners  attack  the  challenged  provis¬ 
ions  of  the  order  on  the  assumption  (-without  admitting) 
that  DOLCIN  provides  only  such  relief  in  the  symptomatic 
treatment  of  arthritis  and  rheumatism  as  is  afforded  by  its 
aspirin  content,  since  a  fair  evaluation  of  the  record,  includ¬ 
ing  the  qualifications  by  Commission  witnesses  of  their 
testimony  on  cross-examination,  does  not  support  this  pro¬ 
vision  even  on  that  assumption. 
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The  crux  of  the  finding  with  respect  to  the  therapeutic 
value  of  aspirin  on  which  this  challenged  provision  is  based 
is  found  in  the  respondent’s  statement  in  its  order  ruling 
on  petitioners’  exception  where  it  is  stated  that — 

‘  ‘  the  only  effect  of  Dolcin,  taken  as  directed,  upon  these 
symptoms  of  arthritic  and  rheumatic  conditions  is  that 
it  will  afford  temporary  relief  of  minor  aches,  pains 
and  discomforts.”  (J.A.  72,  ft6) 

And  again  that  DOLCIN  has  no  value — 

“other  than  the  temporary  masking  of  the  pain  sensa¬ 
tion.”  (J.A.  81,  1115(c)) 

Thus,  the  respondent  has,  in  effect,  found  that  aspirin 
is  a  simple  analgesic  and  has  no  value  in  the  treatment  of 
arthritis  and  rheumatism  other  than  the  value  of  a  simple 
analgesic  which  will  serve  to  mask  pain  temporarily.  This 
is  the  most  unscientific  finding  conceivable  in  the  whole 
field  of  medicine!  We  submit  that  there  is  not  a  single 
doctor  who  would  adopt  such  a  statement  as  correct  today. 
Nor  has  anyone  made  such  a  statement  for  the  record. 
Indeed,  even  the  Commission’s  own  witnesses  in  response 
to  questions  put  to  them  on  cross-examination  deny  this 
premise  categorically. 

We  summarize  below  the  evidence  of  record  with  re¬ 
spect  to  the  therapeutic  value  of  aspirin  in  the  symptomatic 
treatment  of  arthritic  and  rheumatic  conditions.  In  con¬ 
sidering  this  evidence  it  should  be  recalled  that  these  doc¬ 
tors  discuss  the  value  of  aspirin  in  terms  of  dosage  normal¬ 
ly  prescribed  by  doctors,  namely,  from  45  to  60  grains  daily 
and  that  DOLCIN,  taken  as  directed,  provides  89  grains 
daily,  as  has  been  found  by  the  Commission  (J.A.  76-7). 
The  following  is  a  summary  of  the  evidence  on  this  point  : 

Commission  Witness,  Dr.  Edward  F.  Rosenberg: 

Dr.  Rosenberg  is  a  practicing  physician  in  Chicago,  spe¬ 
cializing  in  the  field  of  arthritis  and  rheumatism,  and  is 
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the  chief  of  the  arthritic  clinics  in  two  hospitals.  He  pre¬ 
scribes  salicylates  to  relieve  pains,  including  pains  accom¬ 
panying  some  of  the  more  severe  forms  of  arthritis  and 
rheumatism,  some  of  which  he  characterized  as  “lightning 
pains”  (J.A.  261-2).  Salicylates  are  effective  in  all  these 
conditions  to  “relieve,”  “alleviate,”  or  “ameliorate”  the 
most  severe  pains  known,  which  terms  he  considers  to  be 
synonymous  (J.A.  261),  and  in  prescribing  salicylates  for 
the  alleviation  of  “lightning  pains”  he  does  so  “without 
any  reference  to  any  special  disease  in  which  lightning  pains 
are  commonly  encountered”  (J.A.  262). 

Commission  Witness,  Dr.  L.  Maxwell  Lockie: 

Dr.  Lockie  is  a  practicing  physician  in  Buffalo,  New 
York,  specializing  in  the  field  of  arthritis  and  rheumatism, 
and  is  also  a  member  of  the  faculty  of  the  University  of 
Buffalo  School  of  Medicine,  and  is  in  charge  of  two  arthritic 
clinics.  He  has  written  several  papers  in  which  he  char¬ 
acterized  salicylates  as  being  “the  most  satisfactory  for 
the  relief  of  pain”  (J.A.  699),  and  said  that  “salicylates 
are  indicated  for  the  relief  of  pain”  (J.A.  699),  and  that 
“salicylates  constitute  the  one  group  of  drugs  which  are 
of  symptomatic  value”  (J.A.  701).  He  reaffirmed  a  state¬ 
ment  which  he  had  made  in  one  of  his  articles  that  salicy¬ 
lates  were  effective  in  relieving  the  pain  accompanying 
gout  and  stated  that  the  pains  accompanying  gout  were 
the  most  severe  of  arthritic  pains  (J.A.  707). 

Commission  Witness,  Dr.  Herman  H.  Tillis: 

Dr.  Tillis  is  a  practicing  physician  in  Newark,  New  Jer¬ 
sey,  specializing  in  the  field  of  arthritis  and  rheumatism, 
and  is  the  chief  of  the  Arthritis  Department  of  the  Pres¬ 
byterian  and  Beth  Israel  Hospitals.  Dr.  Tillis  uses  salicy¬ 
lates  “in  my  work  more  than  any  other  drug  #  *  because 

salicylates  are  the  time-honored  remedy  for  the  so-called 
rheumatic  diseases”  (J.A.  353).  He  obviously  had  refer- 
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encc  primarily  to  their  analgesic  value  in  the  treatment  of 
these  conditions.  On  prodding  by  counsel  in  support  of 
the  complaint  in  his  redirect  examination  of  the  witness, 
Dr.  Tillis  withdrew  the  word  “remedy”  because  there  is 
no  “remedy”  for  rheumatic  diseases,  thus  restricting  his 
earlier  statement  to  symptomatic  treatment  of  which,  of 
course,  pain  is  the  primary  symptom  which  is  treated  by 
salicylates. 

All  other  Commission  witnesses  in  one  manner  or  another 
acknowledged  the  pain-relieving  value  of  salicylates  in  the 
treatment  of  arthritic  and  rheumatic  conditions. 

Petitioners’  Witness,  Dr.  Francis  Bach: 

Dr.  Bach  is  a  practicing  physician  in  London,  England, 
specializing  in  the  field  of  arthritis  and  rheumatism,  and 
possessing  the  most  extensive  and  unusually  high  qualifi¬ 
cations  as  an  expert  in  his  field.  It  is  correct  to  state  that 
he  was  probably  the  most  highly  qualified  expert  who  testi¬ 
fied  in  this  proceeding.  He  sees  upwards  of  300  arthritic 
patients  a  week.  He  is  the  author  of  publications  which 
are  considered  classics  by  his  brethren  in  the  profession 
(J.A.  609-17). 

In  discussing  salicylates,  as  well  as  the  DOLCIN  com¬ 
pound,  he  stated  that  both  had  value  in  relieving  arthritic 
and  rheumatic  symptoms,  and  particularly  pain  (J.A.  641- 
2,  656,  65S-9,  668,  670,  682).  He  uses  salicylates  “exten¬ 
sively”  at  the  present  time  in  treating  his  arthritic  and 
rheumatic  patients  (J.A.  636),  and  he  reaffirms  what  he  had 
written  earlier,  namely, 

“There  are  a  few  drugs,  such  as  the  salicylates,  morph¬ 
ine,  digitalis,  and  iron,  which,  when  given  in  suitable 
cases,  are  so  rapidly  and  so  obviously  beneficial  in  their 
effects  that  they  are  universally  acclaimed  as  sover¬ 
eign  remedies  *  #  *.  The  salicylates  are  among  the 
most  important  of  these.”  (J.A.  635) 
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Dr.  Bach  considers  salicylates  to  have  particular  value  in 
the  symptomatic  treatment  of  arthritis  and  rheumatism  in 
comparison  with  other  analgesics  because  he  ‘‘definitely 
thinks”  that  “salicylates  have  specific  actions  in  the  pallia¬ 
tive  treatment  of  arthritis  and  rheumatism  as  distinguished 
from  other  analgesics”  (J.A.  682).  He  further  testified 
as  follows  with  respect  to  the  DOLCIN  compound : 

“I  have  found  many  patients  who  did  not  respond  to 
aspirin,  or  responded  to  aspirin  wfith  unpleasant  symp¬ 
toms  such  as  gastric  disturbance  and  so  on,  who,  when 
they  were  put  on  *  *  *  Dolcin  or  to  a  Dolcin  sub¬ 
stitute  *  *  *  our  own  formulation  *  #  *  got  relief  of 
symptoms  and  did  not  get  the  disturbances  that  we  have 
seen  with  aspirin.”  (J.A.  641-2) 

Petitioners7  Witness,  Dr.  Abraham  S.  Gordon: 

Dr.  Gordon  is  a  practicing  physician  in  Brooklyn,  New 
York,  specializing  in  the  field  of  arthritis  and  rheumatism. 
He  is  the  organizer  and  head  of  two  large  arthritic  clinics 
and  also  lectures  to  specialists  in  the  arthritic  field,  winch 
lectures  include  an  annual  symposium  conducted  by  him 
(J.A.  396-400).  He  sees  thousands  of  arthritic  and  rheu¬ 
matic  patients  annually  (J.A.  39S). 

Dr.  Gordon  considers  salicylates,  including  aspirin,  to  be 
the  drug  of  choice  in  the  symptomatic  treatment  of  arth¬ 
ritic  and  rheumatic  conditions.  After  testifying  that  they 
have  value  in  relieving  “symptoms,”  including  “pain,” 
“swelling  of  the  joints,”  “  limitation  of  motion,”  which 
“includes  stiffness,  certainly”  (J.A.  403),  he  states: 

“Salicylates  act  in  a  very  fascinating  manner  in  rheu¬ 
matic  conditions,  and  it  may  also  include  any  other 
types  of  painful  conditions.  They  have  been  knowm  as 
a  sort  of  general  remedy  of  painful  conditions,  and 
their  actions,  as  I  say,  are  very  fascinating,  because 
they  have  a  pharmacologic  action,  in  addition  to  act¬ 
ing  in  a  general  wyay  on  the  central  nervous  system,  as 
many  drugs  do,  on  the  sympathetic  nervous  system,  oc¬ 
casionally  acting  on  the  hormonal  system,  and  the  en- 
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docrine  system.  Salicylates  act  very  peculiarly  on  tlie 
tissue  swelling,  and  the  more  I  study  them,  the  more  I 
become  convinced  that  it  is  this  manner  of  action  which 
is  giving  us  the  results  we  obtain  with  salicylate 
therapy.  ”  (J.A.  403-4) 

Petitioners’  Witness,  Dr.  Sawnie  R.  Gaston: 

Dr.  Gaston  is  the  Assistant  Attending  Surgeon  of  the 
New  York  Orthopedic  Hospital,  Columbia  Presbyterian 
Medical  Center  and  instructor  in  orthopedic  surgery,  Col¬ 
lege  of  Physicians  and  Surgeons,  Columbia  University.  His 
work  consists  of  supervisory  capacity  in  the  out-patient  de¬ 
partment  in  orthopedics,  similar  capacity  in  the  wards  of 
orthopedic  service.  He  also  carries  on  a  private  practice, 
specializing  in  orthopedics  at  the  Harkness  Pavilion  of 
Columbia  Presbyterian  Medical  Center  (J.A.  384).  The 
major  part  of  his  work  has  been  in  that  part  of  orthopedics 
which  deals  with  trauma  and  injury,  fractures,  dislocations, 
in  the  orthopedic  field,  and  more  specifically  the  diseases 
of  joints.  His  experience  in  the  field  of  arthritis  is  pri¬ 
marily  in  the  field  of  osteoarthritis  and  degenerative  joint 
diseases  (J.A.  3S6). 

Dr.  Gaston  considers  the  term  “severe  pain”  in  his  par¬ 
ticular  specialty  to  fall  in  the  category  of  pains  suffered  by 
people 

“who  have  sustained  fractures,  dislocations,  suffering 
an  acute  bursitis  of  the  shoulder  with  excruciating  pain, 
some  degrees  of  pain  in  sciatica,”  and  other  similar 
pains  (J.A.  3S6). 

These  conditions  require  palliative  treatment,  and  he  con¬ 
siders  morphine  and  opium  the  drugs  of  choice  for  treat¬ 
ment  of  pain  of  that  severity  (J.A.  389).  However,  by 
reason  of  the  undesirable  side  effects  of  these  drugs,  they 
should  be  abandoned  “as  quickly  as  possible,  preferably 
within  48  to  72  hours,  or  within  a  few  hours,  depending  on 
the  circumstances”  (J.A.  389).  When  these  drugs  are  dis¬ 
continued,  the  palliative  treatment  of  the  conditions  re- 
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ferred  to  is  continued  by  the  administration  of  salicylates, 
including  aspirin  (J.A.  389).  This  treatment  consists  of 
the  administration  of  from  60  to  90,  or  even  120,  grains  of 
aspirin  daily  “over  prolonged  periods  of  time,”  if  neces¬ 
sary  (J.A.  391).  Dr.  Gaston  has  found  such  aspirin  therapy 
effective  in  relieving  the  degree  of  pains  as  described  by 
him  and  which  accompany  the  conditions  enumerated  and 
others  (J.A.  3S7,  391). 

Petitioners*  Witness,  Dr.  Jack  Sigmund  York: 

Dr.  York  is  a  practicing  physician  in  Newark,  New  Jer¬ 
sey.  He  is  Chief  of  the  Medical  Service  of  Doctors’  Hos¬ 
pital  in  Newark  and  Assisting  Attending  Physician  of  the 
Newark  City  Hospital,  and  is  also  associated  with  about 
six  other  hospitals.  In  his  practice  he  has  occasion  to  ob¬ 
serve  and  treat  a  large  number  of  patients  who  suffer  from 
arthritic  and  rheumatic  conditions.  He  testified  that  salicy¬ 
lates  are  quite  commonly  used  for  the  palliative  treatment 
of  arthritic  and  rheumatic  conditions,  and  that  he  himself 
prescribes  them  for  this  purpose  (J.A.  366).  He  does  so 
because : 

“I  feel  that  the  salicylates  are  the  prime  drugs  in  the 
palliation  of  the  svmptoms  of  the  arthritic  diseases.” 
(J.A.  366) 

Drug  therapy  is  frequently  the  only  therapy  employed 
in  the  symptomatic  treatment  of  arthritic  and  rheumatic 
conditions  (J.A.  366).  In  discussing  his  experience  with 
salicylate  therapy  as  part  of  the  drug  therapy  of  the  symp¬ 
tomatic  treatment  of  arthritic  and  rheumatic  diseases,  Dr. 
York  said: 

“Well,  in  my  experience  with  these  diseases,  and  on  the 
basis  of  the  literature  that  I  read,  and  the  discussion 
we  have  on  ward  rounds  in  the  various  hospitals  that 
I  attend,  I  find  that  the  salicylates  are  the  drug  of 
choice  in  the  palliative  treatment  of  these  arthritic 
diseases,  both  in  the  relief  of  the  pain,  the  stiffness,  the 


swelling,  and  I  would  put  the  salicylates  No.  1  in  drug 
therapy.”  (J.A.  368) 

The  reason  why  salicylates  are  considered  the  drug  of 
choice  in  the  symptomatic  treatment  of  arthritis  and  rheu¬ 
matism,  and  have  been  so  considered  for  years,  is,  no  doubt, 
because  of  their  much  broader  action  than  ordinary  anal¬ 
gesics.  They  have  been  found  to  stimulate  ACTH  and 
Cortisone  production  of  the  body  by  their  stimulation  of 
the  adrenal,  and  their  action  parallels  that  of  ACTH  and 
Cortisone  in  many  respects,  but  without  the  undesirable 
side  effects  of  these  drugs,  termed  “miracle  drugs”,  in  the 
symptomatic  treatment  of  arthritis  and  rheumatism  (Ros¬ 
enberg,  J.A.  265 ;  Gordon,  Tr.  666,  696-8 ;  Yudkin,  J.A.  443- 
5;  Ritz,  J.A.  583-4,  5S7-8,  592-3). 

The  record  does  contain  some  testimony  to  the  effect  that 
salicylates,  in  dosages  usually  prescribed,  do  not  effectively 
relieve  pain  in  some  of  the  most  painful  arthritic  conditions 
in  some  persons.  While  no  figures  are  given,  it  is  quite 
plain  from  the  record  that  these  cases  are  rather  few  in 
number  and  are  probably  bedridden  patients  treated  by 
doctors.  They  are  the  “very  exceptional”  cases  (Tr.  pp. 
544-5,  1651-3).  The  testimony  as  to  these  rare  cases  is 
presumably  the  basis  for  those  provisions  in  the  order 
which  would  require  that  claims  of  effective  pain  relief  be 
qualified  so  as  to  indicate  that  some  persons  might  not  get 
relief  from  some  severe  pains.  While  the  petitioners  have 
always  qualified  their  claims  by  the  words  “usually”  or 
“in  most  cases,”  it  is,  nevertheless,  submitted  that  such  a 
conclusion  is  not  warranted  by  these  facts.  If  the  conclu¬ 
sion  be  a  valid  one,  then  all  claims  for  all  drugs  should  be 
so  qualified,  because  there  is  probably  no  drug  which  is 
100%  effective  in  100%  of  the  cases.  For  example,  the  evi¬ 
dence  before  this  Commission  will  show  that  antihistamines 
have  no  effect  in  relieving  cold  symptoms  in  a  great  many 
cases.  Yet,  this  Commission’s  order  with  respect  to  these 
drugs  does  not  require  proper  claims  for  the  drugs  to  be 
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qualified  so  as  to  reveal  this  fact.  This  is  as  it  should 
be,  because  such  facts  are  implicit  in  every  therapeutic 
claim  for  any  drug,  since  purchasers  of  drugs  understand 
that  the  given  drug  is  not  always  100%  effective  in  all  cases 
and  they  don’t  expect  it  to  be. 

An  examination  of  the  record  readily  discloses  that  peti¬ 
tioners’  claims  that  DOLCIN  will  “relieve”,  unquali¬ 
fied,  arthritic  and  rheumatic  “pains”,  unqualified,  and  other 
symptoms  of  arthritic  and  rheumatic  conditions,  are  justi¬ 
fied.  For  example,  DOLCIN,  or  other  salicylates:  “are 
widely  used  among  doctors  for  the  purpose  of  relieving 
pain”  (Rosenberg,  J.A.  252-3) ;  are  prescribed  in  allevia¬ 
ting  “lightning  pains”  or  the  more  severe  pains  (Rosen¬ 
berg,  J.A.  261-2) ;  “to  relieve  pain  . . .  must  still  be  regarded 
as  the  sine  qua  non  of  treatment”  (Crain,  J.A.  289-90); 
“are  the  drug  of  choice  in  the  palliative  treatment  of  these 
arthritic  diseases,  both  in  the  relief  of  the  pain,  the  stiffness, 
the  swelling,  and  I  would  put  the  salicylates  No.  1  in  drug 
therapy”  (York,  J.A.  368);  provide  “sustained”  relief  of 
symptoms  (York,  J.A.  372);  give  almost  “dramatic”  and 
“immediate”  relief  of  pain  (York,  J.A.  378-9) ;  offer  “effec¬ 
tive”  relief  for  even  “severe”  pains  (Gaston,  J.A.  3S6, 
391) ;  provide  relief  for  “extended”  periods  (Gordon,  J.A. 
406) ;  have  a  “curative  effect  as  far  as  symptoms  are  con¬ 
cerned”  (Quick,  Tr.  p.  1023);  give  relief  from  pain,  stiff¬ 
ness,  swelling,  and  staying  awake  all  night  (Flood,  Tr.  p. 
1093) ;  cause  pains  and  stiffness  to  disappear  (Zatkin,  Tr. 
p.  1099) ;  give  relief  from  pain,  stiffness,  swelling,  and  lack 
of  sleep  (Bell,  Tr.  pp.  1264-5) ;  relieve  pain  and  allow  free¬ 
dom  of  motion  (Quackenbush,  Tr.  pp.  1288-9) ;  are  the  drug 
of  choice  in  the  symptomatic  treatment  of  arthritis  and 
rheumatism  (Ritz,  J.A.  589) ;  “are  universally  acclaimed  as 
sovereign  remedies”  because  they  “are  so  rapidly  and  so 
obviously  beneficial  in  their  effects”  (Bach,  J.A.  635) ;  and 
“constitute  the  one  group  of  drugs  which  are  of  symp¬ 
tomatic  value”  (Lockie,  J.A.  706). 
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There  is  abundant  record  basis,  and  it  is  the  fact,  that 
salicylates  do  serve  to  reduce  the  swelling  of  many  arth¬ 
ritic  and  rheumatic  conditions  and  to  remit  stiffness.  Some¬ 
times  the  remission  of  stiffness  may  be  only  indirect  as 
the  result  of  the  relief  of  pain,  but  it  is,  nonetheless,  most 
important  that  the  painful  joints  be  kept  as  mobile  as  pos¬ 
sible,  and  this  can  only  be  accomplished  by  the  administra¬ 
tion  of  a  suitable  analgesic,  preferably  salicylates.  As  to 
the  reduction  of  swelling,  salicylates  act  more  directly.  In¬ 
deed,  when  practitioners  are  confronted  with  swollen  joints, 
salicylates  are  used  diagnostically,  i.e.,  salicylates  are  in¬ 
jected  and  if  the  swelling  eases  or  subsides  the  diagnos¬ 
tician  is  reasonably  satisfied  that  the  condition  responsi¬ 
ble  for  the  swelling  is  an  arthritic  condition,  whereas  if  it 
fails  to  so  respond,  it  is  not  likely  to  be  such  a  condition 
(J.A.  37S).  It  is  true  that  there  may  be  cases  in  which 
swelling  and  stiffness  will  not  be  affected,  and  it  is  for  this 
reason  that  petitioners  have  always  restricted  their  claims 
to  “many  cases”  and  are  now  prepared  to  accept  an  order 
which  will  so  restrict  them,  but  any  directions  that  they 
cease  and  desist  from  making  any  claims  in  this  respect 
would  be  clearly  contrary  to  the  accepted  medical  science 
and  the  record  herein  (Rosenberg,  J.A.  253;  Tillis,  J.A. 
354 ;  York,  J.A.  368,  376,  378 ;  Gordon,  J.A.  403,  404-5 ;  Bach, 
J.A.  621,  625,  632,  636,  641-2 ;  and  user  witnesses,  Tr.  1049- 
1105;  1363-1426;  1428-90). 

It  follows  from  the  foregoing  that  the  challenged  provis¬ 
ion  of  the  order  is  not  sustained ;  that  the  only  reasonable 
ultimate  conclusion  of  fact  which  may  reasonably  fol¬ 
low  from  the  evidence  of  record  is  that  aspirin  is  “the 
drug  of  choice”  in  the  symptomatic  treatment  of  arthritis 
and  rheumatism ;  that  it  is  effective  in  relieving  the  pains 
in  more  severe  conditions  and,  in  many  cases,  stiffness  and 
swelling  and  is  the  most  widely  used  drug  for  these  pur¬ 
poses;  and  that  it  is  considered  one  of  the  most  effective 
drusrs  to  reduce  fever  in  rheumatic  conditions.  The  order 
should  be  modified  accordingly. 


B.  The  Order  Under  Review  Is  Inconsistent  with 
Applicable  Statutory  Provisions  (1)  in  that  It  Fails  to 
Make  the  Statutory  Distinction  Between  Medical  Ad¬ 
vertisements,  and  Lay  Advertisements,  and  (2)  It  is  In¬ 
consistent  with  Legal  Principles  Established  by  Judi¬ 
cial  Decision  in  That  it  Requires  Unlawful  Qualifica¬ 
tions  in  Representing  the  Therapeutic  Value  of  the 
Drug  under  Consideration. 

(1)  It  F  ails  to  Make  the  Statutory  Distinction  Between 
Medical  Advertisements  and  Lay  Advertisements. 

Section  15  (a)  (1)  of  the  Federal  Trade  Commission  Act 
(52  Stat.  114,  15  U.S.C.A.  §  55(a))  defines  tlie  term  “false 
advertisement”.  In  this  definition  is  included  the  fol¬ 
lowing  : 

“Xo  advertisement  of  a  drug  shall  be  deemed  to  be 
false  if  it  is  disseminated  only  to  members  of  the  med¬ 
ical  profession,  contains  no  false  representation  of  a 
material  fact,  and  includes,  or  is  accompanied  in  each 
instance  by  truthful  disclosure  of,  the  formula  showing 
quantitatively  each  ingredient  of  such  drug.” 

The  challenged  provision  of  the  order  does  not  include 
any  proviso  giving  recognition  to  the  quoted  qualification 
of  the  term  “false  advertisement”.  It  may  well  be  that  it 
is  technically  not  necessary  since  the  statutory  provision 
could  always  be  invoked.  However,  this  question  is  of  the 
utmost  importance  to  these  petitioners  and  they  should  not 
be  left  to  guessing  as  to  the  meaning  of  the  order. 

There  are  repeated  references  in  the  record  to  the  fact 
that  DOLCIN  is  frequently  prescribed  by  doctors.  In  fact, 
some  of  the  advertising  on  which  this  order  was  based  was 
disseminated  solely  to  the  medical  profession  (Comm.  Exs. 
10,  11,  12,  and  42;  J.A.  60).  The  petitioners  expect  to  con¬ 
tinue  the  advertising  of  their  product  to  the  medical  pro¬ 
fession  even  more  extensively  than  they  have  in  the  past, 
in  view  of  the  availability  of  new  evidence  adduced  under 
clinically  controlled  conditions  which  should  be  of  particu¬ 
lar  interest  to  doctors.  In  apprising  doctors  of  the 
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detailed  data  obtained  from  clinical  investigation,  the  re¬ 
ports  intended  only  for  doctors  are  bound  to  include  cer¬ 
tain  statements  which,  if  directed  to  the  lay  public,  might 
well  be  considered  to  be  a  violation  of  the  law\  For  ex¬ 
ample,  the  newly  discovered  evidence,  as  will  appear  from 
the  motion  papers  hereafter  discussed,  will  include  data 
derived  from  determination  of  the  effects  of  the  succinate- 
salicylate  formulation  on  the  prothrombin  time,  the  sedi¬ 
mentation  rate,  the  CO-  combining  power  and  other  simi¬ 
lar  technical  data.  Petitioners  should  be  free  to  dissemi¬ 
nate  these  data  to  the  medical  profession  as  long  as  their 
literature  for  the  doctors  is  in  compliance  with  the  quoted 
provision  of  the  law.  Indeed,  the  quoted  qualifications  of 
the  definition  of  the  term  “false  advertisement”  was  in¬ 
serted  in  this  law  in  contemplation  of  this  very  situation. 
The  order  should,  therefore,  be  modified  by  inclusion  of  an 
appropriate  proviso  which  will  give  full  recognition  to  this 
statutory  provision. 

(2)  The  Order  Under  Review  is  Inconsistent  with  Legal 
Principles  Established  By  Judicial  Decision  in  That  it  Re¬ 
quires  Unlawful  Qualifications  in  Representing  the  Thera¬ 
peutic  Value  of  the  Drug  Under  Consideration. 

The  respondent  ’s  order  directs  these  petitioners  to  cease 
and  desist  from  representing  DOLCIN  as  having  any  value 
in  the  symptomatic  treatment  of  arthritis  and  rheumatism 
“in  excess  of  affording  temporary  relief  of  minor  aches, 
pains,  or  fever”. 

Assuming  that  respondent’s  findings  with  respect  to 
efficacy  of  DOLCTN  in  the  symptomatic  treatment  of 
arthritis  and  rheumatism  are  correct,  which  we  submit  is 
not  the  fact,  the  inclusion  of  the  qualifying  terms  “tempo¬ 
rary”  and  “minor”  are  not  supportable  as  a  matter  of 
law  since  such  inclusion  rests  on  the  erroneous  assumption 
that  the  word  “relief”  is  understood  to  mean  one  hundred 
percent  absence  of  pain,  permanently. 

It  is  submitted  that  the  sensation  described  as  “pain” 
is  not  classifiable  except  in  the  most  general  terms,  nor 
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does  the  word  “relief’’  imply  permanence.  In  any  event, 
any  pain,  however  designated,  is  such  because  the  afflicted 
person  suffers  certain  discomforts  identified  by  the  term 
“pain”.  Any  drug  which  serves  to  provide  comfort  in 
relation  to  the  previous  discomfort  by  its  symptomatic 
effect,  relieves  that  pain.  Xo  person  will  ever  expect  dis¬ 
appearance  of  all  vestige  of  pain  in  all  conditions  from  any 
representation  that  a  drug  will  relieve  pain.  The  diction¬ 
ary  definition,  aside  from  any  relation  to  pain,  is  repugnant 
to  any  such  meaning  of  the  word  “relief”.  It  defines  re¬ 
lief  as: 

“Act  of  relieving,  or  state  of  being  relieved;  the  re¬ 
moval,  or  partial  removal,  of  any  evil,  or  of  anything 
oppressive  or  burdensome,  by  which  some  ease  is 
obtained;  succor;  alleviation;  comfort;  ease. 

#  ■*  # 

“That  which  removes  or  lessens  evil,  pain,  discomfort, 
uneasiness,  etc.;  that  which  gives  succor,  aid,  or 
comfort.” 

The  first  instance  of  a  court  decision  involving  the  mean¬ 
ing  of  “relief”,  as  used  in  a  Federal  Trade  Commission 
order,  came  in  the  case  of  D.D.D.  Corporation  v.  Federal 
Trade  Commission ,  125  F.  2d  679  (C.C.A.  7th,  1942).  There 
the  Court  was  reviewing  a  case  in  which  the  Commission 
had  issued  an  order  which  prohibited  representation  that 
the  product  involved  had  any  value  in  excess  of  affording 
temporary  relief  from,  or  temporary  alleviation  of,  the 
symptom  of  itching.  In  modifying  the  order  by  eliminating 
the  word  “temporary”  from  the  above-mentioned  pro¬ 
visions  of  the  order,  the  majority  opinion  stated,  at  page 
682: 


“*  *  *  We  see  no  reason  why  petitioner  should  not 
be  permitted  to  represent  its  product  as  a  relief  for 
itching.  It  does  not  cure  either  the  itch  or  its  cause, 
but  it  does  afford  relief.  One  of  the  definitions  given 
by  Webster  for  the  word  ‘relief’  is  ‘ lessens  evil,  pain, 
etc.’  The  words  ‘relief  from  itching ’  could ,  in  our 
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minds,  carry  no  implication  to  the  public  that  the 
product  teas  a  permanent  cure  either  for  the  symptom 
or  the  disease.  The  word  ‘temporary’  carries  an  un¬ 
certain  meaning.  As  the  Commission’s  doctor  stated: 
‘It  might  mean  a  few  minutes,  or  an  hour  or  so.’  To 
require  its  use  would  serve  no  purpose  in  the  protection 
of  the  public,  but  might  limit  petitioner  in  truthfully 
representing  its  product.”  (Our  emphasis) 

Another  recent  instance  where  the  Courts  have  so  modi¬ 
fied  a  Commission  order  is  the  case  of  Carter  Products ,  Inc. 
et  al.  v.  Federal  Trade  Commission,  1S6  F.  2d  821  (C.A. 
7th,  19ol).  There  the  Court  substantially  modified  Com¬ 
mission  order  by  removing  the  word  “temporarily”  from 
the  order  requirement  that  the  term  be  used  in  connoting 
the  degree  of  the  product’s  effectiveness.  It  said,  at  page 
S26: 

“As  stated  heretofore,  this  court  in  D.D.D.  Corp. 
v.  Federal  Trade  Commission,  supra,  disapproved  of 
the  use  of  the  word  ‘temporary’  because  of  its  very 
uncertain  meaning.  We  pointed  out  that  it  might 
mean  only  a  few  minutes,  yet  experts  testifying  before 
the  Commission  in  this  case  admitted  that  ArrhFs 
deodorant  properties  are  effective  at  least  three  to  six 
hours.  We  think  in  the  case  at  bar,  as  we  did  in  the 
D.D.D.  case,  that  protection  of  the  public  does  not  re¬ 
quire  petitioners  to  use  the  word  ‘temporary’  or 
‘temporarily’,  and  that  to  require  its  use  would  be  un¬ 
fair  to  the  petitioners  in  representing  the  truth  as  to 
Arrid.” 

One  very  recent  decision  by  the  Court  of  Appeals  for 
the  Seventh  Circuit  merits  particular  attention.  In  Rhodes 
Pharmacal  Co.  v.  Federal  Trade  Commission,  F.  2d 
(C.A.  7th,  November  3, 1953),  the  Court  reviewed  an  order 
virtually  identical  in  its  pertinent  provisions  to  those  of  the 
order  before  this  Court  relating  to  an  identical  product. 
That  Court  modified  that  order  by  deleting  therefrom  the 
qualifying  words,  “temporary”,  “partial”,  and  “minor”. 
After  quoting  with  approval  from  the  Carter  Products  and 
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D.D.D.  cases,  supra,  the  Court  said  (last  page  of  slip 
opinion) : 

“It  was  overwhelmingly  established  in  the  case  at  bar 
that  Imdrin  affords  relief  for  the  pain  and  discomfort 
incident  to  many  rheumatic  and  arthritic  conditions.’’ 

It  is  a  matter  of  public  record  that  the  relief  provided 
by  the  recommended  dosage  of  DOLCIN  is  twice  that  pro¬ 
vided  by  “Imdrin”.  This  fact  was  frankly  admitted  by 
counsel  in  support  of  the  complaint  when  arguing  the 
“Imdrin”  case  on  appeal  to  the  Commission.  There  are, 
therefore,  even  more  compelling  reasons  for  modification 
of  the  order  under  review  in  the  instant  case  than  those 
which  motivated  the  Court  to  so  modify  the  order  in  that 
case. 

Petitioners,  therefore,  respectfully  request  that  this 
Court  modify  the  order  here  under  review  accordingly. 

III. 

The  Order  Under  Review  Was  Unlawfully  Issued  Since  the 
Petitioners  Were  Denied  a  Fair  and  Full  Hearing  (A)  in 
That  They  Were  Denied  a  Full  Right  of  Cross-Examina¬ 
tion.  (B)  Certain  Exhibits  Were  Unlawfully  Excluded  From 
the  Record,  and  (C)  the  Hearing  Was  Prematurely  Closed 
Over  Petitioners'  Objection. 

A.  Petitioners  Were  Unlawfully  Denied  the  Full  Right 
of  Cross-Examination  in  That  They  Were  Not  Per¬ 
mitted  to  Confront  Commission  Witnesses  Having 
Given  Opinion  Evidence  With  Contrary  Opinions  from 
Reputable  Scientific  Journals  by  Acknowledged 
Authorities  in  the  Field. 

All  of  the  respondent’s  witnesses  were  medical  doctors 
who  expressed  opinions  with  respect  to  controversial  issues 
of  medical  facts  and,  with  one  exception,  almost  altogether 
with  respect  to  the  therapeutic  value  of  aspirin  in  the  symp¬ 
tomatic  treatment  of  arthritis  and  rheumatism.  The  one 
exception  was  Commission  witness  Shorr  who  expressed  his 
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opinion  that  the  quantity  of  succinic  acid  reaching  the  blood 
stream,  as  such,  when  DOLCIX  was  taken  as  directed  was 
not  adequate  to  provide  any  value  since  substantially  higher 
concentrations  in  the  blood  stream  had  proven  of  no  value. 
Petitioners  sought  to  overcome  this  by  showing  the  bio¬ 
logical  effect  of  succinate  without  regard  to  its  presence  in 
the  blood  stream  as  such.  To  this  end  they  sought  to  con¬ 
front  these  witnesses  with  certain  contrary  opinions  pub¬ 
lished  in  medical  journals  admitted  by  the  witnesses  to  be 
reputable  journals  by  authors  acknowledged  by  the  wit¬ 
nesses  to  be  authorities  in  the  field. 

For  example,  Dr.  Shorr  referred  to  a  Dr.  David  Naeh- 
mansohn  of  the  College  of  Physicians  and  Surgeons  of 
Columbia  University  as  “the  outstanding  authority”  with 
whom  he  had  occasion  to  consult  and  who  he  considered 
“tops”  in  the  field  (J.A.  135-136).  Dr.  Nachmansohn  had 
published  an  article  in  the  Journal  of  Biological  Chemistry 
on  the  subject  of  the  effects  of  succinic  acid  in  the  system. 
The  Examiner  denied  the  petitioners’  counsel  the  right 
to  confront  the  witness  with  that  article  (J.A.  137-139). 

Dr.  Shorr  also  was  well  acquainted  with  Dr.  Albert  St. 
Jorgye  whom  he  knew  as  “a  Nobel  Prize  winner”  and  as 
an  author  of  “voluminous  articles  on  succinic  acid”  (J.A. 
144-45).  These  included  articles  pertinent  to  Dr.  Shorr ’s 
discussion,  published  in  reputable  scientific  journals,  but 
petitioners  were  denied  the  opportunity  to  confront  Dr. 
Shorr  with  any  of  them.  There  were  still  others  accorded 
like  treatment. 

Another  publication  sought  to  be  used  for  the  purpose 
of  testing  the  soundness  of  the  opinions  expressed  by  wit¬ 
nesses  on  the  efficacy  of  salicylates,  particularly  aspirin,  in 
the  symptomatic  treatment  of  arthritis  and  rheumatism, 
was  a  medical  treatise  entitled  “Comroe’s  Arthritis”  (J.A. 
200,  Resp.  Ex.  4  for  Id.).  One  of  the  Commission  wit¬ 
nesses  described  this  book  as  “perhaps  one  of  the  best 
that  has  ever  been  produced  on  the  subject  of  arthritis” 
(J.A.  240). 
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One  of  the  chapters  in  this  hook  was  written  by  Dr.  Ralph 
H.  Boots.  Dr.  Edward  Rosenberg,  one  of  the  Commission 
witnesses  who  himself  had  written  five  chapters  in  this 
book,  knew  him  to  be  one  of  the  contributors  to  this  book 
and  said  that  Dr.  Boots  “has  a  very  fine  reputation”  (J.A. 
253).  Petitioners  endeavored  to  confront  Dr.  Rosenberg 
with  a  paragraph  entitled  “Relief  of  Joint  Pain”,  from 
the  chapter  written  by  Dr.  Boots,  which  paragraph  in¬ 
cluded  the  following  statement  : 

“Salicylates  are  the  best  of  the  analgesics  in  rheu¬ 
matoid  arthritis;  aspirin  (acetyl  salicylic  acid)  and 
sodium  salicylate  are  the  most  commonly  used  prepa¬ 
rations.” 


It  was  further  counselled  in  this  paragraph  that  “as  a  gen¬ 
eral  rule,  for  relief  of  arthritic  pain  try  salicylates  first” 

Other  examples  of  expressions  of  medical  opinions  in  this 
treatise  under  another  heading  which  are  inconsistent  with 
respondent’s  ultimate  conclusion  of  fact  are  the  following: 

Under  the  paragraph  entitled  “Salicylates”  in  the  chap¬ 
ter  discussing  the  “general  treatment  of  rheumatic  fever”, 
the  following  is  stated - 

“Maclagan  in  1876  found  that  an  infusion  of  certain 
willow  hark  was  almost  a  specific  for  relieving  the 
symptoms  of  acute  rheumatism.  The  salicylates  from 
this  time  have  remained  the  single  most  valuable  reme¬ 
dy,  and  do,  in  a  majority  of  cases,  serve  as  almost  a 
specific  for  relieving  joint  pain  and  discomfort  asso¬ 
ciated  wuth  acute  rheumatic  fever.” 

•  *  •  • 

“Salicylate  treatment  of  whatever  type  should  be 
continued  until  fever,  articular  inflammation,  increased 
sedimentation  rate,  and  other  evidences  of  activity 
have  disappeared.” 

There  wTere  many  other  instances  of  similar  character 
and  with  the  same  result  until  it  became  obvious  that  furth¬ 
er  attempts  at  such  cross-examination  were  futile  and 
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served  only  to  aggravate  (J.A.  109-10;  140;  157-160;  162-3; 
1S5-8;  190;  253-5;  324-5). 

Typical  of  the  Examiner’s  repeated  statements  in  deny¬ 
ing  petitioners  the  right  to  so  confront  the  Commission 
witnesses  with  these  various  articles  is : 

“You  are  not  permitted  to  go  further  into  that  instru¬ 
ment,  which  is  not  in  evidence”  (J.A.  14S). 

It  becomes  immediately  apparent  from  these  examples 
that  the  respondent’s  conclusion  of  ultimate  fact  that  sal¬ 
icylates  do  not  have  “any”  value  in  the  symptomatic  treat¬ 
ment  of  arthritis  and  rheumatism  “in  excess  of  affording 
temporary  relief  of  minor  aches,  pains,  or  fever,”  is  wholly 
inconsistent  with  these  and  like  authoritative  medical  opin¬ 
ions  reported  in  admittedly  reputable  journals  by  acknowl¬ 
edged  authorities.  A  discussion  on  the  part  of  Commis¬ 
sion  witnesses  of  these  statements  and  any  attempt  on  their 
part  to  reconcile  their  views  with  the  opinions  expressed  in 
these  articles,  if  indeed  they  varied  at  all,  would  certainly 
have  served  to  qualify  any  opinions  expressed  in  the  rec¬ 
ord  on  which  respondent  has  relied  in  support  of  this  con¬ 
clusion  of  ultimate  fact.  Indeed,  the  respondent  has  at  no 
time  indicated  the  specific  basis  for  that,  and  it  is  suspected 
that  one  reason  for  not  having  done  so  is  the  fact  that  it 
is  impossible  to  point  to  any  expression  of  opinion,  as 
qualified  on  cross-examination,  which  will  support  that 
conclusion. 

The  purpose  of  the  petitioners’  attempted  cross-exami¬ 
nation  as  indicated  and  the  ground  for  the  Examiner’s  re¬ 
fusal  to  permit  it  are  fairly  clearly  indicated  in  the  follow¬ 
ing  colloquy  between  counsel  and  the  Examiner: 

“Mr.  Markel:  Mr.  Examiner,  not  only  is  that  answer 
a  part  of  the  specific  literature  on  which  the  doctor 
has  based  some  of  his  opinions,  but  is  also  a  part  of 
the  articles  which  he  has  specifically  included  in  his 
own  publication.  That  is  something  very  definitely 
within  the  proper  scope  of  cross  examination  and  I 
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am  entitled  to  read  portions  of  these  articles  and  ask 
him  if  lie  agrees  or  disagrees.  I  want  him  to  state 
what  they  found. 

“Mr.  Callaway:  I  am  sure  that  is  exactly  what  he 
wants. 

“Trial  Examiner  Lipscomb:  The  literature,  how¬ 
ever,  has  not  been  placed  in  evidence.  The  Doctor  has 
testified  that  he  based  his  opinions  upon  a  multiplicity 
of  things,  including  his  work  for  A.  B.  degree,  his 
medical  degree,  and  all  experiments,  both  laboratory 
and  book  reading — literary  reading — the  whole  field 
of  medicine.  He  has  not  specified  any  one  phase  as 
the  sole  basis  for  his  opinion  and,  therefore,  I  sustain 
the  objection. 

“Mr.  Callaway:  I  would  like  to  have  that  stricken, 
that  was  part  of  my  motion. 

“Trial  Examiner  Lipscomb:  It  shall  be  stricken. 

“Mr.  Markel:  All  of  these  answers,  so  far  as  wheth¬ 
er  the  routes  were  the  same — 

“Trial  Examiner  Lipscomb:  That  is  stricken. 

“Mr.  Markel:  T  except  to  that.  I  submit  we  went 
through  all  of  these  questions  and  I  notice  the  record 
is  not  as  clear  on  it  as  it  might  have  been.  I  submit 
that  T  am  entitled  to  confront  this  Doctor  with  any 
article  in  the  field  and,  particularly,  the  articles  which 
lie  is  familiar  with  and  ask  him  to  evaluate  the  conclu¬ 
sions  of  other  experts  on  the  issues  on  which  he  has 
given  an  opinion.  T  want  to  be  sure  that  your  sustain¬ 
ing  of  the  objection  has  all  that  in  mind. 

“Trial  Examiner  Lipscomb:  Yes.”  (J.A.  190) 

The  following  colloquy  further  clarifies  the  precise  issue 
raised  by  petitioners’  attempt  to  cross-examine  and  the 
Examiner’s  refusal  to  permit  them  to  do  so: 

“Mr.  Markel:  I  am  not  offering  this  as  evidence.  I 
am  offering  this  for  the  purpose  of  a  basis  of  evalua¬ 
ting  the  opinions  here  expressed  and  1  am  entitled  to 
do  that.  (Our  emphasis) 

“Trial  Examiner  Lipscomb:  You  can  inquire  of 
the  present  witness  to  see  how  broad  his  general  knowl¬ 
edge  of  literature  in  the  field  in  which  he  works  is,  but 
you  cannot,  as  I  understand  the  law,  by  indirect  men¬ 
tion  put  in  evidence  the  unsworn  testimony  of  doctors 
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who  have  written  books.  We  do  not  know  whether  they 
still  abide  by  those  opinions  or  not,  and  whether  he 
agrees  with  them  or  not.  This  resolves  itself  into  a 
scientific  problem,  as  I  understand  it,  so  wTe  are  con¬ 
suming  a  great  deal  of  time  in  inquiring  as  to  whether 
he  concurs  with  the  statement  from  this  article  and 
that  article  and  the  other  article.  I  say  those  various 
statements  and  those  various  articles  are  unsworn  and 
are  not  present  to  testify  or  to  subject  themselves  to 
cross  examination. 

“Mr.  Markel:  7  am  not  offering  those  as  evidence , 
sir.  Now,  the  trial  judge  in  the  case  of  the  City  of  New 
York,  which  I  had  in  mind,  excluded  evidence  pretty 
much  in  the  same  form  as  I  have  stated  and  the  appel¬ 
late  judge  reversed  the  ruling  and  said  it  was  a  griev¬ 
ous  error.  (Our  emphasis) 

“Trial  Examiner  Lipscomb:  We  will  abide  by  our 
own  understanding  of  the  law ,  insofar  as  we  can  and 
insofar  as  such  rights  we  have  on  the  subject.  (Our 
emphasis)  (J.A.  139-40) 

The  petitioners  took  exception  to  all  of  these  rulings, 
contending  that  they  were  contrary  to  law  and,  in  so  doing, 
relied  on  authorities  which  included  the  Supreme  Court 
decision  in  Reilly  v.  Pinkus ,  33S  U.S.  269,  70  S.  Ct.  110 
(1949).  In  denying  this  exception,  the  respondent  stated 
in  part : 

“The  Commission  is  of  the  opinion  that  the  decision 
in  that  case  [the  Pinkus  case]  does  not  lay  down  any 
such  broad  principle  as  that  for  which  respondents 
contend.”  (J.A.  7S) 

Respondent  then  proceeds  to  distinguish  this  case  from 
Reilly  v.  Pinkus  on  a  factual  basis  as  the  ground  for  its 
denial  of  the  petitioners’  exception. 

The  petitioners  respectfully  submit  that  there  is  no  valid 
basis  for  the  attempted  distinction. 

Reilly  v.  Pinkus,  supra,  came  before  the  Supreme  Court 
on  certiorari  from  a  decision  affirming  an  order  issued  by 
the  District  Court  enjoining  the  Post  Office  Department 
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from  enforcing  its  order  denying  the  use  of  the  mails  for 
dissemination  of  advertising  material  for  a  certain  medic¬ 
inal  preparation.  One  of  the  errors  assigned  was  the  un¬ 
lawful  restriction  of  the  right  of  cross-examination  in  that 
the  respondents  before  the  Post  Office  examiner  were  de¬ 
nied  the  right  to  confront  Government  witnesses  who  had 
expressed  opinions,  with  certain  literature,  including  scien¬ 
tific  articles  and  dictionaries.  In  response  to  this  conten¬ 
tion,  it  was  argued,  in  the  first  place,  that  such  w’as  not  the 
rule,  but  also  that  the  record  contained  sufficient  evidence 
to  sustain  the  order  even  though  the  testimony  affected  by 
the  challenged  limitation  of  cross-examination  was  disre¬ 
garded.  However,  the  Supreme  Court  disagreed,  and  in 
setting  aside  that  order,  said  in  part : 

“ Second .  Nevertheless,  we  are  constrained  to  hold 
that  the  present  fraud  order  should  not  be  enforced. 
It  has  been  pointed  out  that  the  doctors’  expert  evi¬ 
dence  rested  on  their  general  professional  knowledge. 
To  some  extent  this  knowledge  was  acquired  from  med¬ 
ical  textbooks  and  publications,  on  which  these  experts 
placed  reliance.  In  cross-examination  respondent 
sought  to  question  these  witnesses  concerning  state¬ 
ments  in  other  medical  books,  some  of  which  at  least 
were  shown  to  be  respectable  authorities.  The  ques¬ 
tions  were  not  permitted.  IFe  think  this  was  an  undue 
restriction  on  the  right  to  cross-examine.  It  certainly 
is  illogical,  if  not  actually  unfair,  to  permit  witnesses  to 
give  expert  opinions  based  on  book  knowledge,  and  then 
deprive  the  party  challenging  such  evidence  of  all  op¬ 
portunity  to  interrogate  them  about  divergent  opinions 
expressed  in  other  reputable  books. 

“Petitioner  [the  Government]  seeks  to  justify  ex¬ 
clusion  of  cross-examination  based  on  some  of  these 
hooks  by  pointing  out  that  they  were  merely  medical 
dictionaries.  Government  experts  testified  they  would 
not  consult  the  dictionaries  to  ascertain  the  efficacy  of 
a  remedy,  although  they  kept  and  used  them  for  other 
purposes.  But  the  books  did  assert  the  use  of  kelp  as 
a  fat  reducer,  and  to  some  extent  this  tended  to  refute 
testimony  by  government  experts  that  no  reputable 
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physicians  would  accept  kelp  or  iodine  as  a  weight  re¬ 
ducer. 

“It  is  also  contended  that  the  error  in  restricting 
cross-examination  was  harmless  here  because  the 
memorandum  of  the  fact-finding  official  indicated  that 
he  had  read  the  excluded  materials  and  would  have 
made  the  same  adverse  findings  had  the  materials  been 
held  admissible.  But  the  object  of  using  the  books  on 
cross-examination  was  to  test  the  expert’s  testimony 
by  having  him  refer  to  and  comment  upon  their  con¬ 
tents.  Respondent  was  deprived  of  this  opportunity. 
The  error  of  this  deprivation  could  not  be  cured  by  hav¬ 
ing  the  fact-finder  subsequently  examine  the  material.” 
(338  U.S.  at  pp.  275-6)  (Our  emphasis) 

The  foregoing,  we  submit,  is  a  clear  and  unqualified  state¬ 
ment  of  the  rule  applied  by  the  Court  in  that  case.  There 
is  nothing  in  this  language  that  would  justify  the  respond¬ 
ent’s  attempted  distinction.  This  attempt  appears  to  be 
erroneously  based  on  certain  additional  statements  by  the 
Court,  of  a  clarifying  character ,  which  followed  the  above, 
without  break,  as  a  succeeding  paragraph.  The  Court 
continued — 

“Moreover,  the  issues  in  postoffice  fraud  cases  makes 
such  cross-examination  peculiarly  appropriate.  Proof 
of  fraudulent  purposes  is  essential — an  ‘actual  intent 
to  deceive’.”  *  •  *  “An  intent  to  deceive  might  be 
inferred  from  the  universality  of  scientific  belief  that 
advertising  representations  are  wholly  unsupportable ; 
conversely,  the  likelihood  of  such  an  inference  might 
be  lessened  should  cross-examination  cause  a  witness 
to  admit  that  the  scientific  belief  was  less  universal  than 
he  had  first  testified.”  (338  U.  S.  at  p.  276)  (Our  Em¬ 
phasis) 

The  highly  significant  words  in  this  statement  are  “more¬ 
over”  and  “peculiarly”.  Webster’s  New  International 
Dictionary  defines  the  word  “moreover”  as  meaning  “be¬ 
yond  what  has  been  said;  further;  besides;  in  addition”. 
This  is  precisely  what  the  Court  meant  to  say,  and  did  say. 
It  merely  meant  to  say  that  in  addition  to  what  had  been 
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said  this  well  established  rule,  as  affirmed  by  the  Court, 
was  “peculiarly”  appropriate  in  cases  such  as  postoffice 
fraud  order  proceedings. 

It  was  argued,  in  effect,  in  the  Pinkies  case  that  mere  es¬ 
tablishment  of  the  falsity  of  claims  for  a  medicinal  prod¬ 
uct  was,  in  and  of  itself,  an  adequate  ground  for  denying 
the  United  States  mail  service  to  sellers  of  such  a  product 
on  the  ground  that  public  interest  required  protection,  once 
falsity  had  been  established.  In  rejecting  this  argument 
as  involving  too  drastic  a  remedy,  especially  in  the  pres¬ 
ence  of  other  available  remedies,  the  Supreme  Court 
pointed  out,  among  other  things,  why  the  public  interest 
did  not  require  such  a  drastic  order  in  such  circumstances. 
The  Court  initiated  the  discussion  of  this  point  by  saying — 

“It  is  not  amiss  to  point  out  that  the  Federal  Trade 
Commission  does  have  authority  to  issue  cease-and-de¬ 
sist  orders  in  cases  like  this  without  findings  of  fraud. 

#  *  •  But  that  remedy  does  not  approach  the  severity 
of  a  mail  fraud  order.  *  *  *  Unlike  the  Postmaster  Gen¬ 
eral,  the  FTC  cannot  bar  an  offender  from  using  the 
mails,  an  order  which  could  wholly  destroy  a  business. 

*  *  *  The  strikingly  different  consequences  of  the  or¬ 
ders  issued  by  the  two  agencies  on  the  basis  of  analo¬ 
gous  misrepresentations  emphasize  the  importance  of 
limiting  Postoffice  Department  orders  to  instances 
where  actual  fraud  is  clearly  proved.”  (338  U.  S.  at 
P-  277) 

It  was  argued  before  the  respondent  that  this  language 
expressly  excepted  Federal  Trade  Commission  proceedings 
from  the  rule  of  evidence  stated  in  the  initial  quotation 
above.  Apparently  respondent  accepted  this  argument  but 
this  obviously  does  not  follow  from  that  statement  by  the 
Supreme  Court. 

In  Shaw  v.  Duncan ,  194  F.  2d  779  (C.  A.  10,  1952),  the 
doctrine  of  the  Pinkus  case  was  followed  in  a  similar  case. 

The  Pinkus  case  was  also  cited  in  support  of  the  follow¬ 
ing  basic  statements  of  principle,  equally  applicable  to  the 
circumstances  surrounding  the  order  before  this  Court  on 


review,  in  Southern  Stevedoring  Co.,  Inc.  et  al.,  v.  Voris  et 
al,  190  F.  2d  275,  277  (C.  A.  5th,  1951) : 

“This  relaxation  of  the  ordinary  rules  of  procedure 
and  evidence  does  not  invalidate  the  proceedings,  pro¬ 
vided  the  substantial  rights  of  the  parties  are  pre¬ 
served  *  *  *  But  this  general  provision  does  not,  in¬ 
deed  it  could  not,  dispense  with  a  right  so  fundamental 
in  Anglo-Saxon  law  as  the  right  of  cross  examination. 
Although  administrative  agencies  may  be  relieved  from 
observance  of  strict  common  law  rules  of  evidence,  their 
hearings  must  still  be  conducted  consistently  with  fun¬ 
damental  principles  which  inhere  in  due  process  of 
law.yi  (Our  emphasis) 

An  excellent  exposition  of  the  law  on  the  subject  of  the 
right  to  confront  witnesses  having  given  opinion  evidence 
with  passages  from  authoritative  literature  for  the  purpose 
of  discrediting  or  -weakening  his  testimony  is  found  in  Hast¬ 
ings  v.  Chrysler  Corporation,  273  App.  Div.  292,  77  N.Y.S. 
2d  524,  527.  The  same  principle  has  also  been  sustained  by 
the  court  of  last  resort  in  the  State  of  New  York  in  People 
v.  Feldman,  299  N.  Y.  153,  168,  S5  N.E.  2d  913,  920.  See 
also,  Garfield  Memorial  Hospital  v.  Marshall  et  al.,  204  F. 
2d  721  (C.A.D.C.,  1953);  Carter  Products,  Inc.  v.  Federal 
Trade  Commission,  201  F.  2d  446  (C.A.  9th,  1953);  Law¬ 
rence  v.  Nutter ,  203  F.  2d  540  (C.A.  4th,  1953). 

It  is  respectfully  submitted,  on  the  basis  of  the  foregoing 
authorities,  that  denial  to  the  petitioners  of  the  opportu¬ 
nity  to  confront  the  respondent’s  witnesses  on  cross-exam¬ 
ination  with  passages  from  admittedly  authoritative  litera¬ 
ture  by  acknowledged  experts  in  the  field  was  a  prejudicial 
error  and  fatal  to  the  order. 
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B.  Certain  Scientific  Articles  Published  in  Admit¬ 
tedly  Authoritative  Scientific  Journals  by  Acknowl¬ 
edged  Experts  in  the  Field  Were  Unlawfully  Excluded 
From  the  Record. 

The  petitioners  offered  in  evidence  certain  highly  rele¬ 
vant  and  material  scientific  articles  published  in  admittedly 
reputable  scientific  journals  by  acknowledged  authorities. 
These  offers  were  made  through  experts  who  were  emi¬ 
nently  qualified  to  be  fully  cross-examined  on  the  science 
of  the  field,  including  the  literature  to  the  date  of  the  offer. 
All  of  these  offers  were  denied  solely  on  the  ground  of 
hearsay  ( J.  A.  440-1,  470-1,  492-6,  510-14,  573-5,  587,  670-3, 
697-705). 

The  petitioners  respectfully  submit  that  scientific  ar¬ 
ticles,  relevant  and  material  to  controversial  issues  of  the 
proceeding  and  by  authors  of  unquestioned  authority  ap¬ 
pearing  in  literature  upon  which  experts  rely  in  their  own 
practice  and  in  advising  commercial  interests,  should  be  re¬ 
ceived  in  evidence  in  proceedings  before  respondent, 
through  qualified  experts  in  the  field  involved,  who,  on 
cross-examination,  can  authoritatively  discuss  such  articles, 
their  standing  in  the  literature,  and  the  standing  of  their 
authors. 

Admittedly,  this  rule  is  rarely  followed  in  courts  of  law 
and  is  not  generally  followed,  if  at  all,  in  proceedings  be¬ 
fore  the  respondent  as  a  matter  of  right.  When  such  scien¬ 
tific  articles  are  admitted  in  administrative  proceedings,  it 
is  generally  considered  that  they  are  received  as  a  matter 
of  discretion.  This,  we  submit,  is  fundamentally  unsound. 

First,  and  foremost,  such  a  rule  of  evidence  would  serve 
to  deprive  administrative  tribunals  of  what  might  well  be 
the  only  available  evidence  by  reason  of  the  demise  of  the 
investigator  who  had  published  the  results  of  an  important 
investigation.  It  is,  indeed,  not  infrequent  that  when  out¬ 
standing  scientists  report  the  results  of  extended  scientific 
investigations,  these,  by  reason  of  their  standing  in  the  field 
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and  the  general  soundness  of  their  reported  investigations 
and  conclusions,  remain  as  the  sole  scientific  evidence,  be¬ 
cause  others  do  not  consider  it  necessary  to  repeat  any  of 
the  work.  Under  the  rule  of  evidence  here  applied,  such 
evidence  would  be  completely  lost  for  all  time  to  adminis¬ 
trative  tribunals  upon  the  death  of  the  investigator.  Yet, 
such  tribunals  are  supposedly  to  act  as  reasonable  busi¬ 
ness  men  would  and  arrive  at  their  conclusions  on  the  fac¬ 
tual  basis  usually  relied  upon  by  business  men.  This  they 
could  not  do  under  the  circumstances. 

Furthermore,  this  rule  would  simply  open  the  door  to  all 
sorts  of  possible  administrative  abuses,  since,  under  such 
a  rule,  administrative  agencies  would  receive  what  suited 
them  and  where  virtually  the  whole  of  the  literature  was 
inconsistent  with  the  allegations  of  the  complaint,  as  ^n  this 
case,  they  would  receive  none,  as  has  happened  here.  If 
scientific  articles  are,  therefore,  received  at  all,  and  they 
are  generally  received  in  other  administrative  proceedings, 
they  should  be  admissible  as  a  matter  of  right.  This,  we 
submit,  is  inherent  in  the  fundamental  legal  philosophy  of 
evidentiary  rules. 

It  is  elementary  that  the  restrictive  character  of  the  rules 
of  evidence  applied  in  different  tribunals  varies  according 
to  the  character  of  the  tribunal  in  which  they  are  asserted 
and  according  to  the  nature  of  the  issues  requiring  resolu¬ 
tion.  Thus,  the  rules  of  evidence  are  most  strictly  applied 
in  criminal  cases  where  the  issues  involve  deprivation  of 
human  rights;  they  are  less  strictly  applied  in  civil  cases 
before  a  judge  and  jury  w’here  the  issues  involve  determi¬ 
nation  of  property  rights ;  they  are  applied  still  less  strictly 
before  the  same  tribunal  as  to  the  same  issues,  when  the 
issues  are  resolved  by  the  court  without  a  jury;  they  are 
applied  much  more  liberally  in  courts  of  equity  where  the 
issues  to  be  resolved  require,  not  only  determinations  of 
property  rights,  but  also  matters  of  human  relations  and 
conduct  with  respect  thereto;  and,  of  course,  they  are  ap- 
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plied  most  liberally  in  proceedings  before  administrative 
agencies. 

The  reason  for  the  greatest  liberality  in  applying  rules 
of  evidence  before  administrative  tribunals  is  the  peculiar 
character  of  their  organization  and  the  subject  matter  be¬ 
fore  them.  The  issues  before  them  usually  require  not  only 
determination  of  property  rights  and  the  conduct  of  per¬ 
sons  with  respect  thereto,  but  further  involve  consideration 
of,  and  possible  action  with  respect  to,  the  economic  impact, 
sometimes  of  a  national  or  international  scope,  of  the  con¬ 
clusions  reached  in  resolving  issues  committed  to  such  agen¬ 
cies  for  resolution  by  Congress,  because  it  has  considered 
that  administrative  expertness  in  the  field  involved  is  es¬ 
sential  to  the  fair  and  reasonable  determination  of  the 
issues,  not  only  as  affecting  the  parties  immediately  before 
the  tribunal  but  as  affecting  all  other  commercial  interests 
in  the  field.  Indeed,  that  is  the  sole  justification  for  ad¬ 
ministrative  adjudication,  for  otherwise  there  would  never 
have  been  any  reason  for  taking  these  matters  out  of  the 
hands  of  the  courts  and  entrusting  them  to  administrative 
agencies. 

These  fundamental  principles  as  to  the  general  scope  and 
functions  of  administrative  agencies  have  been  recognized 
by  the  Supreme  Court  as,  for  example,  in  Federal  Com¬ 
munications  Commission  v.  Pottsville  Broadcasting  Co.y  309 
U.  S.  134  (1940),  where  Mr.  Justice  Frankfurter,  speaking 
for  the  Court,  said  (pp.  142-4) : 

“Courts,  like  other  organisms,  represent  an  interplay 
of  form  and  function.  The  history  of  Anglo-American 
courts  and  the  more  or  less  narrowly  defined  range  of 
their  staple  business  have  determined  the  basic  char¬ 
acteristics  of  trial  procedure,  the  rules  of  evidence,  and 
the  general  principles  of  appellate  review.  Modern  ad¬ 
ministrative  tribunals  are  the  outgrowth  of  conditions 
far  different  from  those  ®  To  a  large  degree  they  have 
been  a  response  to  the  felt  need  of  governmental  super- 

“3  See  Maitland,  The  Constitutional  History  of  England,  pp.  415-418; 
Landis,  The  Administrative  Process,  passim.” 
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vision  over  economic  enterprise — a  supervision  which 
could  effectively  he  exercised  neither  directly  through 
self -executing  legislation  nor  by  the  judicial  process . 
That  this  movement  was  natural  and  its  extension  in¬ 
evitable,  was  a  quarter  century  ago  the  opinion  of  emi¬ 
nent  spokesmen  of  the  law.4  Perhaps  the  most  strik¬ 
ing  characteristic  of  this  movement  has  been  the  in¬ 
vestiture  of  administrative  agencies  with  power  far 
exceeding  and  different  from  the  conventional  judicial 
modes  for  adjusting  conflicting  claims — modes  whereby 
interested  litigants  define  the  scope  of  the  inquiry  and 
determine  the  data  on  which  the  judicial  judgment  is 
ultimately  based.  Administrative  agencies  have  power 
themselves  to  initiate  inquiry,  or,  when  their  authority 
is  invoked,  to  control  the  range  of  investigation  in  as¬ 
certaining  what  is  to  satisfy  the  requirements  of  the 
public  interest  in  relation  to  the  needs  of  vast  regions 
and  sometimes  the  whole  nation  in  the  enjoyment  of 
facilities  for  transportation,  communication  and  other 
essential  public  services.  [Omitting  footnote  refer¬ 
ence]  These  differences  in  origin  and  function  pre¬ 
clude  wholesale  transplantation  of  the  rules  of  pro¬ 
cedure,  trial  and  review  which  have  evolved  from  the 
history  and  experience  of  courts.  Thus,  this  Court  has 
recognized  that  bodies  like  the  Interstate  Commerce 
Commission,  into  whose  mould  Congress  has  cast  more 
recent  administrative  agencies,  ‘should  not  be  too  nar¬ 
rowly  constrained  by  technical  rules  as  to  the  admissi- 
bilitv  of  proof,’  Interstate  Commerce  Commission  v. 
Baird,  194  ITS  25,  44,  48  L  ed  860,  869,  24  S  Ct  563, 
should  be  free  to  fashion  their  own  rules  of  procedure 
and  to  pursue  methods  of  inquiry  capable  of  permit¬ 
ting  them  to  discharge  their  multitudinous  duties 
[Omitting  footnote  reference]  Compare  New  England 

**a  Sec,  for  instance,  the  address  of  Elihu  Root  as  President  of  the  American 
Bar  Association: 

‘  There  is  one  special  field  of  law  development  which  has  manifestly  become 
inevitable.  We  are  entering  upon  the  creation  of  a  body  of  administrative 
law  quite  different  in  its  machinery,  its  remedies,  and  its  necessary  safe¬ 
guards  from  the  old  methods  of  regulation  by  specific  statutes  enforced 
by  the  courts  ....  There  will  be  no  withdrawal  from  these  experiments 
....  We  shall  go  on ;  we  shall  expand  them,  whether  we  approve  theo¬ 
retically  or  not,  because  such  agencies  furnish  protection  to  rights  and 
obstacles  to  wrongdoing  which  under  our  new  social  and  industrial  condi¬ 
tions  cannot  be  practically  accomplished  by  the  old  and  simple  procedure 
of  legislatures  and  courts  as  in  the  last  generation.’  41  A.  B.  A.  Rep.  355, 
3G8,  369.” 
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Divisions  Case  (Akron,  C.  &  Y.  R.  Co.  v.  United  States) 
261  U  S  1S4,  67  L  ed  605,  43  S  Ct  270.  To  be  sure,  the 
laws  under  whirl i  these  agencies  operate  prescribe  the 
fundamentals  of  fair  play.  They  require  that  inter¬ 
ested  parties  be  alTorded  an  opportunity  for  bearin'? 
and  that  judgment  must  express  a  reasoned  conclusion. 
Rut  to  assimilate  the  relation  of  these  administrative 
bodies  and  the  courts  to  the  relationship  between  lower 
and  upper  courts  is  to  disregard  the  origin  and  pur¬ 
poses  of  the  movement  for  administrative  regulation 
and  at  the  same  time  to  disregard  the  traditional  scope, 
however  far-reaching,  of  the  judicial  process  *  *  #  ”. 
[Our  emphasis] 

More  specifically,  administrative  tribunals  such  as  the 
respondent’s  organization,  are  recognized  as  “business 
men’s  courts”  where  business  men  may  properly  expect  to 
have  their  problems  resolved  in  a  business-like  fashion  by 
reliance  on  the  part  of  the  administrative  tribunal  on  the 
kind  of  factual  evidence  which  dictates  fair-minded  busi¬ 
ness  men’s  conduct  in  the  management  of  their  own  affairs, 
John  Bene  and  Sons ,  Inc.  v.  Federal  Trade  Commission , 
299  Fed.  46S,  471  (C.C.A.  2d,  1924).  In  this  case,  cited  with 
approval  many  times  since,  the  Court  said  as  to  this : 

“We  incline  to  think  that  it  is  not  by  the  statute,  and, 
having  regard  to  the  exigencies  of  administrative  law, 
that  it  should  not  be  so  restricted. 

liWe  are  of  the  opinion  that  evidence  or  testimony , 
even  though  legally  incompetent ,  if  of  the  kind  that 
usually  affects  fair-minded  men  in  the  conduct  of  their 
daily  and  more  important  affairs,  should  be  received 
and  considered ;  but  it  should  be  fairly  done.”  (Our 
emphasis) 

These  principles  are  peculiarly  applicable  to  the  respond¬ 
ent  agency,  and  the  rule  of  evidence  here  urged  is  possibly 
of  far  greater  importance  to  the  procedures  before  this 
agenev  than  anv  others.  The  reason  for  this  is  the  fact 
that  the  very  administrative  judgment  as  to  whether  a  com¬ 
plaint  should  issue  is  of  necessity  rested  altogether  on  a 
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survey  of  the  very  literature  excluded  from  the  record  be¬ 
fore  it.  This  is  also  true  with  respect  to  the  detailed  alle¬ 
gations  of  the  complaint.  The  respondent  could  not  begin 
to  function  if  it  had  to  resort  to  laboratory  experimenta¬ 
tion  to  develop  the  scientific  facts  essential  to  determine 
whether  a  complaint  should  issue,  what  the  allegations  of 
the  claim  should  be,  and  in  a  form  admissible  in  evidence 
under  its  rules  as  here  applied.  It  must,  of  necessity,  act 
altogether  on  the  basis  of  the  available  scientific  literature 
in  dealing  with  questions  of  truthful  advertising  arising  un¬ 
der  the  Wlieeler-Lea  Act,  with  respect  to  the  advertising  of 
food,  drugs,  and  cosmetics,  because  all  such  questions  in¬ 
volve  highly  technical  scientific  issues  of  fact  with  respect 
to  which  respondent  can  only  inform  itself  by  a  study  and 
survey  of  the  pertinent  literature. 

The  foregoing  principles  are  entirely  consistent  with  the 
rule  of  evidence  here  asserted.  The  fundamental  sound¬ 
ness  of  this  rule  is  well  demonstrated  hv  Prof.  Wigmore 
in  his  argument  that  it  be  followed  even  by  the  courts.  He 
says  in  part : 

“The  great  storehouses  of  medical  experience  are 
the  hooks  and  journals  of  the  profession.  ‘Medical  evi¬ 
dence,’  it  has  been  truly  said,  ‘altogether  is  little  else 
than  a  reference  to  authority.’ 

“(1)  More  than  one  reason  has  been  advanced  for 
prohibiting  the  use  of  learned  treatises  in  evidence. 
The  only  forceful  one,  and  the  one  generally  pointed 
out  and  relied  upon  in  judicial  opinion,  is  that  such  an 
offer  of  evidence  purports  to  employ  testimoniallv  a 
statement  made  out  of  court  by  a  person  not  subjected 
to  cross-examination;  i.e .,  purports  to  violate  the  fun¬ 
damental  doctrine  ...  of  the  Hearsay  rule  . . . 

•  •#•••• 

“(2)  We  have  been  told  that  Science  is  shifting; 
that  experiment  and  discovery  are  continually  altering 
scientific  theories  and  rendering  them  valueless;  so 
that  ‘a  medical  book  which  was  a  standard  last  year 


becomes  obsolete  this  year’;  that  there  is  no  general 
agreement  among  scientists,  and  that  testimony  char¬ 
acterized  by  such  instability  and  uncertainty  is  un- 
t  rustworthy. 

“There  is  ignorant  exaggeration  in  these  charges. 
They  attribute  to  the  entire  body  of  scientific  knowl¬ 
edge  the  instability  due  to  casual  rapid  progress  in 
certain  departments  of  the  sciences;  and  they  ignore 
even  in  those  departments  the  small  proportion  which 
the  field  of  possible  change  bears  to  the  large  area  of 
truth.  But,  leaving  this  aside,  we  find  that  the  objec¬ 
tion  is  in  itself  inconsistent  with  accepted  legal  prac¬ 
tices,  and  would  if  consistently  applied  exclude  all  tes¬ 
timony  even  on  the  stand  from  scientific  witnesses. 
For  if  these  works  are  rejected  because  they  may  not 
embody  the  latest  results  of  science,  what  shall  be  said 
of  specialist  witnesses  in  general?  Out  of  the  hundreds 
of  scientific  experts  who  are  this  month  testifying  in 
courts  of  justice,  how  many  are  speaking  from  a 
thorough  acquaintance  with  the  latest  researches  in 
their  subjects?  For  how  many  of  them  is  it  possible 
to  maintain  steady  pace  with  the  daily  progress  of 
science?  How  many  are  not  testifying  on  information 
obtained  at  a  medical  or  other  technical  school  a 
decade  or  more  ago,  in  the  standard  books  of  that  day? 
It  is  true,  where  conflicting  views  are  advanced  and  an 
expert  cannot  state  his  views  to  be  founded  on  the  most 
recent  investigations,  that  his  views  are  naturally  en¬ 
titled  to  inferior  weight ;  but  could  it  seriously  occur  to 
anyone  to  exclude  all  experts  from  the  stand,  not  be¬ 
cause  this  or  that  one  has  in  fact  no  acquaintance  with 
the  recent  literature  of  his  profession,  but  because 
many  among  the  whole  body  may  not  possess  such  ac¬ 
quaintance? 

‘‘Yet  after  all,  going  back  to  the  exaggeration  in¬ 
volved,  is  the  objection  one  of  appreciable  magnitude? 
‘/  will  not  sit  here/  once  said  Chief  Justice  Dallas,  ‘and 
hear  science  reviled  and  the  recorded  researches  of  the 
medical  world  misrepresented  as  leading  only  to  uncer¬ 
tainty/  ”  (Our  Emphasis)  (YTigmore  on  Evidence, 
Third  Edition  (1940),  Vol.  6,  Section  1690) 

Due  consideration  of  the  basic  principle  outlined  above, 
and  the  full  argument  by  Professor  Wigmore  of  the  prin- 
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ciples  alluded  to  in  relation  to  the  ultimate  objective  of 
achieving  fundamental  justice,  suggests  the  inevitable  con¬ 
clusion  that  the  rule  of  evidence  as  stated  above  should  be 
applied  as  a  matter  of  right,  and  not  merely  as  a  matter 
of  discretion.  The  exclusion  of  petitioners’  proffered  scien¬ 
tific  articles,  published  in  admittedly  authoritative  medical 
journals  by  acknowledged  authorities  and  offered  through 
experts  highly  qualified  to  be  fully  cross-examined  in  the 
matter,  was  improper,  and  this  Court  should,  therefore,  set 
aside  the  order  with  directions  to  the  respondent  that  such 
evidence  be  received  as  a  basis  for  its  reconsideration  of 
the  issues  raised  by  its  complaint. 

C.  The  Hearing  Was  Prematurely  Closed  Over  Peti¬ 
tioners’  Objections. 

As  noted  earlier,  the  only  witness  petitioners  "were  able  to 
present  on  the  basic  question  before  the  respondent, 
namely,  the  therapeutic  value  of  the  succinate-salicylate 
formulation  in  the  symptomatic  treatment  of  arthritis  and 
rheumatism,  was  its  witness,  Dr.  Francis  Bach. 

One  of  the  witnesses  which  petitioners  had  attempted  to 
have  produced  at  the  hearing  was  Dr.  Murrill  Szucs  of 
Youngstown,  Ohio.  Both  the  Examiner  and  the  respondent 
had  failed  to  issue  a  subpoena  to  Dr.  Szucs,  a  highly  im¬ 
portant  witness  on  the  basic  issue  as  stated.  The  Exam¬ 
iner  had  at  one  time  indicated  his  willingness  to  issue  a 
subpoena,  and  the  respondent  had  denied  petitioners’  ap¬ 
plication  to  it  for  a  subpoena  on  the  ground  that  the  Ex¬ 
aminer  had  never  declined  to  issue  a  subpoena.  Yet  the 
record  was  closed  without  the  inclusion  of  Dr.  Szucs  ’  testi¬ 
mony.  The  reason  why  this  witness’  testimony  is  exceed¬ 
ingly  important  is  that  he  was  the  first  doctor  who  tested 
the  efficacy  of  the  succinate-salicylate  formulation  exten¬ 
sively  and  published  the  results  of  his  findings  in  the  Ohio 
State  Medical  Journal.  This  article  has  been  extensively 
quoted  in  the  literature,  and  its  soundness  remains  unchal- 
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lenged  in  the  literature  as  of  this  date.  Indeed,  there  is 
now  corroborative  evidence  available  to  petitioners,  which 
not  only  fully  supports  the  conclusions  of  that  article,  but 
warrants  even  more  positive  and  more  extensive  conclu¬ 
sions.  His  findings,  as  reported  in  that  article,  negate  com¬ 
pletely  the  challenged  provisions  of  respondent’s  order. 

Additional  doctors  were  available  to  the  petitioners  who 
had  used  the  succinate-salicylate  formulation  in  treating 
their  arthritic  and  rheumatic  patients.  Included  among 
these  was  a  very  eminent  specialist  from  London,  England, 
who  had  used  DOLCIN  extensively  in  treating  himself  and 
who  had  then  used  the  drug  in  treating  his  patients  on  the 
basis  of  his  personal  experience  in  having  used  the  drug. 
All  of  this  was  made  known  to  the  Examiner  from  time  to 
time,  and  particularly  on  the  occasion  of  a  hearing  before 
him  in  'Washington,  D.  C.  on  October  23,  1951,  when  peti¬ 
tioners’  counsel  made  his  final  plea  for  a  continuance  of  the 
hearing  for  the  purpose  of  affording  the  petitioners  an  op¬ 
portunity  to  present  “three  or  four  doctors”  on  the  basic 
issue  (J.  A.  712-14).  The  Examiner  denied  this  application 
at  that  time,  saying — 

“The  hearing  examiner  feels  that  further  evidence  by 
respondents  will  be  merely  cumulative  of  what  has 
been  already  placed  in  the  record  and  would  unduly 
delay  adjudication  of  this  proceeding.  Accordingly,  he 
is  unwilling  to  extend  the  case  any  longer  and  desires 
to  see  it  closed  today  and  will  now,  unless  you  wish  to 
say  something  further,  say  that  the  case  is  closed  for 
the  presentation  of  further  testimony.”  (J.A.  714) 

To  this  statement  petitioners’  counsel  merely  responded — 

“I  will  let  my  statement  stand  as  an  offer  of  further 
proof.”  (J.A.  714) 

All  of  petitioners’  applications  were  made  a  considerable 
time  before  the  record  was  finally  closed  in  the  hearing — 
indeed,  sometime  before  Commission  counsel  had  presented 
his  rebuttal  testimony.  The  circumstances  necessitating 
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these  requests  are  set  forth  in  detail  in  the  affidavit  by  pe¬ 
titioners’  counsel  sworn  to  on  June  29, 1951,  as  set  forth  in 
the  Joint  Appendix,  commencing  on  page  20  thereof. 

In  view  of  the  importance  of  the  evidence  available  to 
the  petitioners,  and  since  the  request  for  an  opportunity  to 
present  it  at  the  hearing  was  made  well  in  advance  of  the 
actual  closing  of  the  record,  a  denial  of  this  request  by  the 
respondent  on  the  ground  that  petitioners  “were  given  a 
full  opportunity  to  present  their  defense,  including  the  tes¬ 
timony  of  Dr.  Szucs”  (J.  A.  80),  was  a  gross  abuse  of  ad¬ 
ministrative  discretion.  It  was  also  highly  prejudicial  to 
these  petitioners  in  that  it  restricted  the  evidence  on  the 
crucial  issue  of  fact  to  the  testimony  of  but  one  witness, 
when  other  qualified  witnesses  prepared  to  testify  on  this 
particular  issue  on  the  basis  of  personal  experience  were 
available.  This  action  deprives  this  Court  also  of  the  full 
and  complete  record  to  which  it  is  entitled  in  order  to  judge 
the  legality  of  respondent’s  action. 

On  the  basis  of  the  foregoing,  it  is  respectfully  prayed 
that  this  Court  remand  the  proceeding  to  the  respondent 
with  directions  that  petitioners  be  afforded  a  reasonable 
opportunity  to  present  their  available  evidence  on  the  spe¬ 
cific  issue,  namely,  the  therapeutic  value  of  succinate- 
salicylate  formulation  in  the  symptomatic  treatment  of 
arthritis  and  rheumatism. 


IV. 

Petitioners'  Application  to  Adduce  Additional  Evidence  Rele¬ 
vant  and  Material  to  the  Issues  Raised  by  the  Challenged 
Provisions  of  the  Order  and  Not  Available  During  the 
Course  of  the  Hearing  Should  Be  Granted. 

The  petitioners  heretofore,  and  on  October  13, 1953,  made 
application  to  this  Honorable  Court,  pursuant  to  the  pro¬ 
visions  of  Section  5(c)  of  the  Federal  Trade  Commission 
Act,  for  an  order  directing  that  additional  evidence  be 
taken  before  the  respondent  and  be  adduced  upon  the  hear¬ 
ing  in  such  a  manner  and  on  such  terms  and  conditions  as 
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to  the  Court  might  seem  proper  in  view  of  the  circum¬ 
stances  therein  stated.  After  consideration  of  this  Appli¬ 
cation,  the  Answer  and  Reply  thereto,  and  oral  argument 
thereon,  this  Court  denied  that  Application  by  order  of  No¬ 
vember  27,  1953,  “without  prejudice  to  a  renewal  at  the 
hearing  of  this  case  on  the  merits.’ ’ 

Accordingly,  petitioners’  said  Application  is  hereby  re¬ 
spectfully  renewed  on  the  Application,  Answer,  and  Reply 
on  file  in  this  Court.  It  is  respectfully  suggested  that  this 
Court  consider  these  papers  in  determining  the  merits  of 
this  renewed  Application. 

As  will  appear  from  these  papers,  such  evidence  includes, 

in  addition  to  that  indicated  in  III  (C)  above,  the  results 

of  carefullv  controlled  clinical  studies  conducted  to  deter- 
* 

mine  the  therapeutic  value  of  the  succinate-salicylate  formu¬ 
lation  per  se,  as  well  as  a  study  to  provide  data  for  a  com¬ 
parative  evaluation  of  its  therapeutic  value  with  the  thera¬ 
peutic  value  of  aspirin  alone.  It  also  includes  the  results 
of  a  survey  of  over  300  doctors  who  reported  on  their  clin¬ 
ical  observations  of  400  cases  in  response  to  questions  cal¬ 
culated  to  determine  specifically  the  therapeutic  value  of 
the  succinate-salicylate  formulation  and  also  to  provide  a 
basis  for  comparing  the  value  thereof  with  other  drugs 
commonly  used  by  these  doctors  in  treating  their  arthritic 
and  rheumatic  patients.  A  reasonable  number  of  these  300 
doctors  will  also  be  presented  in  person  to  testify  to  the 
results  noted  hv  them  from  the  administration  of  the  suc¬ 
cinate-salicylate  formulation  to  their  arthritic  patients. 
For  the  reasons  set  forth  in  the  said  Application,  none  of 
these  data  was  available  when  the  record  herein  was  closed. 

Accordingly,  this  Court  should  grant  this  Application  in 
order  to  insure  that  there  will  be  a  full  and  complete  record 
before  it,  should  the  respondent’s  action  on  the  basis  of 
that  testimony  still  require  a  review  by  this  Court.  How¬ 
ever,  it  is  sincerely  and  confidently  hoped  that  such  will 
not  be  the  case,  and  that,  on  the  contrary,  such  evidence 
will  provide  a  basis  for  a  voluntary  dismissal  of  the  peti¬ 
tion  before  this  Court. 
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CONCLUSION 

On  the  basis  of  all  of  the  foregoing,  petitioners  respect¬ 
fully  request  that — 

(1)  The  order  under  review  be  set  aside — 

(a)  Since  no  public  interest  requires  the  issuance  of 
this  order,  and 

(b)  Since  petitioners  were  denied  a  fair  and  impartial 
hearing. 

(2)  Should  this  Court  be  of  the  opinion  that  the  order 
should  not  be  set  aside,  then  petitioners  respectfully  re¬ 
quest  that  the  order  be  modified  in  a  manner  so  that — 

(a)  DOLCIN  may  be  represented  as  “inexpensive”; 

(b)  DOLCIN  may  be  represented  as  safe,  when 
taken  as  directed; 

(c)  DOLCIN  may  be  represented,  without  qualifica¬ 
tion,  as  being  effective  in  relieving  pain,  fever,  and, 
in  many  cases,  stiffness  and  swelling,  when  these 
are  due  to  arthritis  and  rheumatism;  and 

(d)  The  statutory  distinction  between  lay  and  medical 
advertisements  is  expressly  recognized  in  the  or¬ 
der. 

(3)  Should  this  Court  consider  the  record  before  it  in¬ 
adequate  to  warrant  the  requested  modification  of  the  or¬ 
der,  then  this  Court  should  remand  the  cause  to  the 
respondent  with  instructions  that — 

(a)  Petitioners  be  accorded  the  full  right  of  cross- 
examination  of  all  Commission  witnesses  to  which 
they  are  entitled  under  the  law; 

(b)  The  respondent  receive  in  evidence,  through  quali¬ 
fied  experts,  scientific  articles  by  recognized  au- 
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thorities,  published  in  reputable  scientific  journals, 
which  are  relevant  and  material  to  the  issues 
raised  by  the  challenged  provisions  of  the  order 
under  review;  and 

(c)  The  record  be  reopened  for  the  taking  of  further 
testimony  and  the  receipt  of  additional  evidence 
which  was  excluded  from  the  record  because  of  the 
premature  closing  thereof  by  the  respondent. 

(4)  Should  this  Court  determine  that  the  record  before 
it  is  insufficient  to  warrant  the  requested  modification  of 
the  order  under  review,  then  petitioners’  Application  for 
leave  to  adduce  additional  evidence  before  the  respondent, 
which  is  hereby  renewed,  should  be  granted  with  instruc¬ 
tions  to  the  respondent  to  receive  the  additional  evidence 
referred  to  in  said  Application. 

Respectfully  submitted, 

Michael  F.  Mabkel 
Attorney  for  Petitioners 
522  Munsey  Building 
Washington  4,  D.  C. 

Wayne  K.  Hill, 

Of  Counsel. 


APPENDIX  A 


Section  5  of  the  Federal  Trade  Commission  Act,  as 
amended,  38  Stat.  719,  15  U.S.C.A.  §  45 : 

“(c)  Any  person,  partnership,  or  corporation  re¬ 
quired  by  an  order  of  the  Commission  to  cease  and 
desist  from  using  any  method  of  competition  or  act  or 
practice  may  obtain  a  review  of  such  order  in  the  court 
of  appeals  of  the  United  States,  within  any  circuit 
where  the  method  of  competition  or  the  act  or  practice 
in  question  wras  used  or  where  such  person,  partner¬ 
ship,  or  corporation  resides  or  carries  on  business,  by 
filing  in  the  court,  within  sixty  days  from  the  date  of 
the  service  of  such  order,  a  written  petition  praying 
that  the  order  of  the  Commission  be  set  aside.  A  copy 
of  such  petition  shall  be  forthwith  served  upon  the 
Commission,  and  thereupon  the  Commission  forthwith 
shall  certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  all  the  evi¬ 
dence  taken  and  the  report  and  order  of  the  Commis¬ 
sion.  Upon  such  filing  of  the  petition  and  transcript 
the  court  shall  have  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall  have 
power  to  make  and  enter  upon  the  pleadings,  evidence, 
and  proceedings  set  forth  in  such  transcript  a  decree 
affirming,  modifying,  or  setting  aside  the  order  of  the 
Commission,  and  enforcing  the  same  to  the  extent  that 
such  order  is  affirmed,  and  to  issue  such  writs  as  are 
ancillary  to  its  jurisdiction  or  are  necessary  in  its  judg¬ 
ment  to  prevent  injury  to  the  public  or  to  competitors 
pendente  lite.  The  findings  of  the  Commission  as  to 
the  facts,  if  supported  by  evidence,  shall  be  conclusive. 
To  the  extent  that  the  order  of  the  Commission  is  af¬ 
firmed,  the  court  shall  thereupon  issue  its  own  order 
commanding  obedience  to  the  terms  of  such  order  of 
the  Commission.  If  either  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence,  and  shall 
show  to  the  satisfaction  of  the  court  that  such  addi¬ 
tional  evidence  is  material  and  that  there  were  reason¬ 
able  grounds  for  the  failure  to  adduce  such  evidence 
in  the  proceeding  before  the  Commission,  the  court 
may  order  such  additional  evidence  to  be  taken  before 
the  Commission  and  to  be  adduced  upon  the  hearing  in 
such  manner  and  upon  such  terms  and  conditions  as 


to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts,  or  make  new  find¬ 
ings,  by  reason  of  the  additional  evidence  so  taken,  and 
it  shall  file  such  modified  or  new  findings,  which,  if 
supported  by  evidence,  shall  be  conclusive,  and  its  rec¬ 
ommendation,  if  any,  for  the  modification  or  setting 
aside  of  its  original  order,  with  the  return  of  such  ad¬ 
ditional  evidence.  The  judgment  and  decree  of  the 
court  shall  be  final,  except  that  the  same  shall  be  sub¬ 
ject  to  review  by  the  Supreme  Court  upon  certiorari, 
as  provided  in  section  347  of  Title  28. 

“(d)  The  jurisdiction  of  the  court  of  appeals  of  the 
United  States  to  affirm,  enforce,  modify,  or  set  aside 
orders  of  the  Commission  shall  be  exclusive.  ” 

Section  503  (b)  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended,  52  Stat.  1051,  21  U.S.C.A.  §  353 : 

“(b)  (1)  A  drug  intended  for  use  by  man  which — 

“(A)  is  a  habit-forming  drug  to  which  section 
352  (d)  of  this  title  applies;  or 

“(B)  because  of  its  toxicity  or  other  potentiality 
for  harmful  effect,  or  the  method  of  its  use,  or  the 
collateral  measures  necessary  to  its  use,  is  not  safe 
for  use  except  under  the  supervision  of  a  practitioner 
licensed  by  law  to  administer  such  drug;  or 

“(C)  is  limited  by  an  effective  application  under 
section  355  of  this  title  to  use  under  the  professional 
supervision  of  a  practitioner  licensed  by  law  to  ad¬ 
minister  such  drug, 

shall  be  dispensed  only  (i)  upon  a  written  prescription 
of  a  practitioner  licensed  by  law  to  administer  such 
drug,  or  (ii)  upon  an  oral  prescription  of  such  prac¬ 
titioner  which  is  reduced  promptly  to  writing  and  filed 
by  the  pharmacist,  or  (iii)  by  refilling  any  such  written 
or  oral  prescription  if  such  refilling  is  authorized  by 
the  prescriber  either  in  the  original  prescription  or  by 
oral  order  which  is  reduced  promptly  to  writing  and 
filed  by  the  pharmacist.  The  act  of  dispensing  a  drug 
contrary  to  the  provisions  of  this  paragraph  shall  be 
deemed  to  be  an  act  which  results  in  the  drug  being 
misbranded  while  held  for  sale.” 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  respondent  the  questions  are: 

1.  Were  the  petitioners  denied  a  fair  and  impartial  hearing? 

2.  Are  the  order  to  cease  and  desist  and  the  findings  on  which 
it  is  based  sustained  by  substantial  evidence? 

3.  Is  it  necessary  that  the  order  to  cease  and  desist  be  so 
worded  as  to  except  future  advertisements  which  would  not 
violate  the  law? 

4.  Should  paragraph  1  (c)  of  the  order  to  cease  and  desist 
be  modified  by  eliminating  the  words  “minor”  and  “tem¬ 
porary”? 

5.  Did  the  hearing  examiner  err  in  refusing  to  allow  pe¬ 
titioners  on  cross-examination  to  test  the  opinions  expressed 
by  doctors  supporting  the  complaint  by  reading  from  medical 
literature? 

6.  Did  the  hearing  examiner  err  in  refusing  to  allow  pe¬ 
titioners  to  introduce  medical  literature  in  evidence  for  the 
purpose  of  proving  the  truth  of  the  statements  therein  con¬ 
tained? 

7.  Was  the  closing  of  the  hearings  over  petitioners’  objec¬ 
tions  error? 

S.  Should  petitioners’  application  for  leave  to  adduce  addi¬ 
tional  evidence  be  denied? 

(i) 
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®mteb  States  Co  art  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  11700 

Dolcin  Corporation,  and  Victor  van  der  Linde,  George 
Shimmerlik,  and  Albert  T.  Wantz,  individually  and  as 
officers  of  Dolcin  Corporation,  petitioners 

v. 

Federal  Trade  Commission,  respondent 


BRIEF  FOR  RESPONDENT 


COUNTEBSTATEMENT  OF  THE  CASE 

This  is  a  proceeding  arising  upon  a  petition  to  review  (App. 
2-7)  an  order  to  cease  and  desist  (App.  67-68)  based  upon 
the  initial  decision  of  the  hearing  examiner  (App.  52-67)  which 
on  appeal  to  the  Federal  Trade  Commission  became  the  de¬ 
cision  of  the  Commission  (App.  84).  The  order  to  cease  and 
desist  was  issued  pursuant  to  a  complaint  by  the  Commission 
(App.  8-13)  charging  the  petitioners  with  unfair  and  deceptive 
acts  and  practices  within  the  intent  and  meaning  of  the  Federal 
Trade  Commission  Act.1 

*  The  pertinent  provisions  of  the  statute  are  as  follows : 

“Sec-  5.  (a)  Unfair  methods  of  competition  in  commerce,  and  unfair  or 
deceptive  acts  or  practices  in  commerce,  are  hereby  declared  unlawfuL 

“The  Commission  is  hereby  empowered  and  directed  to  prevent  persons, 
partnerships,  or  corporations  *  •  *  from  using  unfair  methods  of  com¬ 
petition  in  commerce  and  unfair  or  deceptive  acts  or  practices  in  commerce." 
52  Stat  111-112;  15  U.  S.  C.  45  (a). 

“(c)  •  •  •  findings  of  the  Commission  as  to  the  facts.  If  supported  by 
evidence,  shall  be  conclusive.”  52  Stat.  112-113;  15  U.  S.  C.  45  (c). 

“Sec.  12  (a)  It  shall  be  unlawful  for  any  person,  partnership  or  corpora¬ 
tion  to  disseminate,  or  cause  to  be  disseminated,  any  false  advertisement — ■ 

“(1)  By  United  States  mails,  or  in  commerce  by  any  means,  for  the  pur¬ 
pose  of  inducing,  or  which  is  likely  to  induce,  directly  or  indirectly,  the 
purchase  of  foods,  drugs,  devices,  or  cosmetics ;  or 

(1) 
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The  complaint  alleged  that  petitioner,  Dolcin  Corporation, 
was  a  New  York  corporation  having  its  office  and  principal 
place  of  business  at  6S3  Fifth  Avenue,  in  New  York  City,  and 
that  petitioners  Victor  Van  Der  Linde,  George  Shimmerlik,  and 
Albert  T.  Wantz  were,  and  at  all  times  mentioned  in  the  com¬ 
plaint  had  been,  directors  of  the  Dolcin  Corporation  and  were 
respectively  President,  Treasurer  and  Secretary  thereof,  with 
offices  at  the  same  address.  It  was  alleged  that  the  individual 
petitioners  were,  and  at  all  times  mentioned  in  the  complaint 
had  been,  in  control  of  management,  policies  and  operation 
of  the  Corporation,  particularly  in  respect  to  the  acts,  practices 
and  methods  alleged  in  the  complaint. 

The  complaint  also  alleged  that  the  petitioners  were,  and 
for  more  than  two  years  prior  to  the  issuance  of  the  complaint 
had  been,  engaged  in  the  business  of  selling  a  certain  drug 
product,  as  “drug”  is  defined  in  the  Federal  Trade  Commission 
Act ;  and  that  the  designation,  formula  and  directions  for  use 
thereof  were: 

Designation:  Dolcin. 

Formula:  Each  tablet  contains  2.8  grains  of  calcium 
succinate  and  3.7  grains  of  acetylsalicylic  acid,  plus 
excipients. 

Directions:  Ordinarily  from  8  to  12  tablets  daily. 

The  complaint  further  alleged  that  petitioners  maintained 
and  at  all  times  mentioned  in  the  complaint  had  maintained, 
a  course  of  trade  in  the  product  between  and  among  the  various 
states  of  the  United  States  and  in  the  District  of  Columbia; 
that  the  volume  of  said  buisness  in  said  commerce  was  sub¬ 
stantial  ;  and  that  sales  of  Dolcin  in  1948  were  in  excess  of  one 
million  dollars. 

The  complaint  then  alleged  that  subsequent  to  March  21, 
193S,2  the  petitioners  had  disseminated  and  caused  the  dis- 

“(2)  By  any  means,  tor  the  purpose  of  inducing,  or  which  is  likely  to 
induce,  directly  or  indirectly,  the  purchase  in  commerce  of  food,  drugs, 
devices,  or  cosmetics. 

“(b)  The  dissemination  or  the  causing  to  be  disseminated  of  any  false 
advertisement  within  the  provisions  of  subsection  (a)  of  this  section  shall 
be  an  unfair  or  deceptive  act  or  practice  In  commerce  within  the  meaning 
of  section  5.”  52  Stat.  114 ;  15  U.  S.  C.  Sec.  52. 

a  The  effective  date  of  the  Wheeler-Lea  Amendment. 


semination  of  certain  advertisements  in  commerce  for  the 
purpose  of  inducing,  and  which  were  likely  to  induce,  its 
purchase.  It  was  alleged  that  these  advertisements  in¬ 
cluded,  but  were  not  limited  to,  certain  designated  radio 
continuities,  magazines,  pamphlets,  and  circulars,  and  that 
they  were  disseminated  and  caused  to  be  disseminated 
by  petitioners  for  the  purpose  of  inducing,  and  that  they  were 
likely  to  induce,  the  purchase  of  Dolcin  in  interstate  commerce. 

The  petitioners’  answer  admitted  all  of  the  foregoing  alle¬ 
gations  (App.  16). 

The  complaint  further  alleged  that  the  said  advertisements 
were  misleading  in  material  respects  and  constituted  false  ad¬ 
vertisements,  as  that  term  is  defined  in  the  Federal  Trade 
Commission  Act,  by  reason  of  the  fact  that  they  represented 
contrary  to  the  true  facts;  (a)  that  Dolcin  was  an  adequate, 
effective  and  reliable  treatment  for  all  kinds  of  arthritis  and 
rheumatism,  rheumatic  fever,  fibrositis,  myositis,  neuritis, 
sciatica,  lumbago  and  bursitis;  (b)  that  Dolcin  would  arrest 
the  progress  of.  would  correct  the  underlying  causes  of,  and 
would  cure  rheumatic  fever,  fibrositis,  myositis,  neuritis,  sciat¬ 
ica,  lumbago,  bursitis  and  the  various  kinds  of  rheumatism  and 
arthritis  and  prevent  their  recurrence;  (c)  that  Dolcin  was  an 
adequate,  effective  and  reliable  treatment  for  so-called  “grow¬ 
ing  pains”  in  children,  and  that  its  use  would  avert  rheumatic 
fever,  of  which  such  pains  might  be  indicative ;  (d)  that  Dolcin 
was  an  adequate,  effective  and  reliable  treatment  for  the 
symptoms  and  manifestations  of  all  kinds  of  arthritis  or  rheu¬ 
matism,  rheumatic  fever,  myositis,  fibrositis,  neuritis,  sciatica, 
lumbago  and  bursitis,  and  would  afford  complete  and  immedi¬ 
ate  relief  from  the  aches,  pains  and  discomforts  thereof;  (e) 
that  Dolcin  could  be  used  over  prolonged  periods  of  time 
without  harmful  effects  on  the  body;  (f)  that  Dolcin  could  be 
taken  with  safety  and  impunity  by  persons  who  are  adversely 
affected  by  aspirin;  (g)  that  aspirin  is  toxic  and  Dolcin  is  not; 
and  (h)  that  Dolcin  is  inexpensive. 

The  complaint  then  alleged  that  said  advertisements  were 
“false  advertisements”  for  the  further  reason  that  they  failed 
to  reveal  facts  material  in  the  light  of  the  representations  made 
therein  with  respect  to  the  administration  of  Dolcin  in  cases 
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of  rheumatic  fever,  or  material  with  respect  to  the  consequences 
which  might  result  from  the  use  of  Dolcin  under  the  conditions 
prescribed  in  said  advertisements  relating  to  rheumatic  fever. 
In  this  connection  it  was  alleged  that  the  prolonged  administra¬ 
tion  of  Dolcin  to  persons  having  rheumatic  fever  might  result 
in  serious  hemorrhage  and  in  death. 

The  complaint  then  alleged  that  petitioners’  use  of  said 
false  advertisements  had  had  the  tendency  and  capacity  to 
deceive,  and  had  misled  and  deceived,  a  substantial  portion  of 
the  purchasing  public  into  the  erroneous  and  mistaken  belief 
that  the  representations  and  statements  therein  contained  were 
true  and  into  the  purchase  of  substantial  quantities  of  Dolcin. 

The  answer  denied  all  of  these  allegations  (App.  16). 

Upon  the  filing  of  petitioners’  answer  (App.  16),  testimony 
and  other  evidence  in  support  of  and  in  opposition  to  the  al¬ 
legations  of  the  complaint  were  introduced  before  a  hearing 
examiner.  Thereafter  the  matter  came  on  before  the  Commis¬ 
sion  for  final  hearing  upon  the  complaint,  answer,  testimony 
and  other  evidence,  the  hearing  examiner’s  initial  decision 
(App.  52-57),  briefs  and  oral  argument. 

Among  the  facts  upon  which  the  findings  are  based  are  the 
following: 

.  The  terms  “arthritis”  and  “rheumatism”  are  general  terms 
used  interchangeably  in  referring  to  about  100  diseases  or  con¬ 
ditions.  The  terms  include  conditions  known  as  fibrositis,  bur¬ 
sitis,  lumbago,  neuritis,  myositis  and  sciatica.  These  terms 
refer  to  conditions  rather  than  specific  diseases  and  each  may 
result  from  any  one  of  a  number  of  causes.  Chronic  forms  of 
rheumatism  or  arthritis  of  unknown  cause  are  rheumatoid  ar¬ 
thritis,  osteoarthritis  and  rheumatic  fever.  The  causes  of  spe¬ 
cific  infectious  arthritis  are  known.  These  forms  include  types 
of  arthritis  associated  with  gonorrhea,  syphilis,  pneumonia  and 
tubercular  infections.  There  are  forms  of  arthritis  such  as 
gout  which  are  caused  by  metabolic  disturbances.  Sometimes 
a  tumor  or  malignant  growth  such  as  cancer  may  be  the  cause 
(App.  202-205,  277-278,  309,  343).  Sometimes  psychoneuro¬ 
sis  is  a  cause  of  the  symptoms  (App.  647).  When  the  cause  is 
psychogenic,  the  mere  fact  that  a  new  drug  is  used  may  bring 
relief  (App.  648). 
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From  the  United  States  Public  Health  records  it  is  estimated 
that  about  7,000,000  people  in  this  country  are  afflicted  with 
rheumatism  or  arthritis  (App.  201,  247,  248,  351).  Many  of 
these  sufferers  are  crippled,  bedridden,  on  crutches  or  in  wheel 
chairs,  have  lost  the  use  of  their  arms  and  hands,  and  are  un¬ 
able  to  make  a  living  (App.  201, 237). 

The  various  types  of  arthritis  and  rheumatism  develop  dif¬ 
ferently  (App.  207,  278,  343)  and  involve  different  pathologi¬ 
cal  changes  in  the  body,  organs  and  tissues  (App.  205, 228,  278, 
291 ) .  The  different  types  require  different  treatment  which  is 
greatly  individualized  for  each  patient  even  among  those  suf¬ 
fering  from  the  same  form  (App.  206,  223,  225,  228,  230-231, 
234,  278,  279,  343).  Adequate,  reliable  or  effective  treatment 
for  any  kind  of  arthritis  or  rheumatism  depends  upon  an  exten¬ 
sive  diagnosis  to  determine  the  type  (App.  207-211,  223,  225, 
228,  230,  234,  278,  343).  There  is  no  drug  or  combination  of 
drugs  which  is  an  adequate,  effective  or  reliable  treatment  for 
the  various  kinds  of  arthritis  and  rheumatism  (App.  207,  223, 
225,  227,  279).  Dolcin,  taken  as  directed,  is  not  a  reliable  or 
effective  treatment  for  any  kind  of  arthritis  or  rheumatism 
(App.  238-239).  There  is  no  form  of  salicylates  which  even 
comes  close  to  being  an  adequate  treatment  for  any  form  of 
arthritis  (App.  724). 

Dolcin  contains  only  acetylsalicylic  acid  (aspirin),  calcium 
succinate  and  excipients.  The  excipients  have  no  therapeutic 
value  and  are  merely  binders.  The  succinate  in  Dolcin  has  no 
effect  except  possibly  in  increasing  the  sugar  content  of  the 
liver  (App.  106, 152) .  Whatever  effect  Dolcin  has  on  pain  and 
other  symptoms  is  due  to  its  aspirin  content  (App.  311,  345, 
658).  It  will  not  afford  relief  of  severe  aches,  pains  and  dis¬ 
comforts  of  any  arthritic  or  rheumatic  condition,  or  have  any 
effect  on  other  symptoms  of  arthritis  and  rheumatism  in  excess 
of  affording  temporary  relief  of  minor  aches,  pains  and  fever 
(App.  224,  226, 227, 230,  231,  232-233,  234,  236-237, 282,  345). 
Dolcin  will  have  no  greater  effect  than  an  equivalent  amount  of 
aspirin  (App.  311, 345).  Salicylates  including  Dolcin  have  no 
effect  on  swelling  (App.  354,  690-691,  692,  722).  They  have 
no  effect  on  stiffness  (App.  687-690,  720-721),  produce  no 
increased  range  of  motion  (App.  725),  and  have  no  effect  on 
redness  (App.  723). 
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Petitioners  admitted  on  the  record  that  Dolcin  is  not  effec¬ 
tive  in  curing  underlying  causes  (App.  664),  and  stated  that 
the  value  of  the  product  was  limited  to  relief  of  pain,  stiffness 
and  swelling  (App.  657).  Salicylates  are  not  prescribed  for 
relief  of  pain  but  for  some  relief  (App.  358).  The  amount  of 
relief  -will  vary  with  different  individuals  (App.  358).  Dol¬ 
cin  may  give  temporary  relief  of  discomfort  in  mild  cases  (App. 
222.  226,  227,  229.  231,  232-233,  235,  237,  345).  This  relief  of 
some  slight  symptoms  of  arthritis  and  rheumatism  would  not 
be  greater  if  the  dosage  were  doubled  (App.  222,  226,  229,  234, 
235,  237).  The  effect  would  be  the  same  if  Dolcin  were  taken 
in  the  maximum  amount  which  the  individual  can  tolerate 
(App.  225. 226. 227. 231, 233) .  The  product  will  not  arrest  the 
progress  or  correct  the  underlying  causes  of  any  form  of  arthritis 
or  rheumatism  (App.  238.  280).  It  will  not  correct  or  restore 
to  normal  such  disturbances  in  tissue  metabolism  as  are  present 
in  arthritis  (App.  693,  711).  It  will  not  cure  or  prevent  a 
recurrence  of  either  disease  (App.  23S,  281).  It  is  not  an  ade¬ 
quate  or  effective  treatment  for  the  diseases  (App.  23S,  724)  or 
the  symptoms  and  manifestations  of  the  diseases  (App.  23S- 
239).  At  the  argument  before  the  Commission,  petitioners 
stated  that  Dolcin  was  “nothing  but  an  analgesic'’  (App.  729) 
and  that  it  would  not  cure  rheumatism  (App.  729). 

Dolcin  is  not  an  adequate,  effective  or  reliable  treatment 
for  growing  pains  in  children  (App.  238-239).  It  will  not 
prevent  rheumatic  fever  (App.  192-194,  235-239).  The  prod¬ 
uct  may  not  be  taken  safely  over  long  periods  of  time  (App. 
309,  342,  355-360)  and  cannot  be  taken  safely  by  persons 
adversely  affected  by  aspirin  (App.  309,  323-324,  327-32S). 
About  30%  of  the  people  who  take  aspirin  for  any  length  of 
time  develop  gastro-intestinal  symptoms  (App.  359). 

The  administration  of  salicylates  in  any  form  may  mislead 
the  sufferer  and  result  in  further  complications  (App.  176- 
177).  Anyone  using  salicylates  for  rheumatoid  arthritis 
should  be  under  medical  supervision  (App.  656).  The  uncon¬ 
trolled  use  of  salicylates  may  be  very  dangerous  in  many  ways 
(App.  177,  183,  184,  229,  235,  305,  306,  308-309,  323-324,  327- 
328,  342,  359,  360,  472-478,  479).  Prompt  institution  of  ade¬ 
quate  and  effective  treatment  of  anyone  afflicted  with  arthritis 
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or  rheumatism  is  important.  It  is  so  important  that  in  many 
instances  life  or  death  may  depend  on  it  (App.  210).  In  some 
instances  delay  of  a  week  or  so  would  affect  the  ultimate  out¬ 
come  (App.  211,  229).  The  hearing  examiner  found,  however, 
(Initial  decision,  Paragraph  Thirteen,  App.  66)  that  the  record 
contained  no  substantial  evidence  to  support  the  allegation 
of  the  complaint  (supra,  4)  that  administration  of  Dolcin 
over  long  periods  of  time  to  persons  suffering  from  rheumatic 
fever  might  result  in  serious  hemorrhage  or  death. 

Dolcin  is  not  economical  or  inexpensive.  In  fact,  the  price 
of  Bayer  aspirin  is  59^  for  100  five-grain  tablets  and  many 
other  brands  are  cheaper  (App.  297).  Each  Dolcin  tablet  con¬ 
tains  only  3.7  grains  (Complaint,  Paragraph  Two,  App.  9; 
Answer,  App.  16).  The  price  of  100  Dolcin  tablets  is  $2.00 
(Comm.  Ex.  2,  R.  2125).  Aspirin  is  the  only  effective  in¬ 
gredient  in  Dolcin  (App.  106,  345,  658). 

Despite  the  fact  that  the  salicylate  content  of  the  product 
is  the  only  ingredient  having  even  slight  value,  and  despite 
the  fact  that  petitioners  asserted  at  the  hearings  that  the 
value  of  the  product  was  limited  to  relief  of  pain,  stiffness 
and  swelling  (App.  657,  729),  they  have  represented  that  Dol¬ 
cin  is  an  adequate,  reliable  and  effective  treatment  for  arthri¬ 
tis  and  rheumatism  (Comm.  Ex.  8,  R.  2194;  Comm.  Ex.  9, 
R.  2195;  Comm.  Ex.  12,  R.  2331;  Comm.  Ex.  16,  R.  2346; 
Comm.  Ex.  27,  R.  2370). 

Petitioners  have  also  represented  that  Dolcin  will  arrest 
the  progress  of,  correct  the  underlying  causes  of,  and  cure  rheu¬ 
matism  and  arthritis  (Comm.  Ex.  12,  R.  2320;  Comm.  Ex.  13, 
R.  2336;  Comm.  Ex.  14,  R.  2338;  Comm.  Ex.  15,  R.  2343; 
Comm.  Ex.  16,  R.  2346;  Comm.  Ex.  27,  R.  2370;  Comm.  Ex. 
30-Z-3S,  R.  2437). 

Petitioners’  advertising  has  also  represented  that  Dolcin  will 
afford  relief  of  severe  aches,  pains  and  discomforts  of  rheu¬ 
matism  and  arthritis,  and  will  have  a  therapeutic  effect  on 
the  symptoms  of  these  conditions  in  excess  of  affording  tem¬ 
porary  relief  of  minor  aches,  pains  and  fever  (Comm.  Ex.  30-M, 
R.  23S6;  Comm.  Ex.  34,  R.  2477;  Comm.  Ex.  35,  R.  2478). 

Their  advertising  has  also  represented  Dolcin  as  an  adequate, 
effective  and  reliable  treatment  for  “growing  pains”  in  chil- 
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dren,  and  that  its  use  will  prevent  rheumatic  fever  (Comm. 
Exs.  15-19,  R.  2343-2355) ;  that  it  may  be  taken  safely  over 
prolonged  periods  of  time  (Comm.  Ex.  5,  R.  2144;  Ex.  11, 
R.  2197;  Ex.  12,  R.  2320);  that  it  may  be  taken  safely  by 
persons  adversely  affected  by  aspirin  (Comm.  Ex.  12,  R.  2320; 
Comm.  Ex.  15,  Paragraph  5,  R.  2343) ;  and  that  the  product 
is  economical  and  inexpensive  (Comm.  Ex.  14,  R.  2339 ;  Comm. 
Ex.  16,  R.  2345;  Comm.  Ex.  18,  R.  2352;  Comm.  Ex.  20,  R. 
2356;  Comm.  Ex.  21,  R.  2359). 

The  hearing  examiner  found  all  of  these  representations  to 
be  false  and  misleading  (Initial  Decision,  Paragraph  Four¬ 
teen,  App.  67).  An  order  to  cease  and  desist  (App.  67-68) 
from  the  making  of  the  representations  was  therefore  entered. 

smvnvrA-RV  of  ARGUMENT 

The  petitioners  were  not  denied  a  fair  and  impartial  hear¬ 
ing.  Petitioners  were  offered  the  same  opportunities  to  stip¬ 
ulate  a  settlement  as  other  respondents  similarly  situated. 
The  record  shows  that  they  failed  to  take  advantage  of  these 
opportunities.  Furthermore,  under  the  Commission’s  rules  an 
opportunity  to  stipulate  is  a  matter  of  privilege,  not  of  right. 

The  petitioners  were  not  denied  a  fair  hearing  by  reason 
of  the  Commission’s  action  in  deciding  another  very  similar 
case  known  as  the  Norton  case.  In  the  Norton  case  it  was  stip¬ 
ulated  that  the  transcript  of  hearings  in  this  case  would  be 
made  a  part  of  the  record  in  that  case.  The  products  in  the 
two  cases  were  identical  but  other  facts  were  different.  There 
was  no  provision  in  the  stipulation  in  the  Norlon  case  that 
it  would  not  be  decided  until  after  the  Dolcin  case.  Since 
the  respondents  in  the  Norlon  case  did  not  ask  for  oral  argu¬ 
ment  that  case  was  ready  for  decision  before  this  case.  Al¬ 
though  the  medical  evidence  in  the  two  cases  w’as  the  same, 
the  Commission  subsequently  decided  the  Dolcin  case  on  the 
basis  of  this  entire  record  without  reference  to  the  Norton 
case.  If  the  Commission  had  been  prejudiced  or  in  any  other 
way  disqualified  by  the  fact  of  having  decided  the  Norton 
case  first,  it  would  nevertheless  have  been  obliged  to  decide 
this  case  under  “the  stern  rule  of  necessity,”  since  the  law 
makes  no  provision  for  a  change  of  venue. 
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The  order  to  cease  and  desist  and  the  findings  on  which  it 
is  based  are  sustained  by  substantial  evidence.  Since  this  is 
true  the  order  will  be  sustained  even  though  there  is  contrary 
evidence  on  some  of  the  medical  questions.  The  court  will 
not  pick  and  choose  other  evidence,  as  petitioners  have  done, 
to  make  findings  contrary  to  those  of  the  Commission.  A  de¬ 
tailed  examination  of  the  evidence  sustaining  each  finding  as 
to  representations  made  and  the  falsity  of  those  representations 
shows  that  the  order  is  sustained  by  very  substantial  evidence. 

In  deciding  the  medical  questions  the  Commission  could, 
under  the  decisions  of  this  and  other  courts,  base  its  findings 
on  the  testimony  of  physicians  who  have  not  had  clinical  ex¬ 
perience  even  though  those  testifying  in  opposition  had  had 
such  experience.  The  Commission’s  finding  on  such  a  ques¬ 
tion  is  as  conclusive  as  its  finding  on  any  other  question  of  fact. 

In  passing  on  the  question  of  the  meaning  of  petitioners’ 
advertisements  the  Commission  could  rely  on  the  advertise¬ 
ments  themselves  which  are  evidence  of  their  own  meaning. 
In  this  case,  however,  there  is  additional  testimony  given  by  a 
well-qualified  physician  as  to  what  the  advertisements  would 
mean  to  his  patients.  The  courts  have  held  that  a  physician 
is  well  qualified  to  give  such  testimony. 

There  is  nothing  in  the  Food  and  Drug  Act  which  takes  this 
case  out  of  the  scope  of  the  Commission’s  jurisdiction.  The 
Food  and  Drug  Administration  has  jurisdiction  over  labeling 
only.  The  Commission  has  jurisdiction  over  advertising.  Peti¬ 
tioners’  labels  do  not  make  the  statements  made  in  its  adver¬ 
tising  which  are  the  basis  for  the  provisions  of  the  order  banning 
certain  affirmative  statements  that  the  product  is  safer  than 
it  is.  It  would  not  be  surprising,  therefore,  if  the  Commission 
should  ban  representations  not  banned  by  the  Food  and  Drug 
Administration  which  petitioners  assert  to  be  the  case.  Neither 
agency  required  disclosures  of  danger  or  of  any  other  kind. 
There  is,  therefore,  no  inconsistency  between  the  action  taken 
by  the  Commission  and  that  asserted  by  petitioners  to  have 
been  taken  by  the  Food  and  Drug  Administration. 

It  was  not  necessary  that  the  order  to  cease  and  desist  be  so 
worded  as  to  except  future  advertisements  which  would  not 


10 


violate  the  law.  This  is  well  established  by  the  decisions  of 
the  Supreme  Court  and  cf  the  United  States  Courts  of  Appeals. 

Paragraph  1  (c)  of  the  order  to  cease  and  desist,  it  is  sub¬ 
mitted,  should  not  be  modified  by  eliminating  the  words 
“minor”  and  “temporary.”  Petitioners  have  not  merely  used 
the  word  “relief”  but  have  used  it  in  connection  with  other 
words  and  in  such  settings  as  to  give  the  impression  that  they 
mean  permanent  relief.  There  is,  therefore,  no  basis  for  the 
petitioners’  assertion  that  the  Commission’s  order  is  based  on 
an  assumption  that  the  word  “relief”  means  100%  or  complete 
relief  in  all  cases. 

There  is  nothing  vague  or  uncertain  about  the  use  of  the 
word  “minor.”  Although  it  is  true  that  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  omitted  the  word 
“minor”  in  modifying  an  order  of  the  Federal  Trade  Commis¬ 
sion  in  a  similar  case,  a  reading  of  the  opinion  in  that  case  in¬ 
dicates  that  this  was  not  done  because  of  any  objection  to  the 
word  “minor.”  The  opinion  deals  only  with  the  word  “tem¬ 
porary.”  It  is  also  true,  as  petitioners  state,  that  the  same 
court  in  cases  cited  has  modified  orders  of  the  Commission  by 
eliminating  the  words  “temporary”  and  “temporarily.”  It  is 
submitted,  however,  that  “temporary”  is  factually  a  proper 
limitation.  Petitioners  are  not  required  to  use  the  word  “tem¬ 
porary”  by  this  order  for  they  can  comply  with  it  by  using  the 
word  “relief”  unaccompanied  by  words  and  out  of  settings 
which  indicate  that  they  mean  permanent  relief. 

The  petitioners  were  not  denied  a  full  and  fair  hearing  by 
reason  of  the  fact  that  the  hearing  examiner  refused  to  allow 
them  on  cross  examination  to  test  the  opinions  expressed  by 
doctors  supporting  the  complaint  by  reading  from  medical  lit¬ 
erature.  A  history  of  the  federal  law  on  this  question  outlined 
in  the  body  of  the  brief  shows  that  the  case  of  Reilly  v.  Pinkus 
is  not  applicable  to  Federal  Trade  Commission  proceedings  and 
in  fact  that  that  case  makes  an  exception  of  Federal  Trade 
Commission  proceedings.  Although  there  is  some  uncertainty 
among  the  various  United  States  courts  of  appeals  on  this  ques¬ 
tion  at  the  present  time,  the  decisions  make  it  clear  that  at  least 
the  matter  is  one  for  the  exercise  of  the  discretion  of  the  trial 
examiner.  Even  if  this  court  should  find  that  his  rulings  would 
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be  error  if  made  by  a  United  States  district  judge,  it  does  not 
follow  that  the  court  would  set  the  order  aside  because  of  the 
same  type  of  ruling  made  in  an  administrative  proceeding. 
The  law  does  not  require  that  administrative  agencies  admin¬ 
ister  any  particular  rule  of  evidence  but  only  that  they  give 
the  respondent  a  hearing  which  affords  him  due  process.  It  is 
apparent  that  the  petitioners  in  this  case  were  afforded  due 
process  so  far  as  the  ruling  of  the  trial  examiner  on  this  ques¬ 
tion  is  concerned,  since  his  ruling  is  the  same  as  that  of  the 
United  States  Court  of  Appeals  for  the  Third  Circuit,  of  a  re¬ 
spectable  number  of  the  state  courts,  and  is  recognized  by  the 
leading  textbook  writers. 

A  petitioner  asking  for  the  review  of  a  Federal  Trade  Com¬ 
mission  order  may  apply  to  any  U.  S.  circuit  court  in  the  circuit 
in  which  he  resides  or  does  business.  This  generally  means 
that  the  petition  may  be  filed  with  any  one  of  the  11  United 
States  courts  of  appeals.  In  cases  where  the  courts  of  appeals 
are  not  agreed  on  a  question  of  this  kind,  such  petitioners 
could  have  any  order  to  cease  and  desist  set  aside  by  a  judicious 
selection  of  the  appropriate  circuit.  This  would  be  contrary 
to  the  public  interest  and  therefore  will  not  be  allowed. 

Neither  were  the  petitioners  denied  a  fair  and  impartial  hear¬ 
ing  by  reason  of  the  fact  that  they  were  not  allowed  to  intro¬ 
duce  medical  literature  in  evidence  for  the  purpose  of  proving 
the  truth  of  the  statements  therein  contained.  Such  evidence 
is  hearsay  and  is  held  to  be  hearsay  by  practically  all  of  the 
courts.  Again,  it  cannot  be  said  that  the  petitioners  were  de¬ 
nied  a  fair  trial  or  were  not  afforded  due  process  since  the  trial 
examiner  applied  a  rule  of  evidence  almost  universally  applied 
by  the  courts. 

The  closing  of  the  hearings  over  petitioners’  objection  was 
not  error.  In  arguing  this  point  petitioners  confine  themselves 
to  asserting  that  the  closing  of  the  hearings  was  prejudicial 
because  it  deprived  them  of  an  opportunity  to  adduce  addi¬ 
tional  evidence  on  the  question  of  the  therapeutic  value  of 
the  combination  of  succinate  and  salicylates  in  their  product. 
They  assert  that  they  were  denied  an  opportunity  to  adduce 
the  evidence  of  (1)  Dr.  Murrill  Szucs,  (2)  a  very  eminent  un- 
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named  specialist  from  London,  England  and  (3)  additional 
unnamed  doctors  said  to  have  been  available  to  the  petitioners. 
They  support  this  assertion  by  directing  the  attention  of  the 
court  to  a  hearing  held  in  Washington,  D.  C.,  on  October  23, 
1951,  and  to  an  affidavit  filed  with  the  Commission  by  their 
counsel.  The  question  of  whether  the  record  was  improperly 
closed  is  entirely  a  question  of  whether  the  trial  examiner 
abused  his  discretion  in  closing  it.  In  this  connection  the 
record  shows  that  there  had  been  great  delay  and  that  pe¬ 
titioners  had  already  been  granted  delays  totaling  many 
months.  In  the  case  of  Dr.  Szucs,  the  record  shows  that  the 
only  reason  he  was  not  called  to  testify  was  because  petitioners 
refused  to  apply  for  a  subpoena  in  accordance  with  the  Com¬ 
mission’s  rules,  which  rules  were  carefully  explained  to  them 
at  the  hearings,  in  ample  time  to  allow  them  to  subpoena  him. 
As  to  the  “very  eminent  specialist  from  London,  England,”  the 
showing  made  by  the  petitioners  to  the  Commission  made  no 
mention  of  such  a  specialist  and  referred  only  in  the  most  in¬ 
definite  terms  to  witnesses  available  without  naming  them. 
As  to  the  additional  doctors  now  said  to  have  been  available, 
the  affidavit  in  effect  informed  the  Commission  that  they  were 
not  available  and  were  reluctant  to  appear.  The  affidavit 
shows  that  in  fact  they  were  not  asking  for  leave  to  introduce 
the  testimony  of  additional  witnesses  but  were  merely  asking 
for  further  indefinite  delay  for  the  purpose  of  finding  more 
witnesses  both  in  this  country  and  in  England.  At  the  hear¬ 
ing  on  which  the  petitioners  rely,  the  hearing  examiner  was 
informed  only  that  petitioners  would  like  an  opportunity  to 
present  a  few  more  witnesses  on  the  question  of  the  value  of 
the  combination.  In  view  of  the  long  delays  which  had  al¬ 
ready  occurred  and  the  petitioners’  refusal  to  apply  for  a  sub¬ 
poena  for  a  named  witness,  Dr.  Szucs,  whom  they  had  previ¬ 
ously  asserted  to  be  available,  no  abuse  of  discretion  can  be 
found  in  the  hearing  examiner’s  rulings.  Furthermore,  the 
presentation  of  the  matter  both  to  the  Commission  and  to  the 
hearing  examiner  showed  that  the  proposed  possible  evidence, 
if  found,  would  be  cumulative. 

The  Commission  renews  its  opposition  to  petitioners’  appli¬ 
cation  for  permission  to  adduce  additional  evidence  for  the 
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reasons  set  forth  in  its  answer  to  the  application  and  argued 
at  the  hearing  on  that  application ;  particularly  for  the  reason 
that  the  petitioners  have  in  each  instance  failed  to  show  both 
that  the  evidence  proposed  would  be  material  and  that  there 
was  a  reasonable  cause  for  failing  to  adduce  it  at  the  hearings, 
as  required  by  the  statute.  It  is  further  submitted  that,  in 
addition  to  the  governing  requirements  of  the  statute,  the 
application  should  be  denied  as  a  matter  of  discretion  as  coming 
too  late,  having  been  made  only  seven  days  before  petitioners’ 
brief  was  due  on  October  24,  1953.  Petitioners’  brief  was  orig¬ 
inally  due  on  April  26,  1953,  and  the  time  for  filing  it  had  been 
extended  from  April  to  October  by  various  motions  and  pro¬ 
ceedings  in  the  case. 

ABGTJMENT 

I.  The  petitioners  were  not  denied  a  fair  and  impartial  hearing 

As  we  understand  petitioners’  brief,  they  argue  that  they 
were  denied  a  fair  and  impartial  hearing  because  the  proceed¬ 
ing  was  not  in  the  public  interest  (Br.  11-13) .  It  is  elementary 
that  the  proceeding  must  be  in  the  public  interest.  Petition¬ 
ers’  argument  seems  to  be  that  the  public  interest  will  be  pro¬ 
tected  if  the  Commission’s  cases  are  settled  by  stipulation. 
Petitioners  assert  that  they  were  denied  the  right  to  stipulate 
which  has  been  accorded  to  other  respondents  in  other  cases 
(Br.  12).  They  then  assert  that  they  had,  before  issuance  of 
the  complaint,  deleted  from  their  advertising  all  wording  criti¬ 
cized  by  the  Commission  after  conference  with  one  of  the  Com¬ 
mission’s  employees.  They  also  assert  that  they  were  told 
that  they  would  be  informed  if  further  revision  was  necessary 
(Br.  12).  They  conclude,  therefore,  that  there  was  no  public 
interest  in  issuing  the  complaint.  Their  assertions  are  un¬ 
supported  by  the  record.  There  can  be  no  presumption  that 
they  were  unfairly  denied  any  privilege  usually  accorded  to 
other  respondents  or  in  any  other  -way  treated  unfairly. 

What  the  record  does  show  is  that  they  had  not,  at  the  time 
of  the  issuance  of  the  complaint,  modified  their  advertising  so 
as  to  delete  all  of  the  criticized  'wording  (Pets.  Br.  12)  but  had 
continued  to  represent  that  Dolcin  provided  more  than  tempo¬ 
rary  symptomatic  relief,  relieved  torturing  pain,  and  in  more 
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restrained  language  than  formerly,  that  it  corrected  disturb¬ 
ances  in  metabolism  (App.  75).  Since  these  representations 
were  among  the  principal  statements  which  the  Commisison 
asserted  to  be  untrue  (Complaint,  Par.  4,  App.  11-12)  it  ap¬ 
pears  from  the  record  that  there  was  no  basis  for  a  settlement 
of  this  case  by  stipulation. 

Furthermore,  settlement  of  a  proceeding  of  this  kind  by 
stipulation  is  a  matter  of  privilege,  not  of  right.  The  Com¬ 
mission’s  published  policy  statement  specifically  provides: 
“The  Commission  reserves  the  right  in  all  cases  to  withhold 
the  privilege  of  settlement  by  trade  practice  conference  or  stip¬ 
ulation  agreements.”  It  further  provides: “Nor  will  the  privi¬ 
lege  be  granted  where  the  Commission  is  of  the  opinion  that 
such  procedure  will  not  be  effective  in  preventing  continued 
use  of  the  unlawful  methods,  acts  or  practices.”  Since  peti¬ 
tioners,  up  to  the  time  of  the  issuance  of  the  complaint,  con¬ 
tinued  to  assert,  and  still  assert,  that  advertising  which  the 
Commission  then  considered,  and  still  considers,  misleading, 
was  in  fact  truthful,  the  Commission  could  not  have  been  of 
the  opinion  that  a  stipulation  would  be  effective  in  preventing 
continued  use  of  the  practices.  It  should  be  noted  that  peti¬ 
tioners  still  assert  “*  *  *  It  is  *  *  *  obvious  that  the  claims 
for  the  product  are  now  and  were  then,  entirely  consistent  with 
medical  practice”  (Br.  13).  The  Commission,  therefore,  with¬ 
out  violating  its  announced  policy,  could  not  have  settled  this 
case  by  stipulation. 

The  assertion  that  petitioners  had  deleted  all  criticized 
wording  (Br.  12)  is  an  expression  of  the  petitioners’  opinion 
but  not  that  of  the  Commission.  A  hearing  as  to  the  propriety 
of  the  representations  was  therefore  imperative. 

Another  thing  which  the  record  shows  on  the  admission  of 
counsel  is  that  as  early  as  January  12th  petitioners  were  noti¬ 
fied  that  there  had  already  been  too  much  delay  in  negotiat¬ 
ing  a  stipulation  (App.  730).  The  complaint  was  not  issued 
until  August  18,  1949  (App.  15).  After  this  further  delay 
of  seven  months,  the  Commission  was  quite  justified  in  be¬ 
lieving  that  further  attempts  to  negotiate  would  be  useless 
and  in  directing  issuance  of  the  complaint. 
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The  record  therefore  shows  that  petitioners  were  afforded 
unusual  opportunities  to  settle  the  case  by  stipulation  and 
that  they  failed  to  do  so. 

Even  if  petitioners  had  offered  to  abandon  some  particular 
representation,  or  even  if  they  had  in  fact  abandoned  it  before 
issuance  of  the  complaint,  this  would  not  mean  that  it  could 
not  be  charged  in  the  complaint  as  a  violation  of  the  Act. 
Eugene.  Dietzgen  Company  v.  F.  T.  C.,  142  F.  2d  321,  330-331 
(7th  Cir.  1944),  cert,  denied,  323  U.  S.  730  (1944);  Armand 
Company  v.  F.  T.  C.,  78  F.  2d  707,  708-709  (2d  Cir.  1935). 

Petitioners  next  assert  that  they  were  denied  a  fair  and 
impartial  hearing  because,  as  they  assert,  they  were  given  a 
hearing,  not  of  the  kind  required  by  law  but  a  “hearing  by 
association”  (Br.  13).  The  facts  are  as  follows: 

It  appears  from  the  record  that  on  February  20,  1950,  the 
Commission  had  issued  a  complaint  against  Norlon  Corpora¬ 
tion  and  its  officers  (App.  734^-735)  in  a  proceeding  before 
the  Commission  known  as  Docket  5741.  After  the  issuance  of 
the  complaint  and  the  filing  of  respondents’  answer  in  that 
proceeding,  counsel  supporting  the  complaint  entered  into  a 
stipulation  (App.  732-733)  with  the  attorneys  for  the  respond¬ 
ents  in  that  case.  It  was  stipulated  that  certain,  exhibits, 
consisting  of  broadcast  and  printed  advertising  circulated  by 
the  Norlon  Corporation  and  its  officers,  would  be  made  a  part 
of  the  record  in  that  case.  As  appears  from  the  findings  of 
the  hearing  examiner  in  the  Norlon  case  (Initial  Decision,  Par¬ 
agraph  Three,  Supplemental  Record  68-70;  Paragraph  Four, 
Supplemental  Record  70)  the  advertisements  were  not  the 
same  as  those  used  by  the  Dolcin  Company  and  the  other 
petitioners  in  this  case  (Initial  Decision,  Paragraph  Three, 
App.  55-60) . 

It  appears  that  each  tablet  of  the  product  in  the  Norlon 
case  which  was  designated  as  “Sural”  contained  2.8  grains 
of  calcium  succinate,  3.7  grains  of  acetylsalicylic  acid,  plus  ex¬ 
cipients  (Supplemental  Record  68)  as  does  Dolcin  (App.  9). 
The  directions  for  use  of  the  two  products  were  somewhat 
different  (Supplemental  Record  68;  Appendix  9). 

It  was  further  stipulated  in  the  Norlon  case  that  the  entire 
transcript  of  all  hearings  in  the  Dolcin  case,  Docket  5692, 
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would  “be  made  a  part  of  the  record  in  this  proceeding  [the 
Norton  case]  to  the  same  extent  as  if  the  evidence  in  Docket 
5692  were  initially  taken  in  this  proceeding”  (App.  733). 
There  was  no  suggestion  or  provision  in  the  stipulation  that 
the  decision  of  the  Norton  case  would  be  delayed  until  after  de¬ 
cision  of  the  Dolcin  case.  The  only  provision  for  delay  to  be 
inferred  from  the  stipulation  is  that  the  Norlon  case  would 
not  be  decided  until  after  the  taking  of  evidence  in  the  Dolcin 
case  was  closed.  It  was  not  decided  before  that  time.  The 
taking  of  evidence  in  the  Dolcin  case  was  closed  on  Novem¬ 
ber  13,  1951  (R.  2106,  2110-2111).  The  Initial  Decision  in 
the  Norton  case  was  filed  January  29,  1952  (Supplemental 
Record,  67). 

It  is  obvious  that  there  was  no  reason  for  delaying  the  de¬ 
cision  in  the  Norton  case  until  after  the  decision  in  the  Dolcin 
case.  The  evidence  in  the  two  cases  was  identical  only  insofar 
as  it  showed  w’hat  identical  salicylates  would  and  "would  not  do. 
This  evidence  would  have  to  be  applied  to  the  different  ad¬ 
vertising  and  other  differing  facts  in  the  two  cases.  Somewhat 
different  orders  were  entered  in  the  two  cases  (App.  67-68; 
Supp.  Record  75). 

If  in  the  Norlon  case  the  Commission  had  introduced  the 
respondents'  advertising  in  evidence  and  called  the  same  medi¬ 
cal  witnesses  as  in  the  Dolcin  case,  there  would  be  no  reason 
why  the  case  could  not  be  decided  as  soon  as  the  evidence 
was  completed.  Even  though  similar  questions  were  involved 
in  another  case,  both  cases  could  not  be  decided  at  the  same 
moment.  The  orderly  thing  to  do  was  to  decide  first  the 
case  in  which  the  record  was  completed  first.  This  is  what 
the  hearing  examiner  did.  No  oral  argument  was  requested 
in  the  N orlon  case  as  it  was  in  the  Dolcin  case. 

At  the  time  petitioners  called  this  situation  to  the  attention 
of  the  Commission  on  oral  argument,  they  did  not  state  what 
their  objections  were.  They  made  no  motions  or  requests  for 
relief  (App.  726-731). 

The  record  shows  that  the  Commission  considered  the  record 
after  this  matter  was  called  to  its  attention  (App.  S2-S5) .  Re¬ 
gardless  of  the  prior  decision  of  a  very  similar  case  there  is  no 
evidence  and  no  reason  to  believe  that  the  Commission  failed 
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to  consider  the  Dolcin  case  on  the  basis  of  the  entire  record 
in  that  case.  This  would  necessarily  involve  a  reconsideration 
of  that  part  of  the  evidence  which  was  identical  with  the 
evidence  in  the  Norton  case.  It  was  the  duty  of  the  Com¬ 
mission  to  try  the  Dolcin  case  on  the  entire  record  in  that  case. 
The  presumption,  therefore,  is  that  it  did  so. 

Since  the  petitioners  do  not  specify  their  objection,  we  can 
only  assume  that  it  is  that  the  Commission  disqualified  itself 
by  reason  of  having  already  decided  the  same  or  similar  ques¬ 
tions  of  law  or  fact  in  another  case.  Obviously  courts  and 
agencies  must  often  decide  the  same  questions  of  law.  Often 
the  facts  may  be  identical  in  many  respects.  The  Federal  Trade 
Commission  is  not  disqualified  to  decide  a  case  because  of 
having  expressed  an  opinion  that  certain  types  of  conduct  are 
illegal.  Federal  Trade  Commission  v.  Cement  Institute,  333 
U.  S.  6S3,  700  (1948).  It  is  too  elementary  to  require  citation 
of  authority  that  a  court  is  not  disqualified  to  decide  a  case 
because  it  has  decided  the  same  or  similar  questions  in  another 
case.  There  is  no  reason  to  believe  that  the  Federal  Trade 
Commission  would  be. 

Moreover,  if  the  Federal  Trade  Commission  were  in  fact 
prejudiced  or  otherwise  disqualified  for  any  reason  and  if  such 
disqualification  would  prevent  it  from  proceeding  to  decide 
the  case,  the  Dolcin  case  would  never  be  decided.  This  would 
be  contrary  to  the  public  interest.  Congress  has  not  provided 
for  a  change  of  venue  or  otherwise  provided  for  the  decision 
of  a  case  in  which  the  Commission  might  be  shown  to  be  dis¬ 
qualified.  F.  T.  C.  v.  Cement  Institute,  supra;  Marquette 
Cement  Company  v.  F.  T.  C.,  147  F.  2d  589,  593  (7th  Cir. 
1945). 

Therefore,  even  if  it  be  assumed  that  the  Commission  was 
prejudiced  or  otherwise  disqualified  at  the  time  it  decided  the 
Dolcin  case,  it  was  nevertheless  its  duty  to  decide  the  case  in 
spite  of  this  prejudice  or  other  disqualification  under  the  “stem 
rule  of  necessity.”  United  States  v.  Morgan,  313  U.  S.  409, 
420-421  (1941) ;  Evans  v.  Gore,  253  U.  S.  245,  247-248  (1920) ; 
Marquette  Cement  Company  v.  F.  T.  C.,  supra;  Loughran  v. 
F.  T.  C.,  143  F.  2d  431  (8th  Cir.  1944) ;  Brinkley  v.  Hassig,  83 
F.  2d  351, 357  (10th  Cir.  1936) ;  Note  39  A.  L.  R.  1476  (1925). 
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If  any  error  can  be  found  in  the  fact  that  the  Norton  case 
was  decided  first,  the  fact  remains  that  it  was  necessary  in 
spite  of  this  asserted  error  for  the  Commission  to  decide  the 
Dolcin  case. 

II.  The  order  and  the  findings  on  which  it  is  based  are 
sustained  by  substantial  evidence 

Petitioners  assert  that  the  order  to  cease  and  desist  (App. 
67-68)  is  not  sustained  by  substantial  evidence  (Br.  16-37). 
This  assertion  is  based  on  the  claim  that  the  evidence  fails  to 
show  that  they  made  the  representations  found  to  have  been 
made,  that  the  evidence  does  not  show  that  the  representations 
found  to  have  been  made  were  false  or  misleading,  and  in  some 
instances  that  the  findings  do  not  support  the  order. 

The  order  is  so  clearly  supported  by  the  findings  that  we 
confine  ourselves  to  calling  attention  to  the  various  subsections 
of  the  order  which  are  related  to  each  finding  of  false  repre¬ 
sentation. 

The  assertions  that  the  findings  are  not  supported  by  the 
evidence  can  be  answered  only  by  a  consideration  of  the  evi¬ 
dence  supporting  all  findings  as  to  representations  made  and 
of  the  evidence  supporting  the  findings  that  the  representa¬ 
tions  are  false  and  misleading.  In  considering  this  evidence 
we  do  not  attempt  to  deny  each  and  every  assertion  made  in 
petitioners’  brief  which  we  may  think  unjustified,  and  do  not 
wish  to  be  considered  as  admitting  any  assertions  in  their  brief 
not  directly  conceded.  However,  before  the  evidence  is  dis¬ 
cussed,  a  number  of  assertions  made  in  this  section  of  pe¬ 
titioners’  brief  (16-37)  must  be  considered: 

Once  the  Commission  had  proved  that  petitioners  had  made 
a  representation,  for  example,  that  their  product  was  a  cure 
(Pets.  Br.  17),  the  fact  that  petitioners  admitted  on  the  record 
(Br.  17)  that  it  was  not  a  cure  did  not  remove  that  issue  from 
the  case.  They  still  contend  that  the  exhibits  in  evidence  do 
not  represent  a  cure  (Br.  17).  The  fact  that  they  may  have 
had  no  desire  to  represent  that  the  product  was  a  cure  (Br.  17) 
does  not  alter  the  fact  that  they  did  so  represent  it  (post,  21- 
23).  The  fact  that  they  admitted  it  was  not  a  cure  does  not 
show  that  there  was  error  in  adducing  proof  to  the  same  effect. 
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The  Commission  may,  but  is  not  obliged  to,  rely  entirely  on  re¬ 
spondents’  admissions. 

If,  as  they  assert  (Br.  17)  they  offered  to  stipulate  that  they 
would  not  advertise  the  product  as  a  cure,  the  Commission,  for 
reasons  already  indicated,  was  not  obliged  to  accept  the  stipu¬ 
lations  {supra,  15). 

Paragraphs  1  (e)  and  (f)  of  the  order  (App.  68)  are  not 
outside  the  scope  of  the  Federal  Trade  Commission  Act  be¬ 
cause  of  any  provisions  of  the  Food  &  Drug  Act  (Pets.  Br.  25). 
The  Food  &  Drug  Administration  has  jurisdiction  over  labeling 
only.  The  Federal  Trade  Commission  has  jurisdiction  over 
advertising,  under  the  provisions  of  Section  5  of  the  Federal 
Trade  Commission  Act  (52  Stat.  Ill,  15  U.  S.  C.  A.  §  45)  and 
under  the  provisions  of  Section  12  of  the  same  Act  (52  Stat. 
115,  15  U.  S.  C.  A.  §  52).  The  Commission  also  has  jurisdic¬ 
tion  over  labeling  under  the  provisions  of  Section  5.  Fresh 
Grown  Preserves  Corporation  v.  F.  T.  C.,  125  F.  2d  917  (2d 
Cir.,  1942).  To  avoid  duplication  of  effort  the  Commission, 
as  a  matter  of  policy  and  in  cooperation  with  the  Food  &  Drug 
Administration,  does  not  ordinarily  exercise  its  jurisdiction  over 
labeling.  The  fact  that  the  Food  &  Drug  Administration  has 
power  to  require  warnings  of  danger  on  labeling  does  not  mean 
that  the  Federal  Trade  Commission  cannot  require  warnings 
in  advertising  over  which  it  has  exclusive  jurisdiction  (Pets. 
Br.  25).  In  this  case,  however,  the  Commission  has  not  re¬ 
quired  petitioners  to  make  any  disclosures  of  danger  (Order, 
App.  67-6S).  It  has,  in  Paragraphs  1  (e)  and  1  (f)  of  the 
order,  merely  required  them  to  cease  representing  affirmatively 
that  the  product  may  be  safely  used  under  conditions  in  which 
its  use  has  been  proved  to  be  unsafe.  Since  neither  agency  re¬ 
quired  any  disclosures  of  danger,  there  is  no  inconsistency  be¬ 
tween  this  order  and  the  action  which  petitioners  assert  was 
taken  by  the  Food  &  Drug  Administration. 

Since  the  Food  &  Drug  Administration’s  jurisdiction  is  lim¬ 
ited  to  labeling,  it  is  not  surprising  if  that  agency  did  not  forbid 
the  affirmative  representations  banned  by  this  order.  Peti¬ 
tioners’  labeling  does  not  make  the  representations  banned  by 
subparagraphs  1  (e)  and  (f)  of  this  order  (Comm.  Ex.  28,  R. 
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2371).  Its  advertising  does  (Comm.  Exs.  1-B,  R.  2122;  11, 
R.  2197). 

Petitioners’  statements  concerning  Dr.  Bach’s  testimony 
(Br.  26-2S)  are  apt  to  give  the  Court  an  erroneous  impression. 
Testimony  as  to  the  lack  of  value  of  the  succinate  in  Dolcin 
was  given  by  Dr.  Shorr  (App.  90-117),  in  addition  to  the 
testimony  given  by  the  two  doctors  mentioned  by  petitioners 
(Br.  27).  The  Commission  merely  found  that  the  weight 
of  the  evidence  was  in  accord  with  the  testimony  of  these 
witnesses  and  that  Dr.  Bach’s  testimony  to  the  contrary,  al¬ 
though  based  on  clinical  experience,  was  not  sufficient  to  alter 
this  situation.  The  reason  was  that  although  Dr.  Bach  had 
had  more  clinical  experience  than  the  other  witnesses  he  had 
conducted  no  scientific  tests.  The  Commission  held  that  clini¬ 
cal  experience  alone  was  not  sufficient  to  shift  the  weight  of 
the  evidence.  This  holding  is  supported  by  the  decision  of  this 
Court  in  J.  E.  Todd  v.  F.  T.  C.,  79  App.  D.  C.  288.  145  F.  2d 
858  (1944). 

In  turning  now  to  a  consideration  of  the  evidence  supporting 
the  Commission’s  findings,  it  should  be  remembered  that  the 
findings  of  the  Commission,  if  supported  by  substantial  evi¬ 
dence,  are  conclusive,  and  that  the  Court,  unlike  petitioners 
(Br.  16-37)  “cannot  pick  and  choose  bits  of  evidence  to  make 
findings  of  fact  contrary  to  the  findings  of  the  Commission.” 
F.  T.  C.  v.  Standard  Education  Society ,  302  U.  S.  112,  117 
(1937) ;  Chicago  Silk  Company  v.  F.  T.  C.,  90  F.  2d  689,  690 
(7th  Cir.  1937),  cert,  den.,  302  U.  S.  753  (1937). 

The  abandonment  of  a  misleading  advertisement  even  before 
issuance  of  the  complaint,  unless  made  so  very  long  ago  as  to 
make  it  almost  a  certainty  that  it  would  not  be  resumed,  is 
not  a  defense  or  a  reason  for  not  basing  an  order  on  such  an 
advertisement.  Since  the  petitioners,  throughout  their  brief, 
assert  repeatedly  that  they  had  abandoned  advertisements,  for 
the  convenience  of  the  Court,  we  have  added  a  date  to  each 
advertisement  quoted.  These  dates  mean  only  that  the  state¬ 
ment  was  used  as  late  as  the  date  indicated. 
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A.  The  Commission's  findings  as  to  the  meaning  of  petitioners?  advertise¬ 
ments  are  supported  by  substantial  evidence 

1.  Representation!  as  to  care,  effective  treatment,  arrest  of  progress,  correction  of  under¬ 
lying  causes  and  prevention  of  recurrence  of  the  diseases  and  their  symptoms 

The  first  finding  as  to  representations  made  is  that  peti¬ 
tioners,  through  advertisements  quoted  in  the  initial  decision 
and  others  similar  thereto,  have  represented,  directly  and  by 
implication,  that  “Dolcin”  “constitutes  an  adequate,  effective 
and  reliable  treatment  for,  will  arrest  the  progress,  correct  the 
underlying  causes,  cure  and  prevent  the  recurrence  of  rheu¬ 
matic  fever,  fibrositis,  myositis,  neuritis,  sciatica,  lumbago, 
bursitis  and  all  other  form  of  rheumatism  and  arthritis  and  the 
symptoms  and  manifestations  thereof”  (Initial  Decision,  Para¬ 
graph  Four  [1],  App.  60). 

Petitioners  in  their  advertising  have  said:  “1.  Get  a  bottle 
of  Dolcin  tablets  and  start  your  treatment  at  once.  What 
is  Dolcin?  It  is  a  product  which  is  the  result  of  a  new,  scien¬ 
tific  approach  to  the  treatment  of  rheumatism  and  arthritis 
*  *  *  3.  WTiat  does  Dolcin  do?  The  Dolcin  treatment  com¬ 
bines  prompt  relief  of  pain,  physiological  action,  freedom  from 
ill  effects  and  low  cost.  *  *  *  4.  Dolcin  has  been  tested  and 
proved  to  be  efficacious  and  reliable;  it  is  being  used  with  suc¬ 
cess  in  great  hospitals,  clinics  and  prescribed  by  an  increasing 
number  of  doctors.  *  *  *  16.  Dolcin  is  a  tested,  honest  prod¬ 
uct  *  *  *  nontoxic  *  *  *  inexpensive  *  *  *  used  in  hospi¬ 
tals  *  *  *  prescribed  by  doctors.  Many,  many  people  are  no 
longer  suffering  the  pain  and  stiffness  of  arthritis  or  rheuma¬ 
tism  *  *  #  through  taking  Dolcin  *  *  *  efficacious ,  reliable 
Dolcin  which  is  the  best  friend  of  arthritics  and  rheumatics.” 
[Italics  supplied.]  (Comm.  Ex.  14,  R.  2337,  Distribution  of 
this  advertisement  began  in  January,  1948  [R.  294] .)  “Dolcin 
is  a  tested  new  biochemical  discovery — which  many,  many 
people  throughout  the  country  report  brings  swift,  effective 
relief  from  the  agony  of  arthritis  and  rheumatic  symptoms. 
People  who  have  suffered  from  these  afflictions  for  years ,  re¬ 
port  they  have  resumed  normal  occupations  after  taking  Dol¬ 
cin  *  *  *  [Italics  supplied.]  (Coram.  Ex.  30-Z-12,  R.  2411, 
Vander  Linde  Ex.  31,  use  of  this  exhibit  began  on  Jan.  1,  1949 
[Affidavit,  R.  2377]. 
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There  can  be  no  room  for  argument  about  the  fact  that  a 
medicine  which  has  been  specifically  called  a  treatment,  which 
will  accomplish  all  of  the  results  asserted,  which  is  said  to 
be  used  by  hospitals  and  by  doctors,  and  which  is  described 
as  efficacious  and  effective,  has  been  represented  as  an  adequate, 
effective  and  reliable  treatment  both  for  the  disease  and  its 
symptoms.  Nor  can  there  be  any  doubt  about  the  fact  that 
progress  of  the  disease  was  necessarily  represented  as  having 
been  arrested  to  accomplish  the  results  asserted,  and  that  the 
progress  of  the  disease  must  have  been  arrested  in  people  who, 
after  suffering  from  these  afflictions  for  years,  were  able  to 
resume  normal  occupations  after  taking  Dolcin. 

Petitioners  have  also  represented  in  their  advertisements  that 
the  product  will  correct  the  underlying  causes  of  the  diseases 
and  is  an  adequate  and  effective  treatment  by  such  statements 
as  the  following:  “Dolcin  therapy  not  only  provides  prompt 
relief  from  pain  due  to  symptoms  of  rheumatism  and  arthritis, 
but  Dolcin  contains  catalysts  which,  extensive  scientific  re¬ 
search  has  recently  proved,  play  a  vital  role  in  the  metabolic 
processes  which  are  disturbed  in  the  rheumatic  and  arthritic 
state.”  (Comm.  Ex.  14,  R.  2337,  distribution  began  in  Janu¬ 
ary  1948  [R.  2941].) 

By  representing  that  Dolcin  will  correct  the  underlying 
causes,  not  merely  relieve  pain,  they  have  represented  that 
the  product  will  cure  the  diseases.  They  have  also  said :  “Now, 
however,  it  [Dolcin]  is  being  sold  direct  to  sufferers  from  rheu¬ 
matism  in  all  its  forms.  Dolcin  is  becoming  more  widely 
known  every  day  as  former  victims  of  arthritic  and  rheumatic 
pains  pass  the  good  news  along.”  (Comm.  Ex.  14,  R.  2337, 
distribution  began  in  January,  1948  [R.  294].)  A  former  suf¬ 
ferer  must  have  been  cured. 

In  the  same  vein,  petitioners  have  said:  “People  who  have 
suffered  from  these  afflictions  for  years,  report  they  have  re¬ 
sumed  normal  occupations  after  taking  Dolcin.”  (Comm.  Ex. 
30-Z-12,  R.  2411,  Vander  Linde  Ex.  31;  began  use  Jan.  1, 
1949  [Affidavit,  R.  2337].) 

Lastly,  there  can  be  no  doubt  that  petitioners  have  repre^ 
sented  that  the  product  will  prevent  a  recurrence  of  the  dis¬ 
ease:  “It  is  most  important  to  continue  taking  Dolcin  for  a 
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few  months  after  relief  has  been  obtained,  for  it  is  an  estab¬ 
lished  fact  that  rheumatic  activity  usually  persists  in  the  body 
for  a  considerable  period  after  the  acute  symptoms  are  sub¬ 
sided.”  (Comm.  Ex.  27,  R.  2370,  used  as  early  as  March  17, 
1947,  as  appears  from  stamp  on  back  of  exhibit.)  “For  how 
long  should  I  take  Dolcin?  As  carefully  explained  in  the  di¬ 
rections  packed  with  each  bottle,  it  is  most  important  to  con¬ 
tinue  taking  a  few  Dolcin  tablets  every  day  for  a  few  months 
after  the  pain  and  other  symptoms  have  disappeared;  this 
is  to  help  prevent  any  recurrence,  by  giving  the  body  time 
to  get  rid  of  disturbances  in  internal  function  which  accom¬ 
pany  the  disease.”  (Comm.  Ex.  14,  R.  2337,  distribution 
began  in  January  1948  [R.  294].) 

The  various  representations  are  clearly  made  concerning  the 
symptoms  of  the  diseases  as  well  as  concerning  the  diseases 
themselves:  “Dolcin  relieves  symptoms  promptly.”  (Comm. 
Ex.  13,  R.  2336,  appeared  August  1948  [R.  293].)  “Dolcin 
tablets  contain  ingredients  which  medical  authorities  accept 
as  being  correct  in  the  treatment  of  symptoms  of  rheumatism 
and  arthritis.”  (Comm.  Ex.  14,  R.  2337,  appeared  January 
1948  [R.  294].)  “As  carefully  explained  in  the  directions 
packed  with  each  bottle,  it  is  most  important  to  continue 
taking  a  few  Dolcin  tablets  every  day  for  a  few  months  after 
the  pain  and  other  symptoms  have  disappeared  *  *  *” 
(Comm.  Ex.  15,  R.  2341,  June  1948  [R.  295].)  “Remember 
the  name  Dolcin — D-O-L-C-I-N — for  relief  of  symptoms  of 
arthritis”  (Comm.  Ex.  30-H,  R.  2381,  April  1949.)  “It’s  used 
in  many  hospitals — prescribed  by  many  doctors — and  is  de¬ 
signed  to  bring  you  sufferers  of  arthritis,  rheumatism,  neuritis 
and  sciatica  not  temporary  relief — but  prolonged  relief” 
(Comm.  Ex.  32,  R.  2475,  May  1948).  “Freedom  from  Pain” 
(Comm.  Ex.  32,  R.  2475,  May  1948). 

2.  Representations  that  “Dolcin”  is  inexpensive 

The  Commission’s  second  finding  as  to  representations  made 
is  that  petitioners  have  represented  that  the  drug  preparation 
“Dolcin”  is  inexpensive  in  that  it  is  “economical”  to  purchase 
and  of  “low  cost.”  (Initial  Decision,  Paragraph  Four  [2], 
App.  60.) 
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There  can  be  no  doubt  that  these  representations  have  been 
made.  Petitioners  have  said  in  their  advertising:  “16.  Dol- 
cin  is  a  tested,  honest  product  *  *  *  Nontoxic  *  *  *  inex¬ 
pensive  *  *  *  Used  in  hospitals,  prescribed  by  doctors.” 
(Comm.  Ex.  14,  R.  2337,  Distribution  begun  in  January  1948 
[R.  294].)  “Dolcin  is  nontoxic  and  Dolcin  therapy  is  low  in 
cost.”  (Comm.  Ex.  11,  R.  2197,  used  as  late  as  April  15, 1948.) 
“Dolcin  is  low  in  cost.”  (Comm.  Ex.  13,  R.  2336,  used  as  late 
as  August,  1948.)  “Dolcin  is  moderate  in  cost.”  (Comm.  Ex. 
29,  R.  2373,  May  2, 1949.) 

3.  Representations  that  Dolcin  is  an  adequate,  effective  and  reliable  treatment  for  growing 

pains  in  children,  and  that  its  use  will  prevent  rheumatic  fever 

The  Commission  has  also  found  that  petitioners  have  repre¬ 
sented  in  their  advertising  that  “the  drug  product  ‘Dolcin’  con¬ 
stitutes  an  adequate,  effective  and  reliable  treatment  for  so- 
called  ‘growing  pains’  in  children,  and  that  its  use  will  prevent 
rheumatic  fever,  which  may  be  preceded  by  such  pains”  'Initial 
Decision,  Paragraph  Four  [3],  App.  60-61).  This  finding  is 
based  on  such  statements  as  the  following:  “Is  Dolcin  of  help 
for  children’s  so-called ‘grovring  pains’?  Yes.  Growing-pains 
in  children  are  often  of  rheumatic  origin  and  may  precede  child¬ 
hood’s  scourge.  Rheumatic  Fever!  Any  child  suffering  from 
growing-pains  should  be  given  the  Dolcin  treatment  at  once, 
under  a  doctor’s  supervision.  [Italics  supplied.]”  (Comm. 
Ex.  14,  R.  2337,  Distribution  begun  in  January  194S  [R.  294].) 

4.  Representations  that  Dolcin  ii  nontoxic,  can  be  nsed  over  prolonged  periods  of  time. 

and  that  persons  adversely  affected  by  aspirin  can  take  Dolcin  with  safety 

The  Commission’s  last  finding  as  to  representations  made  is 
that  petitioners  have  represented  that  “  ‘Dolcin’  is  nontoxic; 
that  it  can  be  used  over  prolonged  periods  of  time  without 
harmful  effects  on  the  body;  that  aspirin  does  sometimes  pro¬ 
duce  harmful  effects;  and  that  persons  adversely  affected  by 
aspirin  can  take  ‘Dolcin’  with  safety.”  (Initial  Decision,  Par¬ 
agraph  Four  (4),  App.  61.) 

Petitioners  in  their  advertising  have  said:  “Dolcin  is  non¬ 
toxic”  (Comm.  Ex.  11,  R.  2197,  April  15,  194S,  Comm.  Ex.  5, 
R.  2184  [April,  1949]),  “Dolcin  (oral)  therapy  is  suitable  for 
prolonged  administration”  (Comm.  Ex.  5,  R.  2144,  April,  1949). 
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“5.  Is  Dolcin  suitable  for  people  who  are  adversely  affected 
by  acetylsalicylic  acid  (aspirin)?  Dolcin’s  ingredients  com¬ 
bined  in  proper  proportions,  enhance  the  good  effects  of  each 
while,  at  the  same  time,  they  minimize  aspirin’s  sometimes- 
harmful  effects. 

“Remember  Dolcin  is  nontoxic  *  #  *  it  will  not  harm  the 
heart  or  any  other  organ”  (Comm.  Ex.  15,  R.  2341,  June  1948). 
As  acetylsalicylic  acid  in  Dolcin  is  nontoxic,  Dolcin  should  be 
used  instead  of  aspirin”  (Comm.  Ex.  1-B,  R.  2122,  January 
1949). 

The  meaning  of  an  advertisement  to  the  public  is  a  question 
of  fact  and  the  Commission’s  decision  as  to  the  meaning  will 
not  be  disturbed  by  the  Court  unless  arbitrary  or  clearly  wrong. 
Zenith  Radio  Corporation  v.  F.  T.  C.,  143  F.  2d  29,  31  (7th  Cir. 
1944) ;  Gulf  Oil  Corporation  v.  F.  T.  C.,  150  F.  2d  106,  108 
(5th  Cir.  1945) ;  A.  P.  W.  Paper  Company  v.  F.  T.  C.,  149  F. 
2d  424,  426  (2d  Cir.  1945),  affd.,  328  U.  S.  193  (1946) ;  see  also 
Leach  v.  Carlisle,  258  U.  S.  138, 140  (1922) ;  Brougham  v.  Blan¬ 
ton  Manufacturing  Co.,  249  U.  S.  495,  499  (1919) ;  Herzfeld  v. 
F.  T.  C.,  140  F.  2d  207, 209  (2d  Cir.  1944). 

In  addition  to  the  advertisements  themselves  the  meaning  of 
the  advertisements  is  proved  by  the  testimony  of  Dr.  Rosen¬ 
berg  as  to  what  his  patients  would  understand  them  to  mean. 
A  physician  is  well  qualified  to  testify  as  to  what  an  advertise¬ 
ment  of  a  medicine  would  mean  to  his  patients.  Stanley  Lab¬ 
oratories  v.  Federal  Trade  Commission,  138  F.  2d  388,  390  (9th 
Cir.  1943) ;  cf.  Charles  of  the  Ritz  v.  F.  T.  C.,  143  F.  2d  676, 
680  (2d  Cir.  1944) ;  Benton  Announcements  v.  Federal  Trade 
Commission,  130  F.  2d  254,  255  (2d  Cir.  1942). 

Dr.  Rosenberg  was  shown  to  be  a  specialist  of  high  standing 
in  the  treatment  of  rheumatism  and  arthritis  (App.  196-201). 
He  had  frequently  discussed  advertisements  of  medicines  with 
his  patients  (App.  212).  He  testified  that  there  was  no  doubt 
in  his  mind  that  many  of  his  patients  would  believe  petitioners’ 
advertisements  meant  that  Dolcin  was  a  cure,  that  it  was  an 
effective  treatment,  the  only  necessary  treatment,  would  arrest 
the  progress  of  the  disease,  correct  the  underlying  causes,  and 
prevent  a  recurrence  of  the  diseases  (App.  213-214). 
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B.  The  findings  that  petitioners'  representations  concerning  Dolcin  are 
false  and  misleading  and  have  the  tendency  and  capacity  to  deceive  and 
constitute  false  advertisements  are  sustained  by  substantial  evidence 

I.  The  finding  that  Dolcin.  bowerer  taken,  will  not  constitnte  an  adequate,  effective,  or 
reliable  treatment  for  anj  arthritic  or  rheumatic  condition,  or  arreat  the  progress  of 
or  correct  the  underlying  causes  of,  or  effect  a  cure  of  any  of  such  conditions  or  their 
symptoms 

The  Commission  has  found:  “The  Drug  preparation  ‘Dolcin/ 
however  taken,  will  not  constitute  an  adequate,  effective  or  re¬ 
liable  treatment  for  any  arthritic  or  rheumatic  condition,  in¬ 
cluding,  among  others,  rheumatic  fever,  fibrositis,  myositis, 
neuritis,  sciatica,  lumbago,  and  bursitis,  nor  will  said  prepara¬ 
tion  arrest  the  progress,  correct  the  underlying  causes,  or  affect 
a  cure  of  any  such  conditions.”  (Initial  Decision,  Paragraph 
Nine,  App.  65.)  Paragraphs  1  (a)  and  (b)  [App.  67-68]  are 
based  on  these  findings. 

Time  and  space  do  not  permit  us  to  discuss  the  qualifications 
of  the  eight  physicians  who  testified  for  the  Commission.  That 
they  were  outstanding  members  of  their  profession  cannot  be 
doubted  (App.  89-93;  165-168;  196-201;  272-276;  297-306; 
337-340  ;  683-686;  715-719).  Petitioners  called  nine  physi¬ 
cians,  all  of  whom  showed  themselves  to  be  well  qualified. 
None  of  the  physicians  called  as  witnesses  had  had  extensive 
clinical  experience  with  Dolcin,  except  petitioners’  witness  Dr. 
Bach,  who  had  had  considerable  clinical  experience  with  the 
product  in  London.  Clinical  experience  is  not  necessary.  A 
physician  in  testifying  may  base  his  opinion  on  his  general 
knowledge  and  experience.  Koch  v.  Federal  Trade  Commis¬ 
sion ,  206  F.  2d  311  (6th  Cir.  1953);  Charles  of  the  Ritz  v. 
Federal  Trade  Commission,  143  F.  2d  676,  679  (2d  Cir.  1944) ; 
Neff  v.  F.  T.  C.,  117  F.  2d  495  (4th  Cir.  1941).  When  the 
testimony  of  medical  witnesses  is  in  conflict,  the  Commission 
may  resolve  the  conflict  and  may  base  its  decision  on  the  testi¬ 
mony  of  those  witnesses  who  had  no  clinical  experience  al¬ 
though  those  who  had  such  experience  testified  in  opposition. 

J.  E.  Todd  v.  F.  T.  C.,  79  App.  D.  C.  288, 145  F.  2d  858  (1944). 
The  Commission’s  finding  on  such  a  question  is  as  conclusive 
as  its  finding  on  any  other  question  of  fact.  Bristol  Myers  Co. 
v.  F.  T.  C.,  185  F.  2d  58, 62  (4th  Cir.  1950) ;  Aronberg  v.  F.  T.  C., 
132  F.  2d  165, 167-168  (7th  Cir.  1942). 
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In  addition  to  the  petitioners'  admissions,  the  undisputed 
evidence  proves  that  there  is  no  drug  or  combination  of  drugs 
which  is  an  adequate,  effective  or  reliable  treatment  for  the 
various  kinds  of  rheumatism  and  arthritis  (App.  207,  223,  225, 
227,  279).  Therefore  Dolcin  cannot  be  such  a  treatment. 
There  is  no  way  to  arrest  the  progress  of,  cure  or  prevent  the 
recurrence  of  these  conditions  without  correcting  their  under¬ 
lying  causes.  The  undisputed  evidence  is  that  the  different 
kinds  of  arthritis  require  different  treatment,  greatly  individual¬ 
ized  for  each  patient,  even  among  those  suffering  from  the 
same  type  of  rheumatism  or  arthritis  (App.  206,  223,  225,  228, 
230-231,  234,  278,  279,  343).  Before  adequate,  effective  or 
reliable  treatment  can  be  given,  an  adequate  diagnosis  must 
be  made  to  determine  whether  the  patient  has  arthritis  or 
rheumatism,  and  if  so  what  type  (App.  207-211,  223,  225,  228, 
230, 234,278, 343). 

There  is  also  direct  testimony  that  Dolcin  taken  as  directed 
is  not  an  adequate,  effective  or  reliable  treatment  for,  will  not 
arrest  the  progress  of,  correct  the  underlying  causes  of,  cure 
or  prevent  the  recurrence  of  any  of  the  various  types  of  rheu¬ 
matism  and  arthritis  (App.  237-239). 

Petitioners  admitted  on  the  record  that  their  product  has  no 
effect  on  any  of  the  symptoms  of  arthritis  and  rheumatism  ex¬ 
cept  pain,  stiffness  and  swelling  (App.  657,  R.  1923-1924). 
There  are  many  other  symptoms  of  these  diseases  (App. 
231,  235). 

Concerning  the  respresentations  as  to  the  value  of  the  prod¬ 
uct  in  the  treatment  of  symptoms  the  Commission  has  found : 
“The  drug  preparation  ‘Dolcin,’  however  taken,  will  not 
ameliorate  the  aches,  pains  and  discomforts  of  any  arthritic  or 
rheumatic  condition  to  any  extent  beyond  the  temporary  relief 
thereof  afforded  by  its  salicylate  content  as  an  analgesic  and 
antipyretic.  The  drug  preparation  ‘Dolcin,’  however  taken, 
wTill  have  no  significant  effect  upon  severe  aches,  pains  and 
discomforts  accompanying  any  arthritic  or  rheumatic  condi¬ 
tion,  and  will  afford  temporary  relief  of  only  minor  aches,  pains 
and  discomforts.  With  the  exception  of  such  temporary  re¬ 
lief,  the  drug  preparation  ‘Dolcin’  cannot  be  depended  upon  to 
have  any  effect  whatever  upon  the  symptoms  accompanying 
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any  arthritic  or  rheumatic  condition,  including,  among  others, 
rheumatic  fever,  fibrositis,  myositis,  neuritis,  sciatica,  lumbago 
and  bursitis”  (Initial  Decision,  Paragraph  Nine,  App.  66). 
Paragraph  1  (c)  of  the  order  (App.  68)  is  based  on  this  finding. 

There  is  no  doubt  about  the  fact  that  aspirin  is  the  drug  of 
choice  in  the  treatment  of  the  aches,  pains  and  discomforts 
of  arthritis  and  rheumatism  (Pets.  Br.  37).  The  fact  that  it 
is  the  drug  of  choice  does  not  mean  that  petitioners  are  priv¬ 
ileged  to  say  that  it,  or  Dolcin,  will  do  more  than  is  true.  As¬ 
pirin  is  the  drug  of  choice  not  because  it  gives  complete  relief 
or  because  it  gives  relief  in  all  cases,  but,  for  one  reason,  be¬ 
cause  it  does  not  have  the  habit-forming  and  other  dangerous 
effects  of  narcotics  (App.  344,  389). 

It  is  a  matter  of  common  knowledge  that  the  relief  given  by 
aspirin  is  temporary.  The  record  shows  beyond  the  possibil¬ 
ity  of  a  doubt  that  whatever  the  effect  of  Dolcin  may  be,  its 
effect  is  temporary  (App.  224,  226,  229,  231,  232-233).  This 
is  true  even  if  the  prescribed  dosage  is  doubled  (App.  224,  226, 
227,  229-230, 233)  or  given  in  the  maximum  amount  which  any 
given  individual  could  tolerate  (App.  225,  226,  227,  229,  231). 
It  cannot  ordinarily  be  relied  upon  to  give  relief  of  pain  (App. 
226,  228,  229, 231,  233,  R.  S63,  986). 

Petitioners’  witness,  Dr.  Bach,  testified  that  no  salicylate 
preparation  used  in  accordance  with  directions  for  a  fixed, 
dosage  could  be  relied  on  to  relieve  the  pains  of  rheumatic 
diseases  (App.  669). 

The  temporary  relief  afforded  is  only  the  relief  of  minor 
aches,  pains  and  discomforts  (App.  224,  226,  227).  There  are 
many  cases  in  which  the  pain  is  so  severe  that  Dolcin,  even 
if  the  dosage  were  doubled,  would  have  no  effect  (App.  282, 
311).  All  of  the  petitioners’  experts  who  were  asked  the  ques¬ 
tion  agreed  that  Dolcin  would  have  no  appreciable  effect  on 
severe  pains  (App.  374,  389;  R.  1998-1999). 

The  great  weight  of  the  evidence  is  that  salicylates  have  no 
effect  on  stiffness.  Any  apparent  effect  is  because  of  the  fact 
that  pain  has  been  relieved  (App.  354,  688). 

Stiffness  in  osteoarthritis  is  a  result  of  a  wearing  away  of 
cartilege  and  a  thickening  of  the  bone  around  the  margin  of  the 
joint.  The  symptoms  are  related  to  the  stress  and  strain  of 
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the  weight  bearing  on  a  joint.  Salicylates  have  no  effect  on  the 
underlying  pathology  or  on  the  stress  and  strain  (App.  720). 
They  do  not  affect  stiffness  due  to  ankylosis,  muscle  atrophy 
or  swelling  or  inflammation  in  rheumatoid  arthritis  (App.  720- 
721).  They  have  no  effect  on  stiffness  due  to  inflammation 
in  fibrositis  (App.  721).  The  witness  giving  this  testimony 
said,  however,  that  where  stiffness  in  fibrositis  is  not  due  to 
inflammation  but  to  some  unknown  cause,  salicylates  may 
affect  it  to  a  variable  degree  but  not  in  a  dependable  fashion 
(App.  721). 

Dr.  Lockie  testified  that  salicylates  do  not  affect  stiffness  in 
rheumatoid  arthritis  due  to  ankylosis,  muscle  atrophy,  swelling, 
or  inflammation  (App.  6S7-68S).  Deposits  of  calcium  in  the 
bursa  may  be  a  cause  of  stiffness  in  bursitis  and  salicylates 
would  not  affect  the  stiffness  of  bursitis  due  to  that  cause  (App. 
6SS).  Stiffness  is  not  ordinarily  present  in  neuritis  or  sciatica 
which  is  a  special  form  of  neuritis  (App.  6S9).  Stiffness  in 
gout  is  either  caused  by  deposits  of  urates  or  to  painful  swell¬ 
ing,  which  would  cause  limitation  of  motion.  Where  stiffness 
is  caused  by  urate  deposits  salicylates  will  not  affect  it;  where 
due  to  painful  swelling  salicylates  may  affect  it  in  mild  cases 
(App.  689). 

Petitioners7  witness,  Dr.  Bach,  testified  on  direct  examination 
that  salicylates  played  a  main  role  in  the  treatment  of  stiffness. 
On  cross-examination,  however,  he  admitted  that  stiffness  due 
to  mechanical  factors,  to  impaired  venous  return  or  to  increased 
fibrous  tissue  formation  associated  with  old  age  will  not  be 
relieved  by  salicylates  (App.  666) ;  that  in  rheumatoid  arthritis, 
stiffness  due  to  bony  ankylosis  or  to  muscle  wasting  will  not 
be  affected  by  salicylates  (R.  1943).  He  testified  that  he  had 
seen  many  cases  in  which  salicylates  had  no  appreciable  effect 
on  stiffness  in  rheumatic  conditions  (R.  1999).  Petitioners’ 
witness.  Dr.  York,  said  he  did  not  claim  that  all  types  of 
stiffness  in  arthritic  conditions  were  relieved  by  salicylates,  but 
only  the  type  caused  by  muscle  stiffness  (App.  376). 

The  great  weight  of  the  evidence  also  is  that  salicylates  have 
no  effect  on  swelling.  Swelling  is  rarely  present  in  osteo¬ 
arthritis,  but  when  present,  salicylates  will  have  no  effect  on 
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it  (App.  690,  721-722).  Salicylates  will  have  no  effect  upon 
swelling  in  gout  (App.  723),  or  in  fibrositis  (App.  721,  722). 
Swelling  is  usually  present  in  rheumatoid  arthritis,  due  to  the 
inflammatory  process,  and  will  persist  as  long  as  that  process 
is  present.  Salicylates  do  not  affect  the  inflammatory  process 
(App.  722).  Dr.  Tillis  testified  that  salicylates  do  not  have 
any  effect  on  swellings  (App.  354).  Dr.  Lockie  testified  that- 
swelling  is  usually  present  in  rheumatoid  arthritis  and  will  not 
be  affected  by  salicylates;  that  when  present  in  bursitis,  neu¬ 
ritis,  or  sciatica,  swelling  will  not  be  affected  by  salicylates 
(App.  690,  691). 

Petitioners’  witness.  Dr.  Gordon,  testified  that  salicylates 
were  effective  in  relieving  swelling  in  rheumatic  conditions 
(App.  404).  His  theory  was  that  salicylates  stimulate  Vita¬ 
min  C  metabolism  which  eliminates  chlorides  from  the  body. 
The  elimination  of  chloride,  he  believed,  eliminated  swelling 
(App.  404).  Dr.  Lockie  testified  that  elimination  of  swelling 
was  not  caused  by  the  elimination  of  chlorides  (App.  692), 
and  that  Vitamin  C  is  not  made  in  the  body  (App.  693) .  Pe¬ 
titioners  stipulated  that  Dr.  Robinson,  if  called,  would  testify 
that  Vitamin  C  is  not  made  in  the  human  body,  that  Vitamin 
C  does  not  stimulate  chloride  metabolism,  and  that  the  elimi¬ 
nation  of  chlorides  does  not  reduce  swelling  (App.  711).  This 
left  a  simple  question  of  fact  to  be  decided  by  the  trier  of  the 
facts. 

To  summarize,  the  petitioners  have  admitted  that  their 
product  Dolcin  will  have  no  effect  on  any  of  the  symptoms  of 
rheumatism  or  arthritis  except  pain,  stiffness  and  swelling 
(App.  657;  R.  1923-1924).  During  the  final  argument  before 
the  Commission,  petitioners  stated  that  they  had  already  con¬ 
ceded  that  the  product  was  nothing  but  an  analgesic  (App. 
729).  This  was  an  admission  that  the  product  had  no  effect 
on  any  of  the  symptoms  of  arthritis  and  rheumatism  except 
pain. 

From  the  evidence  as  outlined  above  it  must  be  evident  that 
the  Commission  was  fully  justified  in  finding  (App.  66),  that 
with  the  exception  of  temporary  relief  of  minor  aches,  pains 
and  discomforts  the  drug  preparation  Dolcin  cannot  be  de- 
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pended  upon  to  have  any  effect  whatever  upon  the  symptoms 
accompanying  any  arthritic  or  rheumatic  condition. 


2.  The  finding  that  Dolcin  is  not  economical,  inexpensive,  or  of  low  cost 

The  Commission  has  found :  ‘‘Since  the  only  therapeutically 
operative  ingredient  in  the  drug  preparation  ‘Dolcin’  is  acetyl- 
salicylic  acid,  commonly  known  as  aspirin,  and  since  the  re¬ 
tail  selling  price,  without  prescription,  of  100  tablets  of  the 
drug  preparation  ‘Dolcin’  is  $2.00,  whereas  that  of  100  tab¬ 
lets  of  a  well-known  brand  of  aspirin  is  59^,  while  many  other 
brands  of  aspirin  sell  for  less,  the  drug  preparation  ‘Dolcin’ 
is  not  economical,  inexpensive,  or  of  low  cost”  (Initial  Deci¬ 
sion,  Paragraph  Eleven,  App.  66).  Paragraph  1  (g)  of  the 
order  (App.  48)  is  based  on  this  finding. 

The  finding  is  based  in  part  on  the  fact  that  aspirin  is  the 
only  therapeutically  active  ingredient  in  Dolcin.  This  find¬ 
ing  is  well  sustained  by  the  evidence  (post,  32-34). 

The  record  shows  that  the  price  of  one  of  the  leading  brands 
of  aspirin  is  59?  for  100  five-grain  tablets  and  that  many  other 
brands  are  cheaper  (App.  297).  Each  Dolcin  tablet  contains 
only  3.7  grains  of  aspirin  (Complaint,  Paragraph  Two,  App. 
9;  Answer  App.  16).  The  price  of  100  Dolcin  tablets  is  $2.00 
(Comm.  Ex.  2,  R.  2125).  It  is  a  matter  of  common  knowledge 
that  it  is  not  necessary  to  have  a  prescription  in  order  to 
obtain  aspirin.  The  fact  that  those  who  choose  to  buy  aspirin 
by  prescription  may  have  to  pay  $2.50  or  $4.00  for  100  tablets 
of  aspirin  (App.  596)  does  not  alter  the  fact  that  the  aspirin 
in  Dolcin  at  $2.00  for  a  hundred  tablets  is  not  cheap  when  100 
tablets  containing  more  grains  can  be  obtained  for  59tf.  Nei¬ 
ther  is  this  fact  altered  by  the  further  fact  that  it  may 
cost  $6.50  to  have  a  prescription  for  a  combination  of  succi¬ 
nate  and  aspirin  filled  (App.  596)  when  the  medicine  is  to  be 
used  for  a  purpose  for  which  only  the  aspirin  is  valuable.  Pe¬ 
titioners  advertised  that  Dolcin  was  inexpensive,  not  that  it 
was  inexpensive  when  its  cost  was  compared  with  aspirin  need¬ 
lessly  obtained  by  use  of  a  prescription  or  when  uselessly  pur¬ 
chased  in  combination  with  succinate.  It  cannot  be  said  that 
Dolcin  is  inexpensive  and  low  in  cost  when  everything  of  value 
it  contains  can  be  obtained  by  ordinary  means,  with  which  the 
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public  is  familiar,  for  59^,  as  compared  with  the  $2.00  which 
must  be  paid  for  Dolcin. 

Dr.  Schorr  testified  that  from  work  for  which  he  had  received 
a  citation  from  the  War  and  Navy  Departments  (App.  96) 
he  had  demonstrated  that  succinates  taken  orally,  as  Dolcin 
is,  never  reach  the  blood  stream  but  are  converted  into  sugar 
by  the  liver  (App.  99) ;  that  when  given  intravenously  in  suffi¬ 
cient  quantity  to  be  effective,  succinates  not  only  fail  to  help, 
but  worsen  the  metabolic  functions  of  the  body  (App.  101),  and 
are  harmful  (App.  103) ;  that  in  smaller  amounts  the  succi¬ 
nates  are  neither  harmful  nor  beneficial  (App.  103) ;  that  the 
succinate  in  Dolcin  would  have  no  effect  except  in  increasing 
the  sugar  content  of  the  liver  (App.  105,  106) ;  that  the  effect 
or  lack  of  effect  would  be  the  same  whether  the  succinate  was 
taken  as  sodium  succinate,  potassium  succinate,  or  calcium  suc¬ 
cinate  (App.  117). 

After  two  years  of  comparative  tests  of  aspirin  and  Dolcin, 
Dr.  Tillis  testified  that  the  effect  of  Dolcin  on  pain  was  due 
to  its  aspirin  content  and  that  Dolcin  had  no  effect  on  any 
symptom  other  than  pain  (App.  345,  346). 

Petitioners  offered  Dr.  Yudkin  as  a  witness  to  overcome  the 
effect  of  Dr.  Shorr’s  testimony  and  to  prove  that  the  calcium 
succinate  in  Dolcin  was  beneficial  in  the  treatment  of  rheu¬ 
matism  and  arthritis.  Dr.  Yudkin  had  performed  experiments 
with  a  Warburg  test-tube  apparatus  in  which  he  exposed  ho¬ 
mogenized  liver  tissue  to  aspirin  alone  and  also  to  a  combination 
of  succinate  and  aspirin  in  the  same  proportion  as  in  Dolcin 
(App.  425).  He  also  had  a  control  apparatus  containing 
homogenized  liver  tissue  without  aspirin  or  succinates  but  only 
what  is  called  Ringer-phosphate  solution  to  represent  the 
blood  fluids.  He  then  noted  the  amount  of  oxygen  used  in 
all  three  instances  (App.  421-426).  He  found  that  the  oxygen 
uptake  or  respiration  of  the  liver  tissue  was  depressed  by  the 
aspirin  alone  but  increased  over  the  control  by  the  combina¬ 
tion  of  aspirin  and  succinate  (App.  430).  From  this  he  rea¬ 
soned  that  salicylate  therapy  in  cases  of  arthritis  and  rheu¬ 
matism  is  improved  with  succinates  (App.  434).  His  theory 
was  that  tissue  oxidation  is  reduced  in  rheumatic  conditions 
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and  that  raising  it  would  be  beneficial  (App.  434-436).  He 
was  not  an  expert  in  rheumatism  (App.  432). 

Assuming  without  admitting  that  tissue  oxidation  is  re¬ 
duced  in  rheumatism  and  that  raising  it  would  be  beneficial. 
Dr.  Yudkin’s  conclusion  that  salicylate  therapy  is  improved 
with  succinate  is  not  warranted. 

Respondent’s  (Petitioner’s)  Exhibit  6  (R.  2547)  shows  that 
in  Dr.  Yudkin’s  experiment  aspirin  was  used  at  a  concentration 
of  M/60  whether  used  alone  or  combined  with  succinate.  This 
means  molar  concentration  (App.  744,  R.  1122). 

The  results  of  Dr.  Yudkin’s  experiment  were  no  different 
from  the  results  of  one  performed  by  Dr.  Shorr.  Dr.  Shorr 
testified  that  he  found  that  succinate  added  to  living  tissue  in 
a  test  tube  caused  the  oxygen  consumption  to  rise  (App.  98- 
100),  but  that  further  study  showed  that  it  was  the  succinate 
using  the  oxygen  instead  of  the  tissues ;  that  all  the  functions 
of  the  body  were  worsened  instead  of  improved;  that  when 
administered  to  a  living  person,  succinate,  to  have  any  effect, 
would  have  to  be  given  intravenously  and  that  then  the  effect 
would  be  bad  (App.  98-104). 

Dr.  Shorr ’s  testimony  (App.  99)  that  succinate  must  be  ad¬ 
ministered  intravenously  to  be  effective  is  not  contradicted  by 
anything  in  the  record.  Since  Dolcin  is  taken  orally,  Dr.  Yud¬ 
kin’s  experiments  could  be  no  proof  of  the  effect  of  Dolcin  on 
tissues  in  the  human  body.  In  addition  to  this,  Dr.  Yudkin 
admitted  that  a  molar  concentration  of  M/100  is  weaker  and 
more  nearly  resembles  the  condition  in  the  body  than  a  con¬ 
centration  of  M/10  (R.  1173).  It  follows  that  a  molar  con¬ 
centration  of  M/100  is  weaker  and  more  nearly  resembles  the 
condition  in  the  body  than  a  concentration  of  M/60,  which  was 
the  concentration  used  by  Dr.  Yudkin. 

Respondents’  (Petitioners’)  Exhibit  12  (R.  2551),  a  part  of 
petitioners’  advertising  (R.  1146,  1147),  is  a  table  showing  the 
results  of  the  same  experiments  as  those  performed  by  Dr.  Yud¬ 
kin  except  that  different  molar  concentrations  were  used.  At 
the  concentration  of  M/100  which  more  nearly  resembles  body 
conditions,  aspirin  alone  with  the  tissues  in  the  Warburg  ap¬ 
paratus  took  up  more  oxygen  in  from  30-60  minutes  than  did 
the  same  combination  of  aspirin  and  succinate  as  in  Dolcin. 
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From  the  table  it  appears  that  at  M/100  in  30-60  minutes  the 
uptake  of  oxygen  in  the  Warburg  apparatus  in  which  Dolcin 
had  been  placed  was  125.  In  the  same  period  of  time  in  the 
Warburg  apparatus  in  which  only  aspirin  had  been  placed  with 
the  liver  slices,  the  uptake  of  oxygen  was  155.  This  table 
alone  shows  the  fallacy  of  attempting  to  draw*  the  conclusion 
which  Dr.  Yudkin  drew,  namely,  that  salicylate  therapy  is 
improved  with  succinate  because  tissue  oxidation  is  reduced  by 
rheumatism,  and  his  test  tube  experiment  showed  that  adding 
succinate  to  aspirin  increased  the  tissue  respiration  (App.  433- 
436).  This  conclusion  is  shown  to  be  erroneous  when  it  is 
shown,  as  Respondents’  (Petitioners’)  Exhibit  12  (R.  2551) 
does  show,  that  as  the  concentration  of  the  aspirin  and  suc¬ 
cinate  combination  and  aspirin  alone  more  nearly  approaches 
body  conditions,  more  oxygen  is  taken  up  by  aspirin  alone  than 
by  the  combination  of  aspirin  and  succinate  in  Dolcin. 

Therefore,  Dr.  Yudkin’s  experiment  does  not  in  any  way  con¬ 
flict  with  Dr.  Shorr's  testimony  (App.  105,  106)  that  the  suc¬ 
cinate  in  Dolcin  is  of  no  effect  whatever. 

Even  if  some  conflict  can  be  found  between  the  testimony 
of  Dr.  Yudkin  and  that  of  Doctors  Shorr  and  Tillis,  the  Com¬ 
mission  acted  reasonably  in  giving  greater  weight  to  the  tes¬ 
timony  of  Drs.  Shorr  and  Tillis  since  Dr.  Tillis’s  clinical  studies 
as  well  as  Dr.  Shorr’s  work  were  conducted  with  human  beings 
(App.  97,  340),  and  Dr.  Tillis’s  studies  included  the  use  of 
Dolcin  (App.  340) .  Dr.  Y udkin’s  experiments  were  performed 
in  test  tubes  with  a  concentration  of  aspirin  and  succinate 
which  could  be  equalled  only  by  75  Dolcin  tablets  dissolved  and 
given  intravenously  in  one  dose  (R.  1133).  Dolcin  tablets  are 
taken  orally.  Users  are  directed  to  take  8-12  tablets  daily 
(App.  9). 

3.  The  finding  that  Dolcin  is  not  an  adequate,  effective  or  reliable  treatment  for  growing 
pains  in  children  and  will  not  prevent  rheumatic  fever 

The  Commission  has  found:  “The  Drug  preparation  ‘Dol¬ 
cin’,  however  taken,  does  not  constitute  an  adequate,  effective, 
or  reliable  treatment  for  so-called  ‘growing  pains’  in  children, 
nor  will  its  use  prevent  rheumatic  fever”  (Initial  Decision, 
Paragraph  Ten,  App.  66).  Paragraph  1  (d)  of  the  order  (App. 
68)  is  based  on  this  finding. 
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Rheumatic  fever  is  a  disease  to  which  children  and  other 
young  people  are  peculiarly  susceptible  (App.  235).  It  is  the 
chief  cause  of  death  from  disease  among  children  (App.  236). 
So-called  “growing  pains’’  in  children  may  be  indicative  of 
rheumatic  fever  as  well  as  of  other  things.  Sometimes  they 
mean  only  that  the  child  has  been  playing  too  hard.  They 
have  many  causes,  and  are  a  symptom,  not  a  disease  (App. 
236).  Dolcin  is  not  an  adequate,  effective  or  reliable  treat¬ 
ment  for  any  kind  of  growing  pains  (App.  238).  It  will  not 
arrest  the  progress  or  correct  the  underlying  causes  of  any  kind 
of  growing  pains  in  children  or  of  rheumatic  fever  (App.  237- 
238).  There  is  no  evidence  to  the  contrary. 

4.  The  finding  that  Dolcin  may  be  toxic,  cannot  be  taken  orer  prolonged  periods  of  time, 
and  cannot  be  taken  safely  by  persons  adversely  affected  by  aspirin 

The  Commission  has  found :  “Since  the  only  therapeutically 
operative  ingredient  in  the  drug  preparation  ‘Dolcin’  is  ace- 
tylsalicylic  acid,  commonly  known  as  aspirin,  and  since  under 
certain  circumstances,  or  when  taken  over  prolonged  periods 
of  time,  aspirin  may  produce  harmful  effects  upon  the  body, 
the  drug  preparation  ‘Dolcin’  may  be  toxic  to  the  same  extent, 
and  cannot  be  taken  over  prolonged  periods  of  time  without 
the  danger  of  such  harmful  effects,  nor  can  such  preparation 
be  taken  safely  by  persons  adversely  affected  by  aspirin” 
(Initial  Decision,  Paragraph  Eleven,  App.  66).  Paragraphs 
1  (e)  and  (f)  of  the  order  (App.  6S)  are  based  on  this  finding. 

It  should  be  noted  that  the  Commission  has  not  found  that 
the  product  is  dangerous,  and  that  the  Commission  has  not 
required  the  petitioners  to  make  any  disclosures  of  danger 
(Order,  pp.  67-68).  The  Commission  has  only  forbidden  the 
petitioners  to  represent  affirmatively  that  the  use  of  the  product 
is  safe  under  circumstances  in  which  it  is  not  safe  (see 
supra ,  19-20). 

We  have  already  considered  the  evidence  that  aspirin  is 
the  only  therapeutically  operative  ingredient  in  the  drug 
(supra,  32-34). 

There  was  a  considerable  amount  of  evidence  that  aspirin, 
because  of  its  effect  on  the  prothrombin  time  of  the  blood,  under 
certain  conditions  might  cause  serious  hemorrhages.  The 
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Commission  found,  however,  that  the  record  contained  no  sub¬ 
stantial  evidence  to  support  the  allegation  of  the  complaint 
that  the  administration  of  Dolcin  over  prolonged  periods  of 
time  to  persons  suffering  from  rheumatic  fever  might  result  in 
serious  hemorrhage  or  death  (Initial  Decision,  Paragraph  Thir¬ 
teen,  App.  66).  Dr.  Shapiro  testified  that  aside  from  the  effect 
on  the  prothrombin  time  of  the  blood  he  did  not  believe  aspirin 
could  be  taken  over  long  periods  of  time  without  harmful 
effects  on  the  body  (App.  309).  He  also  testified  that  Dolcin 
could  not  be  taken  even  in  small  amounts  with  safety  by 
persons  affected  by  small  amounts  of  aspirin  (App.  309). 

Dr.  Tillis  testified  from  actual  experience  with  Dolcin  that 
it  would  have  the  same  harmful  toxic  effects  on  the  body  as 
an  equivalent  amount  of  aspirin  (App.  342).  About  one- third 
of  the  people  taking  aspirin  over  a  long  period  of  time  will 
develop  gastrointestinal  symptoms  (App.  359).  If  continued 
without  stopping  it  is  one  of  the  basic  causes  of  peptic  ulcer 
(App.  359 ) .  Experiments  showed  that  there  was  just  as  much 
upset  stomach  caused  by  Dolcin  as  by  aspirin  (App.  355). 

Petitioners’  witness.  Dr.  Redish,  alone  gave  enough  testi¬ 
mony  to  support  the  Commission’s  finding  on  this  point.  He 
testified  that  aspirin  may  produce  various  toxic  manifestations 
(App.  471),  buzzing  in  the  ears  (App.  471),  temporary  deaf¬ 
ness  (App.  472),  nausea  (App.  472),  vomiting  (App.  472), 
superficial  breaks  in  the  lining  of  the  intestinal  tract  (App. 
473),  an  alteration  in  the  function  of  the  kidneys  w’hich  might 
be  deleterious  (App.  474),  an  undesirable  condition  knowm  as 
hyperventilation  (App.  475),  marked  sweating  (App.  475), 
headache  (App.  475),  vertigo  which  might  be  serious  (App. 
476),  severe  drowsiness  which  may  be  serious  (App.  476), 
blood  cells  in  the  urine  (App.  476),  excitement  (App.  477),  and 
severe  dyspnea  (App.  477-^478). 

There  can  be  doubt,  therefore,  that  the  Commission’s  find¬ 
ings  and  order  are  sustained  by  substantial  evidence. 

III.  It  was  not  necessary  that  the  order  to  cease  and  desist  be 
so  worded  as  to  except  future  advertisements  which  would 
not  violate  the  law 

Petitioners  next  argue  that  the  order  to  cease  and  desist  is 
inconsistent  with  applicable  statutory  provisions  (Br.  38)  be- 
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cause  of  the  provisions  of  Section  15  (a)  of  the  Federal  Trade 
Commission  Act  quoted  at  page  38  of  their  brief.  The  adver¬ 
tisements  which  petitioners  assert  were  distributed  only  to 
members  of  the  medical  profession  (Br.  38)  are  not  within  the 
definition  quoted  by  petitioners  since  none  of  them  discloses 
the  quantitative  formula  of  the  drug  (Comm.  Exs.  10,  R.  2196; 
11,  R.  2197 ;  12,  R.  2320, 2331 ;  42.  R.  2505).  Koch  v.  F.  T.  C 
206  F.  2d  311,  316-317  (6th  Cir.  1953).  There  is  no  reason, 
therefore,  why  the  order  should  include  the  exception  in  Sec¬ 
tion  15  quoted  by  petitioners. 

Petitioners’  argument  is  that  the  order  should  be  so  modified 
as  to  give  recognition  to  the  provision  of  Section  15  quoted 
(Br.  39).  If  petitioners’  future  advertising  is  brought  within 
the  provisions  of  this  section  its  distribution  will  not  be  a  vio¬ 
lation  of  Paragraph  2  of  the  order  to  cease  and  desist.  An 
order  of  the  Federal  Trade  Commission  forbidding  a  practice 
committed  need  not  be  qualified  by  provisions  permitting  the 
practice  in  the  future  under  circumstances  in  which  it  will  be 
legal.  The  petitioners  may  always  comply  with  the  order  by 
complying  with  the  law.  F.  T.  C.  v.  Ruber oid  Co.,  343  U.  S. 
470, 475—476  (1952) ;  Consumers  Sales  Corporation  v.  F.  T.  C.t 
198  F.  2d  404,  40S-409  (2d  Cir.  1952) ;  Lane  v.  F.  T.  C.,  130  F. 
2d  48,  52  (9th  Cir.  1942) ;  Mocker  v.  F.  T.  C.,  126  F.  2d  420 
(2d  Cir.  1942) ;  Century  Metalcraft  Corporation  v.  F.  T.  C 
112  F.  2d  443,  446-447  (7th  Cir.  1940). 

IV.  Paragraph  1  (c)  of  the  order  to  cease  and  desist  should  not 

be  modified  by  eliminating  the  words  “minor”  and  “tempo¬ 
rary” 

Paragraph  1  (c)  of  the  order  to  cease  and  desist  (App.  68) 
directs  petitioners  to  cease  and  desist  representing  “That  said 
preparation  will  afford  any  relief  of  severe  aches,  pains,  and 
discomforts  of  rheumatic  fever,  fibrositis,  myositis,  neuritis, 
sciatica,  lumbago,  bursitis,  or  any  other  kind  of  arthritic  or  rheu¬ 
matic  condition,  or  have  any  therapeutic  effect  upon  any  of  the 
symptoms  or  manifestations  of  any  such  condition  in  excess 
of  affording  temporary  relief  of  minor  aches,  pains,  or  fever.” 

For  the  purposes  of  their  discussion  petitioners  assume,  al¬ 
though  they  do  not  admit,  that  the  Commission’s  findings  with 
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respect  to  the  efficacy  of  Dolcin  are  correct  (Br.  39).  They 
object  to  the  inclusion  of  the  terms  “temporary”  and  “minor” 
in  this  paragraph  of  the  order.  They  assert  that  their  use  is 
based  on  the  assumption  that  the  word  “relief”  means  that 
the  product  produces  100%  or  complete  absence  of  pain  and 
that  the  word  “relief”  means  “permanent  relief”  (Br.  39). 
There  is  no  justification  for  this  statement.  The  Court  may 
agree  that  the  word  “relief,”  used  alone,  does  not  necessarily 
mean  “complete  relief”  or  “permanent  relief.”  But  peti¬ 
tioners’  advertising  did  not  use  the  word  alone.  They  used 
the  word  in  such  a  way  as  to  imply  that  they  meant  not  merely 
relief  which  might  be  temporary  and  incomplete  but  that  they 
meant  complete  and  permanent  relief.  They  said,  for  exam¬ 
ple:  “Is  Dolcin  just  another  palliative  *  *  *  a  product  for 
relieving  pain  for  a  few  hours f  The  answer  is  very  definitely 
that  Dolcin  is  not  just  a  palliative  masking  pain  and  discomfort 
for  a  few  hours.  Dolcin  is  designed  to  relieve  pain  promptly 
but,  also,  the  Dolcin  treatment  is  directed  to  the  disturbances 
in  metabolism  which  are  a  very  important  part  of  the  back¬ 
ground  of  the  rheumatic  state  and  is  designed  to  give  prolonged 
relief  from  symptoms”  (App.  57-58). 

They  represented  that  people  who  took  Dolcin  were  not 
merely  temporarily  and  partially  relieved  from  pain  but  that 
they  became  Former  victims  of  arthritic  and  rheumatic  pains 
(App.  56-57). 

There  is  nothing  vague  or  uncertain  about  the  use  of  the 
word  “minor.”  Although  it  may  be  extremely  difficult  to  for¬ 
mulate  a  watertight  definition  of  the  phrase  “minor  aches  and 
pains”  we  submit  that  anyone  w*ho  understands  English  has 
a  very  good  idea  of  the  meaning  of  this  phrase.  The  Commis¬ 
sion  can  do  no  better  than  to  use  language  such  as  this  which 
is  used  freely  and  without  confusion  almost  daily  by  everyone. 
It  is  true  that  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  in  Rhodes  Pharmacol  Company  v.  F.  T.  C. 
(Pets.  Br.  41)  omitted  the  word  “minor”  in  modifying  a  similar 
order.  The  question  of  seeking  certiorari  is  now  under 
consideration. 

It  is  also  true,  as  petitioners  state,  that  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  has,  in  cases  cited 
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(Pets.  Br.  41)  modified  orders  of  the  Commission  by  eliminat¬ 
ing  the  words  “temporary”  and  “temporarily.”  It  is  sub¬ 
mitted,  however,  that  such  modification  should  not  be  made 
in  this  instance  for,  as  we  have  just  seen,  the  petitioners  have 
represented  that  the  relief  is  more  than  temporary.  Since  the 
evidence  shows  that  the  relief  is  only  temporary  they  clearly 
may  be  forbidden  by  the  use  of  some  language  to  represent 
that  it  is  more  than  temporary.  In  complying  with  this  order 
as  written,  they  are  not  required  to  use  the  word  “temporary.” 
They  can  comply  by  merely  avoiding  the  use  of  such  phrases 
as  “prolonged  relief.”  According  to  the  decisions  of  the 
United  States  Court  of  Appeals  for  the  Seventh  Circuit,  cited 
by  petitioners,  the  word  “relief,”  used  alone,  cannot  be  con¬ 
strued  as  meaning  more  than  temporary  relief.  Petitioners, 
therefore,  could  comply  with  this  order  as  written  by  using  the 
word  “relief”  alone  and  out  of  settings  and  out  of  conjunction 
with  other  words  which  indicate  that  they  mean  something 
more  than  temporary  relief. 

V.  The  petitioners  were  not  denied  a  full  and  fair  hearing  by 
reason  of  the  fact  that  the  hearing  examiner  refused  to  allow 
them  on  cross-examination  to  test  the  opinions  expressed  by 
doctors  supporting  the  complaint  by  reading  from  medical 
literature 

Petitioners  argue  (Br.  42)  that  the  order  was  illegally  en¬ 
tered,  because,  as  they  assert,  they  were  denied  a  full  and  fair 
hearing  in  that  they  were  denied  the  right  of  cross-examination 
through  refusal  by  the  hearing  examiner  to  allow  them  to  read 
from  medical  literature  on  cross-examination  for  the  purpose 
of  testing  the  opinions  of  certain  medical  witnesses  (Br.  43). 
There  are  only  two  instances  in  which  there  was  any  proof 
even  approaching  a  showing  that  the  article  or  book  from  which 
petitioners  wished  to  read  was  authoritative,  or  that  it  was 
recognized  as  authoritative  by  the  witness  being  cross- 
examined.  The  first  instance  is  “Comroe’s  Arthritis  (1949 
ed.).”  The  witness,  Dr.  Rosenberg,  had  written  some  of  the 
chapters  in  this  book  (App.  241)  which  is  Respondents’  Ex. 
4  (physical  exhibit).  It  was  shown  that  this  was  one  of  the 
best  books  on  the  subject  of  arthritis  (App.  240),  although  the 
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witness  did  not  vouch  for  everything  in  it  (App.  240).  It  is 
used  by  students,  specialists  and  general  practitioners  (App. 
241).  It  is  composed  of  articles  written  by  different  authors 
with  variable  backgrounds  (App.  240).  Petitioners’  counsel 
wished  to  read  from  page  23S  under  V  “Relief  of  Joint  Pain” 
(App.  253),  for  the  purpose  of  testing  the  witness’s  opinion 
(App.  254).  There  was  no  evidence  that  this  chapter  was 
authoritative  except  in  the  testimony  that  the  entire  book  was 
one  of  the  best  on  the  subject  of  arthritis.  There  was  no  show¬ 
ing  that  the  witness  considered  this  chapter  authoritative  or 
that  he  based  his  opinion  on  it. 

The  second  instance  is  a  paper  published  in  the  American 
Journal  of  Physiology,  Vol.  141,  pages  209-214  (App.  10S) 
“The  Successful  Treatment  of  So-called  ‘Irreversible  Shock’ 
by  Whole  Blood  Supplemented  with  Sodium  Bicarbonate  and 
Glucose”  (App.  Ill)  by  Levine,  Huddleston,  Persky  and  Sos- 
kin.  The  witness  stated  that  this  article  was  a  part  of  the 
basis  for  the  opinion  which  he  had  expressed  (App.  109).  In 
regard  to  this  article  petitioners’  counsel  said :  “Well,  Mr.  Trial 
Examiner,  I  expect  to  test  the  expertness  of  the  witness  by 
asking  him  as  to  certain  points.”  The  Trial  Examiner  then 
said:  “You  may  do  so”  (App.  110). 

In  other  instances  the  most  that  was  shown  was  that  the 
author  of  the  article  or  book  was  a  recognized  authority.  Many 
authorities  on  various  subjects  have  written  articles  which  were 
not  authoritative  even  when  published  in  professional 
magazines. 

Assuming  that  the  Court  finds  that  the  authenticity  of 
“Comroe’s  Arthritis”  was  established,  it  does  not  follow  that 
the  trial  examiner  committed  reversible  error  in  refusing  to  per¬ 
mit  counsel  to  read  from  the  book.  The  earliest  Federal  case 
we  find  dealing  with  this  subject  is  Davis  v.  United  States ,  165 
U.  S.  373  (1897).  The  defendant  Davis  was  convicted  of 
murder  in  the  Circuit  Court  and  sentenced  to  be  hanged.  His 
only  defense  was  insanity.  After  the  trial  in  the  Circuit  Court 
counsel  for  defendant  sued  out  a  writ  of  error  and  filed  assign¬ 
ments  of  error.  They  filed  no  brief,  and  did  not  argue  the  case. 
The  Supreme  Court  itself  examined  the  record  with  all  the 
assignments  of  error.  A  brief  in  which  the  views  of  the  Gov- 
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emment  were  presented  was  filed  by  the  Assistant  Attorney 
General. 

The  defendant  had  called  two  physicians,  among  other  wit¬ 
nesses,  each  of  whom  had  observed  his  conduct  after  his  arrest. 
One  of  them,  Dr.  Amis,  had  testified  that  defendant  “would  sit 
down  on  his  spittoon  and  gaze  down  on  the  floor  as  if  looking 
at  some  object,  when  none  was  there,  manifesting  no  interest 
in  anything  that  w*as  going  on ;  that  although  violently  ill  he 
was  indifferent  and  unconcerned  during  his  illness,  was  never 
worried  about  his  condition,  never  saw  any  change  in  his  ex¬ 
pression,  but  would  sit  and  gaze  in  a  dreamy,  melancholy  way, 
wdth  his  mouth  open  and  underjaw  hanging  down,  having  a 
vacant,  meaningless  stare,  his  face  expressionless — just  a 
blank.” 

The  witness  was  asked  on  direct  examination  in  reference 
to  this  testimony:  “What  does  medical  science  say  as  to  that 
meaningless,  vacant  stare,  and  the  lower  jaw  hanging  down  in 
a  listless  way?”  “What  does  medical  science  teach  as  to  that?” 
Objection  to  these  questions  w*as  sustained  by  the  trial  judge. 
The  Supreme  Court  held  that  the  sustaining  of  this  objection 
was  not  error  and  said: 

After  a  witness  has  once  qualified  himself  as  an  ex¬ 
pert  and  given  his  own  professional  opinion  in  reference 
to  that  which  he  has  seen  or  heard,  or  upon  hypothetical 
questions,  then  it  is  ordinarily  opening  the  door  to  too 
wide  an  inquiry  to  interrogate  him  as  to  what  other 
scientific  men  have  said  in  respect  to  such  matters,  or 
in  respect  to  the  general  teachings  of  science  thereon, 
or  to  permit  books  of  science  to  be  offered  in  evidence. 
Collier  v.  Simpson,  5  Carr.  Payne,  73. 

Although  the  Supreme  Court  here  was  not  concerned  with 
cross-examination,  the  language  used  is  broad  enough  to  be 
applicable  to  cross-examination. 

The  Third  Circuit  has  interpreted  Davis  v.  United  States  as 
establishing  the  Federal  rule  on  cross-examination.  Western 
Union  Telegraph  Co.  v.  Ammann,  296  F.  453,  454-455  (3d  Cir., 
1924) ;  E.  I.  DuPont  de  Nemours  &  Co.  v.  White,  8  F.  2d  o, 
6  (3d  Cir.  1925). 
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The  rule,  therefore,  in  the  Third  Circuit  is,  as  appears  from 
the  two  cases  last  cited,  that  on  cross-examination  a  medical 
expert  may  not  be  impeached  by  medical  works  on  which  he 
has  not  relied  as  authority  for  his  testimony,  and  that  to  per¬ 
mit  such  cross-examination  is  reversible  error. 

It  is  well  settled  in  New  Jersey  that  when  a  physician 
testifies  from  his  own  experience  as  an  expert,  he  may 
not  be  impeached  by  medical  w'orks  on  which  he  has 
not  relied  as  authority  for  his  testimony.  “It  is  only 
when  the  witness  refers  to  them  as  authority  for  his 
own  opinions  that  they  are  receivable  in  evidence,  and 
then  only  for  the  purpose  of  contradicting  him”  *  *  * 
In  this  case,  however,  the  Federal  rule  is  the  same  as 
the  New  Jersey  rule.  Davis  v.  United  States,  165  U.  S. 
373, 377, 17  Sup.  Ct.  360, 41  L.  Ed.  750. 

Western  Union  Telegraph  Co.  v.  Ammann,  supra,  296 
F.  453,  454-455  (3d  Cir.  1924). 

The  United  States  Court  of  Appeals  for  the  Eighth  Circuit 
has  also  interpreted  U.  S.  v.  Davis  as  laying  down  a  rule  ap¬ 
plicable  to  cross-examination.  Woelfle  v.  Connecticut  Life  In¬ 
surance  Company,  103  F.  2d  417,  420  (8th  Cir.  1939). 

We  submit,  therefore,  that  the  rule  established  by  the  Su¬ 
preme  Court  is  that  on  cross-examination  a  medical  witness 
ordinarily  cannot  be  questioned  about  medical  works  on  which 
he  has  not  relied  as  an  authority,  and  to  which  he  has  not  re¬ 
ferred.  This  is  true  unless  the  Supreme  Court  has  overruled 
U.  S.  v.  Davis  in  the  case  of  Reilly  v.  Pinkus,  33S  U.  S.  269 
(1949). 

In  determining  this  question  it  is  important  to  note  that 
in  the  Davis  case,  no  question  as  to  the  defendant’s  intent  to 
commit  a  homicide  was  involved.  The  killing  was  so  clearly 
and  for  so  long  premeditated  that  no  defense  other  than  in¬ 
sanity  was  possible  (Opinion  375).  In  Reilly  v.  Pinkus,  an  es¬ 
sential  element  of  proof  was  fraudulent  purpose  or  intent 
(Opinion  page  276).  The  Davis  case  and  Reilly  v.  Pinkus  are 
therefore  immediately  distinguishable  by  an  important  dif¬ 
ference  in  the  facts. 

Reilly  v.  Pinkus  involved  the  validity  of  a  fraud  order  is¬ 
sued  by  the  Postmaster  General.  In  such  cases  an  actual  in- 
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tent  to  deceive  must  be  proved.  Reilly  v.  Pinkus,  supra,  at 
page  276.  The  defendant,  Pinkus,  had  advertised  and  sold 
a  preparation  called  Kelp-I-Dine,  designed  to  reduce  weight. 
It  consisted  of  granulated  kelp,  a  natural  seaweed  product 
containing  iodine. 

Two  doctors  testified  for  the  Government  that  kelp  was 
valueless  as  an  antifat.  Another  doctor  testified  for  the  re¬ 
spondent  that  in  larger  quantities  than  that  prescribed  by  de¬ 
fendant,  kelp  did  have  value  as  a  weight  reducer. 

The  Court  pointed  out  that  the  doctors’  testimony  rested 
on  their  general  professional  knowledge,  and  that  to  some  ex¬ 
tent  this  knowledge  was  based  on  medical  literature  on  which 
they  placed  reliance  (Opinion  275).  On  cross-examination 
the  respondent  sought  to  question  the  Government’s  medical 
witnesses  concerning  statments  in  other  medical  books, 
“some  of  which  at  least  were  shown  to  be  respectable 
authorities”  (Opinion  275).  The  questions  were  not  per¬ 
mitted.  The  Court  said:  “It  is  certainly  illogical,  if  not  ac¬ 
tually  unfair,  to  permit  witnesses  to  give  expert  opinions  based 
on  book  knowledge,  and  then  deprive  the  party  challenging 
such  evidence  of  all  opportunity  to  interrogate  them  about 
divergent  opinions  expressed  in  other  reputable  books”  (Opin¬ 
ion  275).  The  Court  held  that  respondent  had  been  unduly 
deprived  of  the  right  of  cross-examination  (Opinion  276). 

If  the  opinion  ended  at  this  point  it  might  be  argued  that 
the  right  to  such  cross-examination  existed  in  all  cases.  The 
Court,  however,  proceeded  to  indicate  “the  strikingly  different 
consequences”  of  Federal  Trade  Commission  orders  to  cease 
and  desist  and  Fraud  Orders  (Opinion  276-277),  pointing  out 
that  proof  of  fraud  was  not  necessary  in  Federal  Trade  Com¬ 
mission  cases  (Opinion  277).  The  Court  said: 

It  is  not  amiss  to  point  out  that  the  Federal  Trade 
Commission  does  have  authority  to  issue  cease-and- 
desist  orders  in  cases  like  this  without  findings  of  fraud. 
15  U.  S.  C.  §45  (a),  (b);  Federal  Trade  Commn.  v. 
Algoma  Co.,  291  U.  S.  67,  81.  But  that  remedy  does 
not  approach  the  severity  of  a  mail  fraud  order.  In 
Federal  Trade  Commn.  v.  Raladam  Co.,  316  U.  S.  149, 
for  instance,  a  business  advertising  its  antifat  product 
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with  extravagant  statements  similar  in  many  respects 
to  those  of  respondent  here  was  ordered  to  cease  and 
desist  from  making  such  statements.  Except  for  this, 
the  business  was  left  free  to  sell  its  product  as  before. 
Unlike  the  Postmaster  General,  the  Federal  Trade  Com¬ 
mission  cannot  bar  an  offender  from  using  the  mails,  an 
order  which  could  wholly  destroy  a  business.  See  Bran- 
deis,  J.,  dissenting  in  Milwaukee  Pub.  Co.  v.  Burleson, 
255  U.  S.  407,  417  et  seq.  The  strikingly  different  con¬ 
sequences  of  the  orders  issued  by  the  two  agencies  on  the 
basis  of  analogous  misrepresentations  emphasize  the  im¬ 
portance  of  limiting  Postoffice  Department  orders  to  in¬ 
stances  where  actual  fraud  is  clearly  proved. 

This  statement  is,  as  petitioners  have  asserted  elsewhere, 
a  dictum,  since  it  was  not  necessary  to  the  decision  of  the  case. 
We  may  well  assume  that  the  Supreme  Court  would  not  append 
a  dictum  of  this  length  to  a  decision  of  a  case  without  a  pur¬ 
pose.  It  cannot  be  assumed  that  in  doing  so,  the  Court  merely 
wanted  to  display  its  knowledge  of  the  differences  between  the 
two  laws.  It  cannot  be  assumed  that  it  wished  only  to  point 
out  to  readers  that  there  were  certain  differences  between  the 
two  laws,  which  differences,  however,  had  no  bearing  on  the 
rule  of  evidence  it  was  deciding. 

The  dictum  was  obviously  inserted  as  a  red  flag  of  warning 
that  this  rule  was  not  applicable  to  proceedings  not  requiring 
proof  of  fraud  or  intent  to  deceive,  and  emphatically  was  not 
applicable  to  Federal  Trade  Commission  proceedings. 

Proof  of  intent  is  not  necessary  in  Federal  Trade  Commis¬ 
sion  proceedings.  Koch  v.  Federal  Trade  Commission,  206  F. 
2d  311  (6th  Cir.  1953)  and  cases  cited. 

Neither  can  it  be  assumed  that  the  Supreme  Court  was  un¬ 
mindful  of  its  decision  in  United  States  v.  Davis,  supra,  where 
the  question  of  intent  was  not  in  issue,  nor  that  it  was  unmind¬ 
ful  of  the  construction  given  to  the  Davis  decision  by  the  Cir¬ 
cuit  Court  of  Appeals.  If  the  Supreme  Court  had  intended  to 
overrule  United  States  v.  Davis  in  Reilly  v.  Pinkus,  it  would 
have  done  so  directly.  That  case  is  not  mentioned  in  the  opin¬ 
ion  in  Reilly  v.  Pinkus.  The  only  possible  conclusion  is  that 
the  Court  was  adhering  to  the  long  standing  rule  announced  in 
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United  States  v.  Davis,  and  announcing  a  different  rule  only  for 
those  materially  different  cases  where  proof  of  fraud  is  neces¬ 
sary.  The  basis  for  such  a  distinction  is  clear.  There  is  less 
likelihood  that  the  respondent  has  acted  fraudulently  if  re¬ 
spectable  medical  authority  supports  his  claims  to  any  extent 
and  however  erroneously.  When  read  for  this  purpose  ex¬ 
cerpts  from  medical  literature  are  not  hearsay.  They  are  not 
offered  as  proof  of  the  truth  of  the  statements  they  make,  but 
as  proof  that  such  statements,  whether  true  or  false,  have  been 
made.  This  proof  immediately  makes  it  less  probable  that 
the  respondent  was  acting  in  bad  faith  in  making  the  same 
claims.  The  advertiser  might  rely  in  good  faith  even  on  an 
author  whose  views  were  erroneous.  But  when  no  element  of 
intent  or  fraud  is  involved  the  excerpt  must  be  read  either  to 
prove  the  truth  of  the  statements  made  therein  or  to  test  the 
witness’  knowledge  and  to  affect  the  weight  of  his  testimony. 
If  read  for  the  former  purpose,  the  excerpt  would  be  hearsay. 
If  offered  for  the  latter  purpose,  the  fact  remains  that  the  au¬ 
thor  is  not  present  for  cross-examination.  Cross-examination 
might  show  that  his  statements  are  not  actually,  but  only  ap¬ 
parently,  in  conflict  with  the  statements  of  the  witness. 

However,  since  the  decisions  of  the  Third  Circuit  (supra, 
42)  some  of  the  United  States  Courts  of  Appeals  have  written 
opinions  somewhat  at  variance  with  the  holdings  of  that  Court. 
These  variances  do  not,  however,  we  believe,  invalidate  the 
rulings  of  the  trial  examiner  in  this  case. 

The  Ninth  Circuit  in  Carter  Products,  Inc.  v.  Federal  Trade 
Commission,  201  F.  2d  446, 449  (9th  Cir.  1953)  distinguished  a 
Federal  Trade  Commission  case  from  Reilly  v.  Pinkus,  supra, 
for  the  reasons  we  have  urged  above,  namely,  that  the  Federal 
Trade  Commission  case  involved  no  issue  of  fraudulent  intent. 
In  the  Carter  case  the  Commission  had  ordered  the  respondent 
to  cease  and  desist  representing  that  a  product,  “Carter’s  Little 
Liver  Pills”  stimulated  the  flow  of  bile  or  had  a  therapeutic 
effect  on  the  liver.  A  Dr.  Carlson  testified  in  support  of  the 
complaint  that  the  pills  had  no  known  therapeutic  effect  over 
and  above  their  laxative  properties  and  none  upon  the  liver. 
He  stated  that  he  was  “pretty  familiar”  with  the  literature  on 
the  subject  of  the  liver  and  the  gastrointestinal  tract  and  said 
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that  it  was  the  consensus  of  informed  medical  opinion  that  the 
ingredients  of  the  product  were  capable  of  no  action  on  the 
functioning  of  the  liver.  He  stated  on  cross-examination  that 
he  had  read  a  book  by  a  Dr.  Alvarez,  and  that  Dr.  Alvarez  “is 
pretty  well  informed”  but  that  he  did  not  agree  with  him  on 
all  points.  He  added  that  in  formulating  his  views  he  had  not 
relied  on  the  works  of  Dr.  Alvarez. 

Counsel  for  petitioner  then  proposed  to  read  an  excerpt  from 
the  book  and  question  him  concerning  it.  The  trial  examiner 
sustained  an  objection  and  ruled  that  in  order  to  permit  the 
reading  of  excerpts  on  cross-examination  it  must  appear  first 
that  the  witness  has  predicated  his  testimony  in  whole  or  in 
part  upon  the  particular  book.  Later  counsel  sought  to  cross- 
examine  the  witness  concerning  a  medical  dictionary  approved 
by  the  A.  M.  A.,  and  to  read  from  it.  The  witness  said  that 
the  book  w*as  authoritative  as  a  dictionary  but  not  as  a  scientific 
work.  The  examiner  sustained  an  objection  on  the  same 
ground  as  before. 

A  study  of  the  record  showed  the  Court  that  Dr.  Carlson’s 
opinions  expressed  on  direct  examination  were  based  on  his 
experience  and  reading  (Opinion  448). 

The  Court  held  that  the  rulings  of  the  Hearing  Examiner 
were  not  an  abuse  of  discretion.  The  Ninth  Circuit,  however, 
set  the  Commission’s  order  to  cease  and  desist  aside  on  the 
ground  that  the  cross-examination  had  been  unduly  restricted 
in  other  respects.  A  petition  for  writ  of  certiorari  w*as  filed 
on  behalf  of  the  Commission  on  June  10,  1953.  In  the  Re¬ 
spondent’s  Brief  in  opposition,  filed  August  14,  1953  (October 
term  1952-53,  Federal  Trade  Commission  v.  Carter  Products , 
Inc.,  No.  114),  the  Respondent,  Carter  Products,  Inc.,  at  page 
22  of  its  brief,  asserted  that  Reilly  v.  Pinkus,  33S  U.  S.  269 
“squarely  supports  Respondent’s  contentions  in  the  Court  be¬ 
low*  as  to  the  prejudicial  error  of  the  Examiner  in  refusing  to 
permit  the  Commission’s  expert  witness,  Carlson,  to  be  cross- 
examined  as  to  diametrically  contradictory  opinions  of  other 
recognized  medical  authorities.”  In  a  footnote  on  page  13  of 
its  brief  the  Respondent  said:  “The  lower  Court,  evidently 
preferring  to  base  its  decision  on  these  other  impregnable 
grounds,  apparently  considered  this  Court’s  decision  in  Reilly  v. 
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Pinkus,  338  U.  S.  269  as  strictly  limited  to  instances  involving 
proof  of  fraudulent  intent  *  *  Although  this,  of  course, 
was  not  one  of  the  grounds  on  which  the  Commission  had  ap¬ 
plied  for  certiorari,  the  applicability  of  the  ruling  in  Reilly  v. 
Pinkus  to  a  case  not  involving  fraudulent  intent  was  put 
squarely  before  the  Supreme  Court  by  the  respondent. 

The  Supreme  Court  granted  certiorari,  set  aside  the  judg¬ 
ment  of  the  Ninth  Circuit,  and  remanded  the  cause  to  the  Cir¬ 
cuit  Court  with  directions  to  reinstate  its  prior  judgment  and 
order  after  amending  it  so  that  it  specifically  authorized  the 
Federal  Trade  Commission  to  reopen  this  proceeding  for  fur¬ 
ther  evidence  and  a  new  order  consistent  with  the  Court  of 
Appeals  opinion  herein.  Federal  Trade  Commission  v.  Carter 
Products,  Inc.,  98  L.  Ed.  2  ( 1953) .  This  was  for  the  purpose  of 
enabling  the  Commission  to  correct  the  rulings  which  the  de¬ 
cision  in  the  Ninth  Circuit  had  found  unduly  restricted  the 
right  of  cross-examination.  The  effect  of  the  Supreme  Court’s 
decision  was  that  the  Ninth  Circuit  had  erred  in  failing  to  re¬ 
mand  the  case  to  the  Commission  for  the  correction  of  errors. 
Had  the  Supreme  Court  believed  that  the  Ninth  Circuit  had 
erred  in  holding  that  the  rule  in  Reilly  v.  Pinkus  was  not  ap¬ 
plicable  to  a  Federal  Trade  Commission  proceeding,  it  is  im¬ 
possible  to  believe  that  it  would  not  have  corrected  that  as¬ 
serted  error  at  the  same  time.  The  effect  of  the  Supreme 
Court’s  order  was  to  affirm  the  Ninth  Circuit  in  holding  that 
the  question  of  permitting  the  reading  of  excerpts  from  the 
medical  authorities  on  cross-examination  is  discretionary. 

Except  for  the  decisions  of  the  Third  Circuit  (supra,  41-42) 
holding  that  the  admission  of  the  type  of  evidence  under  dis¬ 
cussion  is  reversible  error  and  a  decision  of  the  Fourth  Circuit 
which  we  shall  discuss,  there  is  no  conflict  among  the  Courts 
of  Appeals  in  the  latter  day  cases  that  the  cross-examination 
of  an  expert  with  respect  to  his  knowledge  of  a  particular  sub¬ 
ject  by  reference  to  medical  works  on  which  the  expert  has  not 
relied  as  authority  for  his  testimony  is  a  matter  of  discretion. 
Woelfle  v.  Connecticut  Mutual  Life  Insurance  Co.,  103  F.  2d 
417,  420  (8th  Cir.  1939) ;  Mutual  Benefit  Health  &  Accident 
Ass’n.  v.  Francis,  148  F.  2d  590,  598  (8th  Cir.  1945) ;  Reck  v. 
Pacific  Atlantic  S.  S.  Co.,  180  F.  2d  866,  869-870  (2d  Cir. 
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1950) ;  Victor  American  Fuel  Co.  v.  Tomejanovich,  232  F.  662, 
668-669  (1st  Cir.  1916),  cert,  denied,  242  U.  S.  643  (1916). 

Garfield  Memorial  Hospital  v.  Marshall, - App.  D.  C. 

- ;  204  F.  2d  721,  728-729  (1953)  was  an  action  maintained 

by  a  baby  based  on  a  hospital’s  alleged  negligent  failure  to 
provide  proper  care  and  attention  to  the  mother  during  labor 
and  delivery.  A  Dr.  O’Donnell  testified  for  the  defense.  The 
trial  court  permitted  medical  authorities  to  be  used  during  his 
cross-examination.  Dr.  O’Donnell  testified  that  in  giving  his 
opinions,  he  relied  “on  the  concensus  of  opinion  in  all  of  the 
medical  literature”  (Opinion  728) .  This  Court  held  that  since 
he  relied  on  all  medical  literature  it  was  not  error  to  permit 
the  use  of  medical  authorities  in  his  cross-examination.  The 
Court  did  not  hold  that  it  would  have  been  error  to  refuse  to 
allow  the  use  of  medical  authorities.  A  holding  by  this  Court 
in  line  with  the  decision  of  the  United  States  Court  of  Appeals 
for  the  9th  Circuit,  heretofore  cited,  that  the  matter  is  discre¬ 
tionary,  would  not  be  inconsistent  with  this  opinion. 

Shortly  before  this  Court  decided  the  Garfield  Hospital  case, 
the  Fourth  Circuit  decided  the  case  of  Lawrence  v.  Nutter, 
203  F.  2d  540,  542-543  (4th  Cir.  1953).  In  this  case  one  of 
the  issues  was  whether  the  defendant,  a  physician,  had  been 
negligent  in  failing  to  administer  gas  gangrene  antitoxin  to 
plaintiff,  who  had  suffered  a  compound  fracture.  The  defend¬ 
ant  and  his  corroborating  witnesses  testified  that  this  remedy 
was  no  longer  used  in  such  cases.  Plaintiff’s  attorney  at¬ 
tempted  to  question  these  witnesses  on  cross-examination  in 
regard  to  statements  in  certain  medical  books  in  which  the  use 
of  antitoxin  in  case  of  compound  fractures  was  recommended. 
It  was  shown  that  these  books  were  used  in  medical  centers  of 
the  State  of  Virginia  and  were  considered  authorities  by  the 
witnesses.  Objections  to  these  questions  were  sustained. 

The  Court  of  Appeals  for  the  Fourth  Circuit  held  that  al¬ 
though  the  use  of  scientific  works  in  the  cross-examination  of 
a  witness  for  discrediting  purposes  has  been  generally  repudi¬ 
ated  in  the  past,  the  modern  rule  is  that  the  attention  of  an 
expert  may  be  called  in  the  course  of  cross-examination  to  state¬ 
ments  in  conflict  with  his  testimony  contained  in  relevant  sci¬ 
entific  works  which  he  recognizes  as  authoritative. 
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It  is  our  contention  that  because  of  the  action  of  the  Supreme 
Court  in  Reilly  v.  Pinkus  {supra,  42-45)  and  in  Federal  Trade 
Commission  v.  Carter  Products,  Inc.  {supra,  45-47)  it  is  settled 
that  the  ruling  of  the  Trial  Examiner  on  this  question  is  at 
least  a  matter  of  discretion  in  Federal  Trade  Commission  cases. 
It  is  apparent,  as  the  Courts  have  often  said,  that  in  other 
types  of  cases,  the  question  is  not  settled. 

Whatever  rule  this  Court  may  adopt  for  use  in  the  trial 
courts,  its  adoption  of  a  rule  for  the  guidance  of  those  courts 
does  not  mean  that  the  same  rule  should  be  applied  to  the 
Federal  Trade  Commission. 

There  are  significant  differences  between  the  relations  of  an 
appellate  court  to  a  lower  court  and  those  of  the  same  court  to 
an  administrative  agency.  National  Labor  Relations  Board  v. 
Donnelly  Garment  Co.,  330  U.  S.  219,  227  (1947).  Adminis¬ 
trative  agencies  like  the  Federal  Trade  Commission  have  never 
been  restricted  by  the  rigid  rules  of  evidence.  Federal  Trade 
Commission  v.  Cement  Institute,  333  U.  S.  683, 705-706  (1948). 
Therefore  a  court  reviewing  administrative  proceedings  need 
not  consider  whether  a  class  of  evidence  would  be  excluded  in 
Court.  Opps  Cotton  Mills  v.  Administrator  of  the  Wage  and 
Hour  Division  of  the  Department  of  Labor,  312  U.  S.  126,  155 
(1941).  Instead  the  Court  reviews  the  administrative  pro¬ 
ceeding  for  the  purpose  of  determining  whether  the  proceeding 
satisfies  the  pertinent  demands  of  due  process.  Federal  Radio 
Comm.  v.  Nelson  Brothers  Bond  and  Mortgage  Co.,  289  U.  S. 
266, 276  (1933) ;  L.  B.  Wilson,  Inc.  v.  Federal  Communications 
Commission,  83  App.  D.  C.  176,  185-186,  170  F.  2d  793,  802 
( 1948) .  “For  due  process  there  must  be  an  orderly  proceeding 
in  an  appropriate  and  impartial  tribunal;  but  due  process  is 
not  necessarily  judicial  process;  *  *  *”  L.  B.  Wilson,  Inc.  v. 
Federal  Communications  Commission,  supra. 

We  submit  that  whatever  the  rule  of  evidence  may  be  for 
the  trial  courts  whose  decisions  this  Court  reviews,  it  cannot 
be  said  that  the  Federal  Trade  Commission  has  failed  to  pro¬ 
vide  an  orderly  proceeding  which  is  due  process  by  reason 
of  the  fact  that  its  trial  examiner  has  enforced  a  rule  of 
evidence  which  is  enforced  by  the  United  States  Court 
of  appeals  for  the  Third  Circuit  {supra,  42),  by  many 
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of  the  state  courts.  State  v.  McRorie,  86  N.  J.  L.  401, 
92  A.  578,  580  (1914);  Drucker  v.  Philadelphia  Dairy  Prod¬ 
ucts  Co.,  166  A.  796,  799  (Del.  1933) ;  Denver  City  Tramway 
Co.  v.  Gawley,  23  Colo.  App.  332,  129  P.  258,  261  (1912) ;  Ull¬ 
rich  v.  Chicago  City  Ry.  Co.,  265  Ill.  338, 106  N.  E.  828  (1914) 
Hall  v.  Murdock,  114  Mich.  233,  72  N.  W.  150,  152  (1897); 
Bell  v.  Milwaukee  Electric  Ry.  and  Light  Co.,  169  Wis.  408, 
172  N.  W.  791,  793-794  (1919) ;  Butler  v.  South  Carolina  &  G. 
Extension  R.  Co.,  130  N.  C.  15,  40  S.  E.  770.  771  (1902),  and  is 
recognized  by  the  leading  text  books.  20  Am.  Jur.  Evidence 
Sec.  797 ;  58  Am.  Jur.  Witnesses,  Sec.  839;  32  C.  J.  S.  Sec.  574. 

Unlike  a  U.  S.  District  Judge  who  rules  on  questions  of  evi¬ 
dence,  a  trial  examiner  cannot  know  when  he  makes  rulings 
which  of  the  eleven  U.  S.  Courts  of  Appeals  may  review  an 
order  to  cease  and  desist  which  follows.  The  petition  to  re¬ 
view  may  be  filed  “in  the  Circuit  Court  of  Appeals  of  the  United 
States,  within  any  circuit  where  the  method  of  competition  or 
the  act  or  practice  in  question  was  used  or  where  such  person, 
partnership  or  corporation  resides  or  carries  on  business,  by 
filing  in  the  Court  *  *  *  a  written  petition  praying  that  the 
order  of  the  Commission  be  set  aside.”  (Federal  Trade  Com¬ 
mission  Act,  Sec.  5  (c) ;  52  Stat.  Ill ;  15  U.  S.  C.  A.  Sec.  45.) 
When  the  respondent  does  an  extensive  business  this  often,  in 
fact  generally,  means  that  the  petition  may  be  filed  in  any  one 
of  the  eleven  U.  S.  Circuit  Courts  of  Appeals.  If  each  Circuit 
Court  were  to  hold  that  the  rules  of  evidence  applicable  to 
rulings  of  trial  judges  in  the  circuit  must  be  applied  to  the  rul¬ 
ings  of  the  Commission’s  hearing  examiners,  whenever  there  is 
a  conflict  of  authority,  the  result  would  be  that  a  respondent 
could  have  any  order  set  aside  by  the  judicious  selection  of  the 
appropriate  circuit. 

If  this  Court  were  to  hold  that  the  hearing  examiner  in  this 
case  committed  reversible  error  in  the  rulings  under  considera¬ 
tion,  and  if  in  future  hearings  the  hearing  examiners  permitted 
the  reading  of  excerpts  on  cross-examinations,  the  orders  in 
those  cases  w'ould  be  set  aside  by  the  Third  Circuit.  The  re¬ 
sult  would  be  that  all  orders  to  cease  and  desist  in  medical  cases 
would  be  set  aside,  unless  the  respondent  resided  and  carried  on 
business  in  only  one  circuit  or  only  in  circuits  adhering  to  the 


same  rule.  To  hold  that  the  rules  applied  in  court  also  apply 
to  Commission  hearings  would  therefore  be  contrary  to  the 
public  interest.  A  construction  which  is  contrary  to  the  public 
interest  will  not  be  adopted.  59  C.  J.  971. 

VI.  The  petitioners  were  not  denied  a  full  and  fair  hearing  by 
reason  of  the  fact  that  they  were  not  allowed  to  introduce 
medical  literature  in  evidence  for  the  purpose  of  proving  the 
truth  of  the  statements  therein  contained 

Petitioners  assert  that  they  were  denied  a  fair  trial  because 
of  the  refusal  of  the  hearing  examiner  to  receive  in  evidence 
medical  literature  some  of  which  was  shown  to  be  authoritative. 
These  offers  were  rejected  on  the  ground  that  such  evidence  was 
hearsay  (Pets.  Br.  52).  Petitioners  concede  that  their  offers 
w’ould  have  been  rejected  in  court  (Br.  52).  This  is  undoubt¬ 
edly  correct  since  such  evidence  is  hearsay.  U.  S.  v.  One  De¬ 
vice,  160  F.  2d  194,  19S-199  (10th  Cir.  1947),  and  cases  cited. 
Although  as  petitioners  say  Professor  Wigmore  has  argued  that 
the  rule  should  be  different,  he  himself  states  that  the  recep¬ 
tion  of  such  evidence  has  obtained  complete  recognition  in  only 
one  or  two  jurisdictions  (6  Wigmore  Evidence,  3d  ed.,  1940, 
p.  1690).  Again  we  submit  that  it  cannot  be  said  that  peti¬ 
tioners  were  denied  a  fair  trial  by  reason  of  the  fact  that  the 
hearing  examiner  applied  a  rule  of  evidence  almost  universally 
applied  by  the  courts. 

VII.  The  closing  of  the  hearings  over  petitioners’  objection 

was  not  error 

In  arguing  this  point,  petitioners  confine  themselves  to 
asserting  that  the  closing  of  the  hearings  was  prejudicial  to 
them  because  it  deprived  them  of  an  opportunity  to  adduce 
additional  evidence  on  the  question  of  the  therapeutic  value 
of  the  combination  of  succinate  and  salicylates  (Br.  59). 
They  assert  that  they  were  thus  denied  an  opportunity  to 
adduce  the  evidence  of  (1)  Dr.  Murrill  Szucs,  (2)  a  very  emi¬ 
nent  unnamed  specialist  from  London,  England,  and  (3)  addi¬ 
tional  unnamed  doctors  who  were  available  to  the  petitioners 
(Br.  59-60).  As  evidence  of  the  asserted  fact  that  the  hearing 
examiner  abused  his  discretion,  they  direct  the  attention  of  the 
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Court  to  a  hearing  held  in  Washington,  D.  C.,  on  October  23, 
1951,  and  to  an  affidavit  of  their  counsel  (Br.  60).  From  the 
quotations  in  their  brief  (p.  60)  it  is  apparent  that  petitioners 
intend  to  refer  to  a  hearing  held  on  November  13,  1951  (R. 
2104)  which  was  adjourned  from  October  23d  (App.  712). 

The  question  of  whether  the  record  was  improperly  closed  is 
entirely  a  question  of  whether  the  hearing  examiner  abused 
his  discretion  in  closing  it.  To  determine  this,  one  of  the 
questions  which  must  be  considered  is  the  amount  of  delay 
which  had  occurred  before  the  closing  of  the  hearings.  This 
question  has  already  been  argued  to  the  Court  on  the  motion 
for  leave  to  adduce  additional  evidence.  To  avoid  repetition, 
we  respectfully  refer  the  Court  to  Paragraph  II  of  the  Com¬ 
mission’s  answer  to  petitioners’  Application  for  leave  to  adduce 
additional  evidence,  for  a  detailed  history  of  the  delays  in  the 
proceeding.  From  this  it  will  appear  that  the  petitioners  had 
received  every  possible  consideration  and  been  granted  delays 
totaling  more  than  eight  months  at  the  time  the  hearings  were 
closed. 

In  the  case  of  Dr.  Szucs  the  record  shows  that  on  June  13 
and  15,  1951,  petitioners’  counsel  made  written  applications 
for  a  subpoena  duces  tecum  in  which  he  failed  to  state  the  time 
and  place  for  return  of  the  subpoena.  He  was  informed  on 
June  27,  1951,  that  his  applications  were  defective  for  this 
reason  (App.  604),  and  agreed  to  take  Dr.  Szucs’  testimony 
during  the  week  of  July  16-20  (App.  604, 605-606) .  The  hear¬ 
ing  examiner  then  announced  that  he  would  treat  the  matter 
as  a  motion  for  a  hearing  to  take  the  testimony  of  two  wit¬ 
nesses  during  the  week  of  the  16th  to  20th  of  July,  subject  to 
petitioners’ <ltyht  “of  course”  to  proffer  other  witnesses  (App. 
1608). 

Instead  of  giving  the  trial  examiner  a  reasonable  time  to  rule 
on  the  motion,  petitioners,  in  spite  of  their  agreement,  appealed 
to  the  Commission  within  48  hours  and  asked  the  Commission 
to  issue  a  subpoena  duces  tecum  to  Dr.  Bach,  returnable  not 
during  the  week  of  July  16-20,  but  some  months  later  on  Oct.  2, 
1951  (App.  19).  The  Commission  denied  this  part  of  the  ap¬ 
peal  since  the  record  showed  that  the  hearing  examiner  had 
been  willing  to  issue  the  subpoena  upon  proper  request  (App. 


40),  as  the  record  unmistakably  shows  that  he  had  been  (App. 
604,  605) .  Petitioners  never  at  any  time  applied  to  the  exam¬ 
iner  in  writing  for  a  subpoena  to  Dr.  Szucs  stating  the  time  and 
place  for  the  return  of  the  subpoena.  This  is  the  only  reason 
he  was  not  subpoenaed.  The  reason  they  never  made  the  ap¬ 
plication  is  obvious.  Dr.  Szucs  refused  to  testify  for  them 
(App.  25,  597,  598,  599).  It  is  extremely  doubtful  that  he 
could  have  been  forced  to  testify,  that  the  subpoena  would 
have  had  any  validity,  and  that  petitioners  would  have  been 
in  any  way  prejudiced  if  the  hearing  examiner  had  refused  to 
issue  the  subpoena.  People  ex  rel.  Kraushaar  v.  Thorpe,  296 
N.  Y.  224,  72  N.  E.  2d  165, 166  (1947)  ;  Pennsylvania  Company 
for  Insurance  v.  City  of  Philadelphia,  242  Pa.  439,  105  A.  630 
(1918) ;  70  C.  J.  Witnesses  Sec.  16,  p.  42. 

As  to  the  “very  eminent  specialist  from  London,  England” 
the  affidavit  on  which  petitioners  rely  failed  to  inform  the  Com¬ 
mission  of  the  availability  of  such  an  expert  and  said  only 
“Some  witnesses  in  this  category  are  available  in  England.” 
(App.  26).  At  the  hearing  on  November  13,  1951,  on  which 
petitioners  rely,  the  only  mention  of  anyone  from  London  was: 
“As  I  mentioned  before,  I  had  one  man  scheduled  to  come  from 
London  on  Oct.  2  *  *  #”  (App.  714).  It  can  scarcely  be  said 
that  there  was  an  abuse  of  discretion  either  on  the  part  of  the 
hearing  examiner  or  the  Commission  in  failing  to  receive  the 
testimony  of  an  eminent  specialist  who  was  never  mentioned 
to  them. 

As  to  the  additional  doctors  now  said  to  have  been  available, 
the  affidavit  informed  the  Commission  in  effect  that  they  were 
not  available,  and  were  reluctant  to  appear  (Apn.  26) .  Except 
for  Dr.  Bach,  whose  testimony  was  saoetantiMrPtaken  (App. 
609),  they  asked,  not  for  leave  to  introduce  the  testimony  of 
additional  witnesses,  but  further  indefinite  delay  to  find  wit¬ 
nesses  both  in  this  country  and  England  (App.  26).  At  the 
hearing  on  November  13th  the  hearing  examiner  was  informed 
only  that  they  would  like  an  opportunity  to  present  a  few  more 
witnesses  on  the  question  of  the  value  of  the  combination  of 
succinates  and  salicylates  (App.  713).  Possibly  they  intended 
to  include  an  unnamed  man  from  London  (App.  714). 
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In  view  of  the  long  delays  which  had  already  occurred,  and 
petitioners'  refusal  to  apply  for  a  subpoena  for  a  named  wit¬ 
ness.  Dr.  Szucs,  whom  they  had  previously  asserted  to  be  avail¬ 
able,  it  is  difficult  to  find  an  abuse  of  discretion  in  the  hearing 
examiner's  refusal  to  grant  further  delay  for  an  obvious  “fishing 
expedition’ 7  on  the  basis  of  these  delightfully  indefinite 
proposals. 

The  presentation  of  the  matter  both  to  the  Commission  and 
the  hearing  examiner  showed  that  the  proposed  possible  evi¬ 
dence,  if  found,  would  be  cumulative  (App.  24,  713).  The 
record  shows  that  it  would  now  be  cumulative  (App.  24,  609- 
682). 

It  is  submitted,  therefore,  not  only  that  petitioners  have 
failed  to  show  an  abuse  of  discretion,  but,  on  the  contrary,  that 
the  record  shows  that  both  the  Commission  and  the  Trial 
Examiner  acted  fairly  and  with  solicitude  for  the  rights  of 
petitioners. 

VIII.  The  Petitioners’  Application  for  leave  to  adduce 
additional  evidence  should  be  denied 

The  respondent  renews  its  opposition  to  petitioners’  applica¬ 
tion  for  leave  to  adduce  additional  evidence,  and  respectfully 
calls  the  attention  of  the  Court  to  its  answer  to  said  application 
filed  on  October  21, 1953,  as  well  as  to  Section  VII  of  this  brief. 
It  is  submitted  that  said  application  should  be  denied  as  a 
matter  of  law’  in  that  petitioners  have  in  no  instance  shown 
both  that  the  proposed  evidence  is  material  and  in  addition 
that  there  were  reasonable  grounds  for  failure  to  adduce  it  in 
the  proceeding  before  the  Commission,  as  required  by  law 
(52  Stat.  Ill;  15  U.  S.  C.  A.  Sec.  45  [c]).  It  is  further  sub¬ 
mitted  that  the  application  should  be  denied  as  a  matter  of 
discretion  as  coming  too  late,  having  been  made  only  seven 
days  before  the  petitioners’  brief  was  due -on  October  24,  1953. 
Petitioners’  brief  was  originally  due  on  April  26, 1953. 
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CONCLUSION 

It  is  submitted  that  the  Commission’s  order  to  cease  and 
desist  should  be  affirmed  in  all  its  parts.  The  Commission 
therefore  prays  that  the  petition  to  review  be  dismissed  and 
that  the  court  enter  its  decree  affirming  the  Commission’s  order 
to  cease  and  desist  and,  pursuant  to  statute,3  commanding  the 
petitioners  to  obey  the  same  and  comply  therewith. 

Respectfully  submitted. 

Earl  W.  Kintner, 

General  Counsel, 
Robert  B.  Daw’kins, 

Assistant  General  Counsel, 
Donovan  Divet, 

Special  Attorney, 

Attorneys  for  the  Federal  Trade  Commission. 

Washington,  D.  C.,  January,  1954- 


*  “To  the  extent  that  the  order  of  the  Commission  is  affirmed,  the  Court 
shall  thereupon  issue  its  own  order  commanding  obedience  to  the  terms  of 
such  order  of  the  Commission.”  Federal  Trade  Commission  Act,  5  5  (c), 
52  Stat.  113 ;  15  U.  S.  C.  A.  §  45  (c). 
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Petition  for  Review  of  Order  of  the  Federal  Trade  Commission 


PETITIONERS'  REPLY  BRIEF 


Denial  of  a  Fair  Hearing 

Respondent’s  brief  undertakes  to  answer  petitioners’ 
contention  that  they  were  denied  a  fair  hearing  on  the 
theory  that  petitioners  are  addressing  themselves  to  a 
question  of  abuse  of  discretion  with  respect  to  the  existence 
of  “public  interest”  (Resp.  brief,  p.  13). 
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This  argument  misses  the  point.  Petitioners’  complaint 
is  much  more  fundamental.  They  contend  they  were  de¬ 
nied  a  fair  hearing  in  that  they  were  denied  a  reasonable 
opportunity  to  invoke  respondent’s  discretion.  Theirs  was 
a  hearing  by  association  coupled  with  a  subsequent  pre¬ 
judging,  all  because  respondent’s  ultimate  target  w*as  not 
these  petitioners  but  “other”  parties. 

That  petitioners  were  highly  prejudiced  as  a  consequence 
of  this  action  is  readily  apparent  from  the  statements  by 
Commission  counsel  and  by  some  of  the  Commissioners,  as 
set  forth,  in  part,  on  pages  14  and  15  of  petitioners’  brief. 

"We  respectfully  submit  this  Court  should  reject  the  sug¬ 
gestion  by  respondent  that,  “If  it  be  assumed  that  the 
Commission  was  prejudiced  or  otherwise  disqualified  at 
the  time  it  decided  the  Dolcin  case,  it  was  nevertheless  its 
duty  to  decide  the  case  in  spite  of  this  prejudice  or  other 
disqualification  under  the  ‘stern  rule  of  necessity.’  ” 
(Resp.  brief,  p.  17).  If  petitioners  wore  in  fact  prejudiced, 
and  they  have  demonstrated  in  their  brief  that  they  were, 
then  the  remedv  is  to  set  aside  the  order  and  remand  the 
cause  for  further  proceedings  to  correct  the  errors.  This 
remedy  is  particularly  appropriate  here  since  there  has 
been  virtually  a  complete  change  of  personnel  in  respond¬ 
ent  Commission  since  the  order  under  review  issued. 

Unlawful  Restriction  of  Cross-Examination 

Respondent  continues  to  justify  its  challenged  restric¬ 
tion  of  cross-examination  primarily  on  the  ground  that 
the  rule  of  evidence  clearly  established  in  Reilly  v.  Pinkus 
does  not  apply  to  Federal  Trade  Commission  hearings. 
Argument  in  support  of  this  assertion  is  rested  primarily 
on  that  portion  of  the  Supreme  Court’s  opinion  in  the 
Pinkus  case  which  respondent  quotes  in  its  brief  and  now 
expressly  admits  to  be  only  dictum  (Resp.  brief,  p.  44). 
That  part  of  the  argument  requires  no  reply  other  than 
to  suggest  that  it  fails  to  meet  the  analysis  of  the  Pinkus 
case  in  our  brief  on  pages  47-51.  However,  respondent  has, 
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for  the  first  time,  injected  an  additional  argument  by  in¬ 
voking  the  rule  of  the  old  case  of  United  States  v.  Davis , 
165  U.  S.  373  (1897).  This  new  argument  requires  a  brief 
reply. 

The  Davis  case  concerned  itself  altogether  with  the  rule 
of  evidence  applicable  to  direct  examination  of  expert  wit¬ 
nesses  in  a  jury  case  involving  first  degree  murder  charges. 
Respondent  argues  that  the  rule  applied  in  the  Davis  case 
to  direct  examination  also  applies  to  cross-examination 
because  two  courts  of  appeals  (for  the  Third  and  Eighth 
Circuits — Resp.  brief,  pp.  41-42),  in  decisions  which  pre¬ 
date  the  Pinkos  case,  have  interpreted  that  opinion  as  ap¬ 
plying  to  cross-examination  as  well.  It  should  be  noted  in 
passing,  that  all  of  the  cases  relied  on  involved  application 
of  rules  of  evidence  in  jury  trials  in  courts  of  law. 

Petitioners  respectfully  submit  that  the  Davis  case  does 
not  apply  since  it  concerned  itself  only  with  the  rules  of 
evidence  applicable  to  direct  examination  of  expert  wit¬ 
nesses  where  an  attempt  was  made  to  have  them  specu¬ 
late,  on  direct  eocamination,  as  to  the  consensus  of  scientific 
opinion. 

To  the  extent  to  which  the  decisions  by  the  two  courts 
of  appeals  may  have  interpreted  the  language  in  the  Davis 
case  as  applying  to  cross-examination  for  purposes  of 
testing  the  qualifications  and  credibility  of  experts  who 
have  given  opinion  evidence,  they  are,  in  our  opinion,  er¬ 
roneous  and  have  been  overruled  by  the  Supreme  Court  in 
the  Pinkus  case.  The  record  before  the  Supreme  Court  in 
that  case  clearly  bears  out  this  assertion. 

Both  parties  to  the  Pinkus  case  argued  this  issue  fully 
in  their  briefs  before  the  Supreme  Court.  The  Govern¬ 
ment,  in  its  petition  for  certiorari  and  the  brief  filed  in 
support  thereof,  argued  only  the  merits.  Pinkus  raised 
the  question  of  unlawful  restriction  of  cross-examination 
for  the  first  time  in  answering  the  Government’s  brief.  He 
urged  particularly  that  the  rule  of  evidence,  as  eventually 
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adopted  by  the  Supreme  Court,  applied  in  all  administra¬ 
tive  proceedings. 

Since  this  question  of  cross-examination  had  been  thus 
raised  for  the  first  time,  the  Government  was  permitted  to 
reply.  Aside  from  challenging  the  right  to  raise  the  ques¬ 
tion  at  that  late  date,  the  Government  also  challenged  the 
validity  of  the  asserted  rule  of  evidence  and,  in  doing  so, 
relied  on  the  Davis  case  and  Woelfle  v.  Connecticut  Life 
Insurance  Co.,  103  F.  2d  417  (Sth  Cir.  1939),  the  case  re¬ 
lied  on  and  extensively  discussed  by  the  respondent  herein 
at  page  42  of  its  brief.  In  that  connection  the  Government 
stressed,  however,  the  fact  that  there  existed  “sharp  con¬ 
flicts  in  the  cases  dealing  with  the  question  of  when  text 
authorities  may  be  used  in  cross-examining  expert  wit¬ 
nesses/ ’  (  Gov’t  Reply  Brief,  p.  3). 

Since  the  respondent  seeks  to  avoid  the  rule  of  evidence 
established  by  the  Pinkus  case  on  the  ground  that  intent 
to  deceive  is  a  prerequisite  issue  to  the  application  of  that 
rule,  it  is  of  particular  significance  to  note  that  this  ques¬ 
tion  of  intent  to  deceive  was  not  even  alluded  to  by  either 
party  in  their  argument  of  this  issue. 

Therefore,  when  the  opinion  in  the  Pinkus  case  is  read 
in  connection  with  the  record  before  the  Supreme  Court,  it 
becomes  quite  obvious  that  the  Court  rejected,  and  intended 
to  lay  to  rest,  once  and  for  all,  the  contentions  again  resur¬ 
rected  by  the  respondent  herein,  and  that  it  intended  to 
adopt,  and  did  adopt,  the  rule  of  evidence  as  stated  in  its 
opinion  without  any  restrictions  whatsoever  as  to  the  char¬ 
acter  of  the  proceedings  in  which  it  might  be  invoked. 

Nor  does  the  added  argument,  on  page  49  of  respond¬ 
ent’s  brief,  that  “administrative  agencies  like  the  Federal 
Trade  Commission  have  never  been  restricted  by  the  rigid 
rules  of  evidence”,  detract  in  the  least  from  the  applica¬ 
tion  of  the  rule  of  the  Pinkus  case  in  Federal  Trade  Com¬ 
mission  hearings.  We  accept  respondent’s  stated  premise 
as  a  correct  statement  of  the  law.  However,  we  emphatic¬ 
ally  reject  the  suggestions  implicit  in  that  argument  that 
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this,  therefore,  would  justify  the  application  of  stricter 
rules  of  evidence  by  administrative  agencies  than  courts 
of  law  are  required  to  follow.  This  is  indeed  a  novel  con¬ 
cept  in  administrative  law,  nowhere  heretofore  alluded  to, 
as  far  as  we  know.  Indeed,  it  runs  contrary  to  all  funda¬ 
mental  concepts  of  administrative  procedure  and  must, 
therefore,  be  rejected. 

It  is,  therefore,  respectfully  submitted  that  the  rule  of 
evidence  of  the  Pink  us  case  applies  particularly  to  admin¬ 
istrative  hearings,  including  Federal  Trade  Commission 
hearings,  and  the  respondent  was,  therefore,  unlawfully  de¬ 
nied  the  vital  right  of  cross-examination  of  expert  wit¬ 
nesses  who  had  given  opinion  evidence. 

The  Basic  Factual  Issues 

Respondent’s  brief,  in  its  statement  of  the  case  and  ar¬ 
gument,  continues  to  stress  questions  which  are  not  in  issue 
except  to  the  extent  that  this  Court  has  been  called  upon  to 
decide  whether,  on  the  basis  of  the  whole  proceedings,  there 
is  a  legal  basis  for  issuing  respondent’s  order  with  re¬ 
spect  to  alleged  claims  of  the  value  of  DOLCDsf  in  correct¬ 
ing  the  underlying  causes  of  arthritis  and  rheumatism.  Pe¬ 
titioners  had  insisted  long  prior  to  the  issuance  of  the  com¬ 
plaint  that  they  would  revise,  and  had  revised,  any  adver¬ 
tising  susceptible  to  such  a  construction.  In  this  connec¬ 
tion,  it  is  noteworthy  that  the  latest  of  all  the  ad  copy  which 
respondent  quotes  and  interprets  extensively  in  its  brief 
(pp.  21-25)  is  April,  1949 — more  than  four  months  before 
the  Commission  issued  its  complaint  herein,  and  that  most 
of  the  quoted  advertising  bad  been  discontinued  or  substan¬ 
tially  revised  well  over  a  year  prior  to  issuance  of  the 
complaint. 

The  revised  advertising  copy  restricted  all  claims  to 
representations  that  DOLCIN,  when  taken  as  directed,  will 
relieve  arthritic  and  rheumatic  pains  and,  in  many  cases, 
stiffness  and  swelling  accompanying  these  conditions ;  that 
it  can  be  so  taken  safely;  and  that  it  is  inexpensive  (J.  A. 
p.  69). 
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Respondent  continues  in  its  persistence  to  sidestep  this 
basic  issue  of  therapeutic  value.  A  considerable  portion  of 
its  brief  is  devoted  to  a  discussion  of  the  general  treatment 
of  arthritis  and  rheumatism  with  emphasis  on  the  treat¬ 
ment  of  the  more  severe  conditions.  All  of  these  discus¬ 
sions  are  wholly  beside  the  point  since  the  issue  here  is  not 
a  question  of  an  effective  over-all  treatment  of  bedridden 
arthritics  who  are,  of  necessity,  under  a  doctor’s  care.  The 
sole  question  is  the  value  of  the  recommended  drug  ther¬ 
apy  ;  i.e.y  the  value  of  DOLCIN  in  relieving  the  symptoms  of 
arthritis  and  rheumatism. 

The  provisions  of  respondent’s  order  particularly  chal¬ 
lenged  as  inconsistent  with  what  petitioners  consider  jus¬ 
tifiable  claims,  are  those  which  rest  on  respondent’s  basic 
finding  that  DOLCIN  does  not  have  “any”  therapeutic 
value  “in  excess  of  affording  temporary  relief  of  minor 
aches,  pains,  or  fever.”  ^Ve  have  already  shown  by  ex¬ 
tended  quotations  from  testimony  by  respondent’s  own 
witnesses  (Pet.  brief,  pp.  29-31),  that  even  their  testimony 
fails  to  sustain  this  challenged  conclusion  of  fact. 

A  careful  analysis  of  the  testimony  of  all  of  the  wit¬ 
nesses  as  it  relates  specifically  to  the  value  of  salicylates 
in  the  symptomatic  relief  of  arthritic  and  rheumatic  condi¬ 
tions  is  not  at  variance  with  petitioners’  contentions,  even 
on  the  supposition  that  the  value  of  DOLCIN  in  this  re¬ 
spect  is  only  such  as  is  afforded  by  the  administration  of 
up  to  90  grains  of  aspirin  a  day,  as  directed  on  its  label. 
Nor  is  it  at  variance  with  well-established  and  generally 
recognized  scientific  opinion  recently  reported  by  the  Com¬ 
mittee  of  the  American  Rheumatism  Association  in  a  pub¬ 
lication  entitled  “Primer  on  Rheumatic  Diseases.”  This 
Committee  consisted  of  five  members,  all  recognized  as  out¬ 
standing  experts  in  this  field.  They  reported  their  find¬ 
ings  in  the  Journal  of  the  American  Medical  Associa¬ 
tion.  These  findings,  as  reported,  were  characterized  by 
the  respondent,  in  its  answer  to  our  Application  that  this 
report  be  received  as  additional  evidence,  as  not  furnishing 
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a  basis  for  remanding  the  cause,  for  the  reason  that  such 
were  the  well  established  medical  facts  at  the  time  of  the 
hearing  and  that  this  Committee  report  ‘  *  contains  nothing 
new  in  medical  science.”  (Answer,  p.  16).  By  reason  of 
this  concession,  we  deem  it  appropriate  to  quote  certain 
pertinent  conclusions  of  these  excerpts  at  this  point.  In 
the  Committee  ’s  discussion  of  the  drug  therapy  in  arthritic 
and  rheumatic  conditions  (the  sole  question  at  issue),  un¬ 
der  the  heading  of  “Degenerative  Joint  Disease”,  it  said 
in  part — 

“Drugs. — Relief  from  pain  and  muscle  spasm  in 
this  disease  is  usually  afforded  bv  the  salicvlates,  for 
instance,  acetvlsalicylic  acid  [aspirin]  in  doses  of  0.6 
to  0.9  grin  [9.0  to  13.5  grains]  three  to  five  times 
daily.”  [A  maximum  daily  dose  of  67.5  grains  of 
aspirin]. 

As  to  drug  therapy  in  rheumatoid  arthritis,  under 
“Measures  of  Proved  Value,”  it  said — 

“(c)  Drugs:  Salicylates  are  invaluable  for  the  re¬ 
lief  of  pain.  Occasionally  it  is  necessary  to  resort  to 
other  drugs,  such  as  barbiturates,  for  rest  and  sleep, 
and  small  amounts  of  codeine  for  brief  periods  of 
time.  Addicting  drugs  such  as  morphine  should  be 
avoided,  as  they  should  in  all  chronic  disease.”  (Our 
Emphasis) 

Under  the  heading  “Rheumatic  Fever”,  the  Committee 
reported — 

“The  salicylates,  the  antirheumatic  drugs  of  choice , 
have  a  well-recognized  antipyretic  and  analgesic  ac¬ 
tion.  They  are  beneficial  as  an  anti-inflammatory 
agent  in  the  great  majority  of  patients,  particularly 
when  administered  early,  in  adequate  dosage,  and  con¬ 
tinued  without  interruption  for  a  long  time.  Contrary 
to  traditional  teaching,  it  appears  possible  that  rheu¬ 
matic  inflammation  in  extra-articular  areas  such  as 
the  heart  may  also  be  suppressed  with  some  benefit. 

“The  initial  dosage  of  either  acetylsalicylic  acid  or 
sodium  salicylate  is  approximately  1  grain  (60  mg.) 
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per  pound  orally  in  six  equal  parts,  in  patients  weigh¬ 
ing  up  to  150  lb.  (65.4  kg.),  with  a  decrease  to  about 
three-quarters  or  two-thirds  of  that  dose  after  24  to 
4S  hours  or  earlier  if  moderate  tinnitus,  hyperventila¬ 
tion,  or  other  signs  of  toxicity  occur.  Determination 
of  salicylate  blood  levels  is  rarely  needed.  It  appears 
advantageous  to  continue  salicylate  therapy  for  a  long 
time  rather  than  to  run  the  risk  of  repeated  relapses 
of  rheumatic  inflammatory  activity  on  withdrawal  of 
the  drug.  Mobilization,  with  continued  salicylate 
medication,  may  be  begun  cautiously  after  all  signs 
and  symptoms  of  rheumatic  activity  have  been  normal 
for  two  weeks  to  one  month,  and  probably  longer  in 
patients  who  have  had  serious  carditis.  The  erythro¬ 
cyte  sedimentation  rate  is  a  simple  and  valuable  test 
that  is  frequently  one  of  the  last  signs  of  activity  to 
return  to  normal,  although  any  abnormality  or  sign 
of  inflammatory  activity  warrants  concern.”  (Em¬ 
phasis  ours) 

Respondent  also  recognizes  these  quotations  as  a  correct 
statement  of  medical  fact  in  its  brief  (Resp.  brief,  p.  28). 
Therefore,  the  claims  which  the  petitioners  have  made,  and 
wish  to  continue  to  make,  with  respect  to  the  therapeutic 
value  of  DOLCIN  in  the  symptomatic  treatment  of  ar¬ 
thritis  and  rheumatism,  would  be  justified  even  though 
DOLCIN’  had  no  value  other  than  its  aspirin  value,  as  re¬ 
spondent  has  found.  (J.  A.  65). 

However,  petitioners  contend,  and  are  still  prepared  to 
prove,  that  the  succinate-salicylate  formulation  has  value 
in  the  symptomatic  treatment  of  these  conditions  in  excess 
of  the  therapeutic  value  of  aspirin  alone.  They  were  de¬ 
nied  the  opportunity  to  establish  this  point  more  substan¬ 
tially  by  evidence  available  before  the  close  of  the  hearing, 
particularly  the  testimony  of  Dr.  Szucs.  Additional  im¬ 
portant  new  evidence  to  this  effect  has  become  available 
to  them  since  the  close  of  the  hearing.  Petitioners  have 
made  application  to  this  Court  for  an  order  directing  that 
all  of  this  evidence  be  adduced,  should  this  Court  decide 
that  the  order  proposed  by  the  petitioners  is  not  sustained 
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by  the  present  record.  Respondent,  in  its  brief,  continues 
to  resist  this  Application  and,  in  so  doing,  seeks  to  leave 
the  impression  that  if  petitioners’  Application  were 
granted,  they  would  merely  hope  to  go  out  to  “find  wit¬ 
nesses”  (Resp.  brief,  p.  53).  In  view  of  this  unjustifiable 
inference,  we  attach  hereto,  as  Exhibit  A,  a  print  of  an 
article  published  in  the  January,  1954,  issue  of  the  Dela¬ 
ware  State  Medical  Journal  reporting  the  results  of  a 
controlled  investigation  testing  the  comparative  value  of 
succinate-salicylate  formulation  and  aspirin  in  the  sympto¬ 
matic  treatment  of  arthritis  and  rheumatism.  This  is  part 
of  the  evidence  to  which  we  alluded  in  our  application.  Each 
of  the  doctors  engaged  in  this  research  wall  be  available 
as  a  witness.  This  evidence  is  confirmatory  of  Dr.  Szucs’ 
evidence  published  in  a  medical  journal  about  seven  years 
ago  and  not  heretofore  challenged  by  any  investigator.  In 
addition  to  this  evidence,  there  is  available  the  results  of  a 
survey  on  which  three  hundred  some  doctors  have  reported 
superior  results  in  upwards  of  400  cases,  all  of  which  is 
evidence  now  available  to  petitioners. 

Therefore,  if  there  be  any  question  that  the  claims,  which 
these  petitioners  consider  justified  for  their  product  on  the 
basis  of  its  aspirin  content  alone,  are  not  supported  by  the 
substantial  record  evidence,  then  justice  requires  that 
the  cause  be  remanded  for  the  purpose  of  receiving 
this  additional  evidence  which  demonstrates  that  petition¬ 
ers’  formulation  possesses  value  in  excess  of  that  afforded 
by  its  aspirin  content  and  which  will  clearly  support  the 
suggested  claims. 

Respectfully  submitted, 

Michael  F.  Markel 
Attorney  for  Petitioners 
522  Munsev  Building 
Washington  4,  D.  C. 

Of  Counsel: 

Wayne  K.  Hill 
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SUCCINATE-SALICYLATE  IN 
TREATMENT  OF  ARTHRITIC  DISORDERS 

Chari.es  A.  Brusch,  M.D.,* 

George  F.  Keenan.  M.D..b 
Arthur  F.  Sargent,  M.D.,c 
Joseph  A.  Dorgan,  M.  D..b 
and 

L.  A.  Grasse,  M.  D..d 
Cambridge.  Mass. 

The  present  study  was  undertaken  to  de¬ 
termine  the  comparative  value  of  acetylsali- 
cylic  acid  and  a  compound  of  calcium  succi¬ 
nate  and  acetylsalicvlic  acid*  in  the  treatment 
of  rheumatic  disorders. 

The  value  of  acetylsalicvlic  acid  in  these 
conditions  is  well  established.  The  pharmaeo- 

*. — Medical  Director.  Broach  Medical  Canter.  Cambria**. 
t> — instructor  In  Orthopedic*.  Tuft*  Collar*  Medical  School, 
c—  Inatroctor  In  Bon*  and  Joint  Dt**a*««.  Cambrtdx*  City 
Hoepttai- 

d _ Staff  Phymldan.  Broach  Medical  Canter. 

■ararr  tablets  furnished  by  Pan  Pharmacal*.  Inc.,  New 
York.  N.  Y. 


logical  basis  relating  to  the  action  of  salicy¬ 
lates  has  undergone  considerable  revision  in 
recent  studies.  In  the  past  salicylates  have 
been  considered  generally  as  analgesics  and 
antipyretics.  This  action  has  definitely  been 
proven.  It  has  also  now  been  found  that  their 
action  is  due.  in  part,  to  stimulation  of  the 
pituitary -adrenal  system.1 

Several  undesirable  side-effects  have  been 
attributed  to  the  use  of  salicylates  in  general 
and  to  acetylsalicvlic  acid  as  a  member  of  this 
group.  Gastro-intestinal  disturbances,  im¬ 
paired  hearing,  tinnitus,  and  rashes  have  been 
prominently  mentioned.  In  addition,  certain 
biological  changes  have  been  observed,  such  as 
alteration  in  the  CO,  combining  power,  as 
well  as  an  increase  in  prothrombin  time  with 
attendant  bleeding  tendencies. 

Some  reports  have  been  published  relating 
to  the  advantages  of  a  succinate-salicylate 
combination  over  acetylsalicvlic  acid  in  treat- 
ing  rheumatic  disorders.2,  3  In  the  present 
study,  we  have  attempted  to  evaluate  the  com¬ 
parative  therai>eutic  value  of  the  two  agents, 
as  well  as  the  side-effects  produced,  both 
being  given  in  comparable  amounts,  i.e.,  the 
total  salicylate  dosage  was  the  same  for  the 
two  preparations.  The  tablets  of  the  succinate- 
salicylate  combination  contained  2.8  grains  of 
calcium  succinate  and  3.7  grains  of  acetylsali- 
cylic  acid.  The  acetylsalicvlic  acid  was  dis- 
pensed  in  5-grain  tablets.  The  initial  dosage 
used  was  1 1  tablets  (6x4  i.d.)of  the  succinate- 
salicylate  and  18  tablets  (6x3  i.d.)  of  the 
acetylsalicvlic  acid  in  the  cases  of  rheumatoid 
arthritis,  and  half  of  the  above  amounts  in 
eases  of  osteoarthritis.  Equal  dosage  was  em¬ 
ployed  in  the  various  other  categories. 

The  total  number  of  subjects  studied  was 
233,  divided  into  groups  as  follows: 

Succinate-  Acetylsalicylic 


Groups 

salicylate 

Acid 

1.  Rheumatoid  arthritis 

26 

14 

2.  Osteoarthritis  . 

61 

25 

3.  Miscellaneous 

a.  Fibrositis . 

15 

5 

b.  Gouty  arthritis  .... 

3 

1 

c.  Arthritis 

unspecified . 

32 

10 

d.  Neuritis  and 

neuralgia  . 

31 

10 

168 

65 

The  distribution  of  patients  between  the 
two  types  of  treatment  was  unevenly  divided 
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as  to  number  but  not  as  to  extent, 
severity,  or  duration  of  disease,  but  rather 
because  a  majority  had  previously  been  under 
salicylate  therapy.  Over  55  per  cent  of  the 
total  fell  in  the  51  to  70  year  age  group.  Diag¬ 
nostic  and  therapeutic  results  in  the  rheuma¬ 
toid  group  were  recorded  following  the 
standards  established  by  the  American  Rheu¬ 
matism  Association  based  on  the  work  of 
Steinbrocker,  Traeger  and  Batterman.'4  The 
patients  studied  were  unequally  divided  as  to 
sex;  females  predominated  in  the  ratio  of  5 
to  1  in  both  the  rheumatoid  and  osteoarthritic 
groups.  The  duration  of  symptoms  or  signs 
averaged  approximately  Zy»  years  in  Groups 
1  and  2.  The  location  and  extent  of  lesions  is 
given  in  Table  I. 

TABLE  I 


Groups  1  &  2 

Upper  ex¬ 
tremities  includ¬ 
ing  shoulder 

Group  3 

Aspirin 

girdle  . 

Lower  ex¬ 
tremities,  includ- 

5 

29 

8 

ing  hips  . 

27 

19 

8 

Spine  . 

19 

41 

5 

Multiple  . 

34 

20 

8 

With  one  or  two  exceptions  all  of  these 
patients  had  received  various  forms  of  treat¬ 
ment  prior  to  this  study.  The  majority  were 
previously  given  salicylates  in  various  forms, 
or  in  combination  with  other  drugs. 

Previous  Treatment 
Of  the  total  number  of  cases  studied  171 
had  received  previous  treatment.  All  of  those 
in  Group  1  and  2  represented  patients  in 
which  other  therapy  had  produced  only  fair 
or  poor  results.  Twelve  cases,  6  of  rheumatoid 
arthritis  and  6  of  osteoarthritis,  were  given 
codeine  grains  Vi  four  times  a  day  for  ten 
days  before  the  test  was  undertaken.  This  was 
done  to  study  the  effect  of  an  analgesic  agent 
other  than  salicylates  or  salicylate  combina¬ 
tions  in  these  two  conditions.  The  relief  ob¬ 
tained  with  codeine  in  the  dosage  given  af¬ 


fected  the  factor  of  pain  only  and  for  rela¬ 
tively  brief  duration.  No  improvement  in  mo¬ 
bility  or  in  objective  signs  such  as  swelling 
was  observed,  and  the  sedimentation  rate  re¬ 
mained  unchanged. 

Laboratory  Data 

In  all  of  the  rheumatoid  and  osteoarthritic 
groups,  a  urinalysis,  C.B.C.,  prothrombin 
time,  and  sedimentation  rate  were  performed 
prior  to  treatment.  Blood  chemistry,  blood 
uric  acid  level,  and  other  studies  such  as 
B.M.R..  etc.,  were  performed  where  indi¬ 
cated.  The  CO2  combining  power  was 
studied  in  four  subjects  in  both  groups. 

All  subjects  were  /Mowed  at  intervals  of 
from  1  to  2  weeks,  the  total  period  of  observa¬ 
tion  averaging  62  days. 

Results 

Since  various  conditions  were  studied,  we 
have  divided  the  results  into  three  major  cate¬ 
gories,  namely:  rheumatoid  group;  osteoarth¬ 
ritic  group;  and  miscellaneous  group.  We  be¬ 
lieve  it  is  of  interest,  as  well,  that  the  relief 
and  improvement  observed  followed  a  rather 
set  pattern.  The  improvement  in  symptoms 
and  objective  findings  occurred  in  the  follow¬ 
ing  order,  namely:  swelling,  pain,  and  in¬ 
creased  mobility. 

The  over-all  results  of  treatment  were 
divided  according  to  the  three  groups  above. 
In  the  rheumatoid  group  the  breakdown  was 
as  follows: 

TABLE  II 

Number  Good  Fair  Poor 
Succinate-salicylate  26  23  (88.5%)  2  1 

Acetylsalicylic  acid  14  8  (  57.1%)  1  5 

As  for  the  osteoarthritic  group,  Table  III 
evidences  the  results: 

TABLE  III 

Number  Good  Fair  Poor 

Succinate-salicylate  61  56  (91.8%)  2  3 

Acetylsalicylic  acid  25  9  (  36.0%)  6  10 

The  results  of  treatment  in  the  remainder  of 
the  cases  observed  are  shown  below  for  the 
category  previously  referred  to  as  the  Miscel¬ 
laneous  Group: 


TABLE  IV 

Succinate-salicylate 


Acetylsalicylic  acid 


Total  Good  Fair  Poor 

Total 

Good 

Fair  Poor 

Gouty  Arthritis  . 

.  3 

3 

0 

0 

1 

1 

0 

0 

Fibrositis . 

.  15 

13 

2 

0 

5 

3 

1 

1 

Neuritis  and  Neuralgia . 

.  31 

27 

3 

1 

10 

8 

1 

1 

Unspecified  Arthritis . 

.  32 

24 

6 

2 

10 

6 

2 

2 

— 

— 

— 

— 

— 

— 

— 

— 

Totals . 

.  81 

67  11 

(82.7%) 

3 

26 

18  4 

(69.2%) 

4 

24 
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Consolidation  of  all  Groups  is  shown  in 
Table  V. 

TABLE  V 


Number 

Good. 

Fair 

Poor 

Succinate- 

salicylate 

168 

146 

(86.9%) 

15 

(  8.7%) 

7 

(  4.4%) 

Acetylsali- 

cylic  acid 

65 

35 

(53.8%) 

11 

(16.8%) 

19 

(29.4%) 

It  was  also  observed  that  for  all  groups  the 
f  sueeinate-salicylate  therapy  brought  prompt 
relief  of  pain  and  for  protracted  periods. 

«  Side-Effects 

Side-effects  were  noted  with  both  types  of 
m  medication,  with  the  following  order  of  kind 
and  frequency: 

TABLE  VI 

Succinate-  Acetylsali- 
salicylate  cylic  acid 

Nausea  .  30  of  168  28  of  65 

Dizziness  .  6  of  168  8  of  65 

•  Vomiting . 1  of  168  6  of  65 

Rash  .  0  of  168  1  of  65 

%  Other .  0  of  168  5  of  65 

In  the  succinate-salicylate  group,  receiving  24 
tablets,  any  nausea  was  of  brief  duration,  hav- 


Uniform  and  rather  rapid  decrease  in 
sedimentation  rate  was  observed  in  all 
except  one  case  (carcinoma). 

In  the  group  on  acetylsalicylic  acid  therapy, 
improvement  was  also  observed.  The  decline 
was  less  marked,  and  failure  of  decline  was 
noted  in  some  instances.  This  may  be  account¬ 
ed  for  by  the  difficulty  expressed  in  maintain¬ 
ing  a  dosage  level  equivalent  to  that  employed 
in  the  succinate-salicylate  group. 

Prothrombin  Time 

The  factor  of  prothrombin  time  was  studied 
in  the  two  groups,  and  the  following  results 
were  observed.  In  the  succinate  salicylate 
group  in  no  case  did  the  level  rise  above  the 
established  normal  of  15  seconds. 

In  the  acetylsalicylic  group  the  prothrom¬ 
bin  time  rose  above  15  seconds  in  three  cases: 
two  at  19  seconds  and  one  at  17  seconds. 

Mobility 

The  following  table  shows  the  percentage 
improvement  in  mobility  measured  by  stand¬ 
ard  goniometric  tests. 


ing  been  noted  in  the  first  3  to  5  days  of  treat¬ 
ment  in  all  but  one  case,  in  which  this  symp¬ 
tom  persisted  for  12  days.  The  majority  of 
patients  was  able  to  continue  the  medication 
at  the  established  level.  The  dosage  was  re¬ 
duced  to  18  tablets  j»er  day  in  24  cases.  Ten 
of  this  number  increased  to  the  initial  level 
within  one  week.  In  the  group  receiving 
acetylsalicylic  acid  side-effects  were  much 
more  pronounced;  furthermore  a  reduction  in 
dosage  to  50%  of  the  initial  level  was  re¬ 
quired  in  20  of  those  receiving  90  grains  of 
acetylsalicylic  acid  per  day,  principally  be¬ 
cause  of  gastro-intestinal  disturbances. 

Sedimentation  Rate 

A  definite  decline  in  the  sedimentation  rate 
was  noted  in  the  group  under  succinate- 
salicylate  treatment.  This  change  is  repre¬ 
sented  in  the  following  bar  graph : 


TABLE  VII 

Rheumatoid  and  Osteoarthritis 
Succinate  Acetylsali- 
Salicylate  (87)  cylic  Acid  (49) 

Over  50%  .  28  2 

Over  25%  .  54  31 

Under  20%  .  5  16 

Comment 

Calcium  succinate  has  been  under  investiga¬ 
tion  as  a  catalyst  and  is  generally  regarded  as 
playing  a  role  in  tissue  metabolism  as 
measured  by  oxygen  utilization.2  Investiga¬ 
tion  has  indicated  that  the  use  of  calcium  suc¬ 
cinate  reduces  the  toxicity  of  salicylates  pre¬ 
venting  a  fall  in  prothrombin  level.2  The 
present  study  lends  support  to  this  thesis.  In 
all  cases  receiving  the  succinate-salicylate 
combination  the  prothrombin  time  remained 
within  normal  limits.  Since,  in  some  of  the 
cases  receiving  acetylsalicylic  acid,  the  pro- 
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thrombin  time  was  prolonged,  the  inference 
must  be  drawn  that  the  difference  is  due  to 
the  presence  of  calcium  succinate  in  the 
formula. 

Since  the  succinate-salicylate  combination 
produced  far  better  results  in  this  study  than 
aeetylsalicvlic  acid  alone,  it  must  be  conclud¬ 
ed  that  the  inclusion  of  calcium  succinate  dif¬ 
ferentiates  this  formulation  markedly  from 
aspirin.  Furthermore,  (although  we  do  not 
understand  its  pharmacology)  it  seems  evi¬ 
dent  that  calcium  succinate  not  only  enhances 
salicylate  activity  but  is  in  itself  an  active  in¬ 
gredient. 

The  results  obtained  with  both  forms  of 
medication  indicate  that  they  are  suppressive 
in  action.  The  previous  trial  with  codeine  in 
8  of  those  under  study  did  not  reveal  any 
change  other  than  relief  of  pain  which  was  of 
a  temporary  nature  and  recurred  between 
doses.  In  the  majority  of  patients  treated  for 
60  days  or  more  there  was  no  recurrence  of 
signs  two  weeks  after  withdrawal  of  the  sali¬ 
cylate  succinate  combination. 

It  is  of  interest  that,  in  the  majority  of 
patients,  reduction  of  swelling  was  concomit¬ 
ant  with  relief  of  pain.  With  the  group  re¬ 
ceiving  succinate-salicylate  this  was  more 
frequent  and  generally  more  complete  than 
with  the  group  receiving  acetvlsalicylic  acid. 

Since  the  course  of  rheumatoid  arthritis  is 
unpredictable  a  *‘cure  rate’’  cannot  be  es¬ 
tablished  while  the  treatment  remains  non¬ 
specific.  but  in  our  experience  it  seems  evident 
that  in  general  the  dosage  of  salicylates  in 
rheumatic  disorders  has  generally  been  too 
small  to  obtain  effective  suppressive  action. 
Also,  since  previous  treatment  at  levels  below 
30  grains  per  day  were  relatively  ineffective, 
this  failure  has  often  been  due  to  side-effects 
produced  by  these  preparations  when  given  in 
amounts  sufficient  to  produce  more  than 
simple  analgesic  action. 

The  patients  receiving  the  succinate-salicy¬ 
late  combination  were  able  to  tolerate  high 
dosage  for  several  weeks  with  a  higher  pro¬ 
portion  of  excellent  results  than  were  obtained 
with  aspirin  or  other  forms  of  salicylates. 
Even  in  those  patients  who  were  able  to  take 
90  grains  of  aeetylsalicvlic  acid  per  day  the 
results  were  less  favorable  than  in  the  succi¬ 
nate-salicylate  groups.  Until  such  time  as  more 
effective  remedies  are  found  we  feel  that  this 


combination  effectively  suppresses  active 
manifestations  of  rheumatoid  and  osteoarth- 
ritic  states  in  the  vast  majority  of  patients 
with  a  minimum  of  side-effects  and  almost 
complete  absence  of  “withdrawal  symptoms.” 

Summary 

From  the  above  findings  certain  facts 
emerge.  There  was  definite  improvement  in 
both  groups.  However,  the  results  with  the 
succinate-salicylate  combination  were  definite¬ 
ly  superior  for  the  following  reasons: 

1  Adequate  amounts  could  be  administered. 

2.  Relief  of  pain,  as  well  as  objective  im¬ 
provement,  was  greater  with  the  suc¬ 
cinate-salicylate  combination. 

3.  Fewer  and  milder  side-effects  were  noted 
for  the  dosage  employed. 

4.  No  abnormal  prolongation  of  prothrom¬ 
bin  time  even  after  68  days  of  succinate- 
salicylate. 

Conclusion 

1.  Comparison  of  the  therapeutic  effect  of  a 
succinate-salicylate  combination  and  acetyl- 
salievlic  acid  in  rheumatic  states  revealed  the 
former  to  be  superior,  both  from  the  stand¬ 
point  of  therapeutic  efficacy  and  lower  tox¬ 
icity. 

2.  The  results  obtained  show  that  the  effect 
provided  by  the  succinate-salicylate  combina¬ 
tion  was  of  a  more  lasting  nature  and  affects 
the  disease  process  itself,  as  well  as  affording 
symptomatic  relief. 

3.  The  results  also  show  that  this  succinate- 
salicylate  formulation  combines  safety  and  ef¬ 
ficacy,  permitting  wide  use  both  for  treatment 
and  maintenance  without  the  excessive  super¬ 
vision  required  in  many  other  forms  of  ther¬ 
apy. 
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No.  11,700 


Dolcin  Corporation,  and  Victor  Van  Der  Linde,  George 
Shimmerlik,  and  Albert  T.  Wantz,  individually  and 
as  officers  of  Dolcin  Corp., 

Petitioners , 

v. 

Federal  Trade  Commission, 

Respondent. 


Petition  for  Review  of  Order  of  the  Federal  Trade  Commission 


PETITION  FOR  REHEARING  BEFORE  THE  FULL  COURT, 
OR,  IN  THE  ALTERNATIVE,  FOR  MODIFICATION 

OF  OPINION 


Petitioners  herein  respectfully  petition  the  Court  for  a 
rehearing  of  the  instant  case  before  the  full  Court,  sitting 
en  banc ,  or,  in  the  alternative,  for  modification  of  the 
opinion  herein,  and,  as  grounds  therefor,  state  as  follows — 
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I. 

It  is  Respectfully  Suggested  That  the  Court  Has  Misinter¬ 
preted  Section  5(c)  of  the  Federal  Trade  Commission  Act. 

The  relief  granted  herein  by  the  Court  in  its  opinion  of 
July  1, 1954,  includes  a  granting  of  the  petitioners’  motion 
to  adduce  additional  evidence  pursuant  to  the  provisions 
of  Section  5(c)  of  the  Federal  Trade  Commission  Act 
[15  U.S.C.A.  §45].  However,  the  Court  has  also  affirmed 
respondent’s  order  under  review,  subject  to  certain  modi¬ 
fications,  and  has  directed  that  such  order  be  enforced 
pending  the  taking  and  consideration  of  such  additional 
evidence.  The  stated  grounds  for  this  unprecedented 
action  are  that — 

“The  order  of  the  Commission — as  here  modified — 
is  amply  supported  by  the  present  record.  *  *  *.  We 
see  no  need  to  delay  finalization  of  the  modified  order 
throughout  the  taking  of  additional  evidence.” 
(Opinion,  p.  15)  (Emphasis  ours) 

The  asserted  authority  for  such  action  is  stated  to  be 
certain  provisions  of  Section  5(c)  of  the  Act.  The  Court 
says — 

“Section  5(c)  provides  that  the  court  may  order 
additional  evidence  to  be  taken  ‘upon  such  terms  and 
conditions  as  to  the  court  may  seem  proper.’  ”  (Opin¬ 
ion,  p.  15) 

This  Court  action  presents  indeed  a  novel  question  not 
anticipated  in  any  of  the  arguments  of  the  case.  To  the 
best  of  our  knowledge,  it  is  without  precedent  in  the  whole 
field  of  administrative  law. 

Implicit  in  the  Court’s  holding  is  the  novel  concept  that 
an  administrative  agency  may  issue  and  enforce  an  order, 
until  the  respondent  succeeds  in  proving  the  order  to  be 
erroneous,  after  it  has  presented  sufficient  evidence  to 
establish  prima  facie  support  of  its  allegations,  which,  in 
the  Federal  Trade  Commission  hearings  of  this  character 
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usually  consists  of  opinions  of  two  or  three  selected 
doctors.  The  holding  establishes  the  proposition  that  ad¬ 
ministrative  agencies  may  issue  and  enforce  orders  based 
on  less  than  a  complete  record,  i.e.,  “the  present  record  ”, 
subject  to  modification  when  the  record  has  been 
completed. 

It  is  submitted,  wfith  all  respect,  that  a  holding  so  novel 
in  character  with  such  far-reaching  and  unforseeable  con¬ 
sequences,  merits  the  attention  of,  and  careful  considera¬ 
tion  by,  the  full  Court.  This  is  particularly  indicated  in 
this  case  since  this  Honorable  Court  is  generally  regarded 
as  the  leading  tribunal  in  the  field  of  administrative  law. 

The  petitioners  respectfully  suggest  that  affirmance  of 
an  order  upon  an  incompleted  record  is  repugnant  to  fun¬ 
damental  concepts  of  justice  as  well  as  to  the  statutory 
requirements  that  the  administrative  orders  be  based  on 
substantial  evidence  of  a  complete  record.  Implicit  therein 
is  an  element  of  presumption  of  guilt  until  innocence  has 
been  established. 

Furthermore,  the  holding  is  at  variance  with  the  statu¬ 
tory  language  invoked  in  support  of  this  unprecedented 
action.  The  pertinent  provisions  of  that  Section  are — 

“If  either  party  shall  apply  to  the  court  for  leave  to 
adduce  additional  evidence,  and  shall  show  to  the  sat¬ 
isfaction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for 
the  failure  to  adduce  such  evidence  in  the  proceeding 
before  the  Commission,  the  court  may  order  such 
additional  evidence  to  be  taken  before  th-e  Commission 
and.  to  be  adduced-  upon  the  hearing  in  such  manner 
a-nd  upon  such  terms  and  conditions  as  to  the  court 
may  seem  proper.  The  Commission  may  modify  its 
findings  as  to  the  facts,  or  make  new  findings,  by 
reason  of  the  additional  evidence  so  taken,  and  it  shall 
file  such  modified  or  new  findings,  which,  if  supported 
by  evidence,  shall  be  conclusive,  and  its  recommenda¬ 
tion,  if  any,  for  the  modification  or  setting  aside  of 
its  original  order,  with  the  return  of  such  additional 
evidence.7 ’  (Emphasis  ours). 


It  should  be  noted  as  a  matter  of  simple  grammar  that 
the  phrase  “in  such  manner  and  upon  such  terms  and  con¬ 
ditions  as  to  the  court  may  seem  proper”  is  directly  re¬ 
lated,  and  related  only,  to  the  words  “to  be  adduced  upon 
the  hearing.”  It  does  not  relate  back  to  the  words  “the 
court  may  order  such  additional  evidence  to  be  taken  be¬ 
fore  the  Commission.”  The  quoted  language  authorizes 
the  Court  to  do  two  things — (1)  to  grant  a  motion  to  take 
additional  evidence  before  the  Commission  “and”  (2), 
having  granted  such  a  motion,  prescribe  “terms  and  con¬ 
ditions”  for  adducing  this  evidence.  The  phrase  quoted 
by  the  Court  does  not  authorize  affirmance  and  enforce¬ 
ment  of  an  order  on  the  basis  of  a  “present  record”, 
pending  the  taking  of  necessary  evidence  to  provide  a 
completed  record. 

The  compelling  factor  for  this  unprecedented  action 
appears  to  have  been  the  fact  that  the  time  elapsed  from 
the  date  of  issuance  of  the  complaint,  August  18,  1949,  and 
the  closing  of  the  hearing  by  the  examiner,  November, 
1951,  was  abnormally  long,  and  that  “the  public  interest 
in  the  rapid  suppression  of  misleading  medical  advertise¬ 
ments  is  obvious”.  [Opinion,  p.  15].  These  petitioners 
are  fully  sympathetic  with  the  expeditious  resolution  of 
controversial  issues,  not  only  from  the  standpoint  of  such 
public  interests  as  may  be  involved,  but  also  from  the 
standpoint  of  their  own  business  interests,  for,  as  the  late 
President  Wilson  said  in  his  special  message  to  Congress 
on  January  20, 1914,  urging  the  passage  of  this  very  law — 

“Nothing  hampers  business  like  uncertainty. 
Nothing  daunts  or  discourages  it  like  the  necessity  to 
take  chances,  to  run  the  risk  of  falling  under  the  con¬ 
demnation  of  the  law,  before  it  can  make  sure  just 
what  the  law  is.” 

However,  a  period  of  about  three  years  is,  by  no  means, 
abnormal  in  this  type  of  Federal  Trade  Commission  pro¬ 
ceeding.  On  the  basis  of  our  acquaintance  with  this  type 
of  hearings  before  the  respondent,  we  can  assert  that  the 
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period  from  the  time  the  complaint  issued  to  the  time  the 
hearing  was  closed  represents  a  fair  average  for  this  type 
of  contested  and  litigated  case.  It  could  have  been  settled 
long  ago. 

The  problem  of  prolonged  hearings  when  contested, 
appears  to  be  inherent  in  the  procedures  prescribed  by  the 
Act.  Note  has  been  taken  of  this  very  problem  to  a  point 
where  the  regulated  industry,  and  others,  have  suggested 
as  a  remedy  for  what  appears  to  be  inevitable  under  the 
Act,  the  alternative  of  trying  these  issues  in  the  Federal 
District  Courts.  However,  Congress  was  unimpressed  be¬ 
cause  it  failed  to  do  anything  about  the  very  problem 
which  has  been  noted  by  the  Court.  [See  Hearings  on  H.  R. 
2390,  79th  Cong.,  2nd  Sess.;  and  Hearings  on  H.  R.  3871, 
80th  Cong.  2nd  Sess.] 

A  further  aspect  of  the  effects  of  the  Court’s  holding 
should  be  considered.  The  disposition  of  the  case  leaves 
uncertaintv  and  ambiguitv  as  to  the  avenues  of  further 
judicial  relief  now  available  to  these  petitioners.  Among 
the  questions  raised  and  left  unanswered  by  this  unique 
holding  are — 

(a)  If  petitioners  now  petition  the  Supreme  Court  for 
a  wmit  of  certiorari  to  review  certain  fundamental  issues 
raised  in  this  case,  would  they  not  be  handicapped  in  seek¬ 
ing  such  review  by  the  fact  that  they  would  be  coming  to 
the  Supreme  Court  with  an  incomplete  record  and  while 
proceedings  before  the  administrative  agency  are  still  in 
progress? 

(b)  If  petitioners  go  back  to  the  Commission  now  for 
a  reopened  hearing  and  do  not  seek  Supreme  Court  review 
at  this  time,  will  they  not  lose  all  right  to  later  seek 
Supreme  Court  review  of  certain  fundamental  issues 
raised  by  the  instant  opinion  since  the  order  is  final  and 
any  subsequent  modification  may  or  may  not  provide  a 
basis  for  their  review? 
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We  respectfully  suggest  that  the  Court’s  opinion  needs 
clarification  and  modification  in  this  respect  in  order  to 
apprise  the  parties  of  their  available  remedies. 

It  is  respectfully  suggested  on  the  basis  of  the  foregoing 
that  it  is  grossly  unfair  to  subject  the  petitioners  herein 
to  all  of  the  disadvantages,  if  not  injustices,  inherent  in 
having  an  order  enforced  against  them  before  all  of  the 
evidence  is  in,  particularly  since  the  Act  fails  to  provide 
any  means  whereby  all  of  petitioners’  competitors  can  be 
held  to  a  like  standard  of  conduct  pending  the  develop¬ 
ment  of  the  full  facts.  It  is  also  suggested  that  the  Court’s 
affirmance  of  the  order,  under  these  circumstances,  is 
unlawful. 

n. 

The  Court's  Conclusion  That  the  Erroneous  Rulings  of  the 
Trial  Examiner  in  Unlawfully  Restricting  Cross-Exam¬ 
ination  Did  Not  Constitute  a  Denial  of  “Substantial  Jus¬ 
tice",  is  Contrary  to  Law  and  Fact  and  Raises  Two  Basic 
Questions  of  Major  Importance,  Not  Heretofore  Argued, 
Which  Should  be  Considered  by  the  Court. 

The  Court  has  found  that  “the  examiner  thus  erred  in 
the  instant  case”  [Opinion,  p.  7]  in  denying  these  peti¬ 
tioners  the  right  to  confront  the  respondent’s  witnesses 
(all  of  whom  had  confined  their  testimony  to  expressions 
of  medical  opinion)  with  contradictory  medical  opinions 
by  reputable  authors  published  in  reputable  scientific 
journals.  However,  the  Court,  nevertheless,  has  concluded 
that  the  respondent’s  order,  as  modified,  should  stand, 
on  the  ground  that — 

“On  the  whole  record,  we  cannot  say  that  the  trial- 
examiner’s  rulings  on  these  matters  denied  peti¬ 
tioners  substantial  justice,  or  warrant  reversal  of  the 
order.”  [Opinion,  p.  9]. 

A  footnote  invites  comparison  with  Federal  Rule  of 
Civil  Procedure  61,  quoting  as  follows — 

“No  error  in  either  the  admission  or  the  exclusion 
of  evidence  ...  is  ground  for  .  .  .  disturbing  a  judg- 


7 


ment  or  order,  unless  refusal  to  take  such  action 
appears  to  the  court  inconsistent  with  substantial 
justice  .  . 

This  conclusion  bv  the  Court  is  founded  on  two  funda¬ 
mental  propositions,  namely,  (1)  that  there  is  implicit  in 
the  doctrine  of  Reilly  v.  Pinkus,  discussed  at  length  by 
the  Court,  the  power  on  the  part  of  the  Court  to  deter¬ 
mine,  with  finality,  whether  or  not  any  harm  resulted  to 
the  party  admittedly  unlawfully  denied  the  right  of  full 
cross-examination;  and  (2)  that  the  contrary  opinions 
sought  to  be  used  for  testing  the  soundness  and  validity 
of  the  opinions  expressed  by  the  witnesses  “touched  only 
indirectly  on  the  central  issue.”  [Opinion,  p.  8]. 

In  Reilly  v.  Pinkus,  the  Government  contended  (a 
contention  not  made  in  the  instant  case)  that  the  error  in 
resricting  cross-examination  was  “harmless”  since  it  had 
been  determined  by  the  fact-finding  official  that  such  cross- 
examination  would  not  have  changed  the  results.  In 
answering  that  contention,  the  Supreme  Court  said  (338 
U.S.  at  p.  276)— 

“But  the  object  of  using  the  books  on  cross-exami¬ 
nation  was  to  test  the  expert’s  testimony  by  having 
him  refer  to  and  comment  upon  their  contents.  Re¬ 
spondent  was  deprived  of  this  opportunity.  The  error 
of  this  deprivation  could  not  be  cured  by  having  the 
fact-finder  subsequently  examine  the  material.” 

This  language  is  clear  and  unqualified.  It  states  the 
holding  in  that  case  by  the  United  States  Supreme  Court. 
However,  in  the  instant  case,  the  Court  appears  to  have 
been  of  the  impression  that  this  clear-cut  statement  was 
later  qualified  by  language  in  the  same  opinion  quoted 
on  page  7  of  the  opinion  of  this  Court  as  follows: 

“The  power  to  refuse  enforcement  of  orders  for 
error  in  regard  to  evidence  should  be  sparingly  exer¬ 
cised.  A  large  amount  of  discretion  in  the  conduct  of 
a  hearing  is  necessarily  reposed  in  an  administrative 
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agency.  And  what  we  have  said  is  not  to  be  taken 
as  removing  this  discretion  or  as  a  compulsory  open - 
ing  of  the  gates  for  floods  of  medical  volumes,  even 
where  sh-own  to  be  authoritative/  ’  338  TJ.S.  at  2  <6. 
[Emphasis  ours]. 

It  should  be  noted,  however,  that  the  foregoing  quota¬ 
tion  is  lifted  from  that  part  of  the  opinion  which  follows 
the  final  discussion  of  the  issue  and  the  statement  of  the 
holding  as  quoted,  and  which  is  introduced  by  the  here 
highly  significant  word  “Moreover.”  It  is  dictum,  and 
falls  in  the  category  of  explanatory  matter  showing,  not 
that  the  rule  as  just  stated  by  the  Court  was  thus  qualified, 
but  rather  that  such  unqualified  rule  was  particularly 
applicable  to  the  facts  of  the  case  before  the  Supreme 
Court.  That  Court  merely  undertook  to  make  it  clear  by 
this  statement  that  its  opinion  was  not  to  be  construed  as 
imposing  any  restrictions  on  the  time-honored  rule  allow¬ 
ing  the  trier  of  the  facts  to  exercise  discretion  with  respect 
to  the  cumulative  effect  of  proffered  evidence. 

Rule  61  of  the  Federal  Rules  of  Civil  Procedure  has  no 
application  and  fails  to  furnish  any  basis  for  this  Court’s 
holding.  Neither  Rule  61  nor  the  philosophy  behind  it 
warrants  a  determination  by  this  Court  whether  the  peti¬ 
tioners  were  harmed  by  the  admittedly  erroneous  rulings 
and,  if  so,  the  extent  or  significance  of  such  harm.  That 
rule  contemplates  a  completed  record  from  the  four  cor¬ 
ners  of  which  it  may  be  determined  whether  reversal  is 
warranted  by  the  errors  as  recorded.  The  character  of 
the  excluded  evidence  contemplated  by  the  Rule  must  be 
shown  in  the  record.  The  Rule  cannot  possibly  address 
itself  to  unknown  matters  outside  of  the  record  such  as  un¬ 
answered  questions,  because  any  determination  of  so- 
called  “harmless  error”  on  matters  never  adduced  fades 
awmy  into  the  grossest  kind  of  speculation,  for  then  harm¬ 
lessness  must  be  determined  on  the  basis  of  guessing  what 
a  witness  might  have  answered  had  the  unlawful  exclusion 
not  occurred. 
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The  so-called  “harmless  error”  rule  has  been  invoked 
by  the  Government  in  several  cases,  but  without  success, 
where  the  admitted  error  was  comparable  to  the  errors 
committed  in  the  instant  case.  In  our  opinion,  the  first 
and  foremost  of  these  is  Reilly  v.  Pinkies,  as  noted. 

Particularly  pertinent  to  this  discussion  is  the  holding 
in  Powhatan  Mining  Co.f  et  al.  v.  I  ekes,  118  F.  2d  105 
(C.A.  6th,  1941).  There  the  petitioners  had  also  been  denied 
full  cross-examination  in  their  attempt  to  secure  a  break¬ 
down  of  certain  tabulated  data  in  evidence  and  to  secure 
the  identity  of  certain  coal  producers  whose  production 
was  included  in  the  tabulated  figures  required  by  law  to  be 
kept  confidential.  The  Government  there  argued  that  the 
record  contained  an  abundance  of  evidence  to  support 
the  directors’  findings,  wholly  apart  from  any  considera¬ 
tion  of  these  records.  In  rejecting  this  argument  the  Court 
said  at  page  109 — 

“As  the  cross-examination  was  erroneously  ex¬ 
cluded,  we  are  unable  to  say  how  it  might  have 
illuminated  the  controversy,  or  how  the  director 
would  have  regarded  the  facts  in  evidence  in  light  of 
further  facts  which  might  have  been  elicited.” 

In  commenting  further  on  the  contention  that  the 
challenged  invoices  were,  in  any  event,  merely  corrobora¬ 
tive  of  other  testimony  in  the  record,  the  Court  said  in  part 
on  part  110 — 

“One  who  has  been  denied  access  to  information  or 
deprived  of  the  privilege  of  cross-examination  on 
pertinent  matters  is  not  in  a  position  to  make  an  offer 
of  proof  as  to  those  matters.  Likewise,  a  reviewing 
court  cannot  know  what  a  full  hearing  might  have 
shown  and  for  that  reason  is  not  free  to  speculate  as 
to  the  prejudice  involved  in  such  an  erroneous  ruling.” 
(Emphasis  ours) 

Another  case  in  point  is  National  Labor  Relation  Board 
v.  Burns ,  207  F.  2d  434  (C.A.  8th,  1953).  In  this  case  the 
Government  argued  that  the  error  of  excluding  an  answer 
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to  a  single  question  should  be  ignored  as  harmless  since 
the  witness’  answer  would  not  have  changed  the  results 
“for  the  credited  testimony  which  was  received,  and  the 
surrounding  circumstances  which  corroborated  it,  were  too 
cogent  in  character  to  be  overborne  by  the  rejected 
evidence  ...”  The  Court  rejected  this  argument  with 
the  terse  statement  “We  do  not  agree.”  It  continued  on 
page  436  of  the  opinion  as  follows — 

“In  Donnelly  Garment  Co.  v.  National  Labor  Rela¬ 
tions  Board >  S  Cir.  123,  F.  2d  215,  224,  this  Court  said: 

‘That  a  refusal  by  an  administrative  agency  such 
as  the  National  Labor  Relations  Board  to  receive  and 
consider  competent  and  material  evidence  offered  by 
a  party  to  a  proceeding  before  it,  amounts  to  a  denial 
of  due  process  is  not  open  to  debate.  •  •  •  That  the 
Board  would  or  might  have  reached  no  different  con¬ 
clusion  had  the  rejected  evidence  been  received,  is 
entirely  beside  the  point.  The  truth  is  that  a  con¬ 
troversy  tried  before  a  court  or  before  an  adminis¬ 
trative  agency  is  not  ripe  for  decision  until  all  com¬ 
petent  and  material  evidence  proffered  by  the  parties 
has  been  received  and  considered.  See  National  Labor 
Relations  Board  v.  Thompson  Products,  Inc.,  6  Cir., 
97  F.  2d  13,  15 ;  Foote  Bros.  Gear  &  Machine  Corp.  v. 
National  Labor  Relations  Board,  7  Cir.,  114  F.  2d  611, 
621.’ 

What  was  said  in  that  case  was  a  correct  statement 
of  the  law.” 

These  cases  are  particularly  pertinent  to  a  consideration 
of  the  question  raised  in  the  instant  case  since  the 
challenged  provisions  of  the  order  rest  on  challenged 
findings  based  altogether  on  opinions  expressed  by  wit¬ 
nesses  whom  petitioners  sought  to  confront  with 
authoritative  contrary  opinions. 

Petitioners  were  obviously  prejudiced.  For  example, 
respondent’s  witness  Lockie  (J.  A.  pp.  6S3-710),  in  an 
address  to  the  Medical  Society  of  the  State  of  New  York 
in  May,  1953,  discussing  the  subject  of  “Treatment  of 
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Rheumatoid  Arthritis”,  one  of  the  most  severe  arthritic 
conditions,  said — 

“Salicylates  give  the  patient  relief  of  pain  over  a 
long  period  of  time.  Ordinary  aspirin  or  sodium 
salicylates  are  usually  very  effective.” 

This  is  a  fair  summary  of  the  literature  sought  to  be  used 
on  cross-examination  and  applies  to  all  arthritic  and 
rheumatic  conditions,  including  those  accompanied  by  most 
severe  pains.  If  there  be  any  occasion  for  speculation,  one 
can  only  assume  that  all  other  witnesses  would  have 
accepted  medical  conclusions  substantially  as  summarized 
by  Dr.  Lockie.  Most  of  these  witnesses,  if  not  all,  have 
admitted  on  the  record  that  the  predominant  symptom  of 
some  of  the  conditions  for  which  Dolcin  is  recommended 
is  pain,  characterized  by  some  as  “severe,”  “lightening,” 
and  “very  severe.”  [ J.  A.  pp.  262,  386,  403,  707] 

Aside  from  any  other  therapeutic  value  of  Dolcin, 
patients  suffering  from  these  conditions,  taking  Dolcin 
as  directed,  vrould  receive  a  daily  dose  of  aspirin  up  to 
90  grains.  Dr.  Lockie ’s  conclusion  is  based  on  a  suggested 
drug  therapy  of  about  60  grains  (J.  A.  p.  702).  The  value 
of  such  drug  therapy  is  well  established  in  the  authorita¬ 
tive  literature  which  the  petitioners  sought  to  use  for 
purposes  of  cross-examination.  The  following  are 
examples  of  such  literature. 

In  the  August  1,  1942,  issue  of  the  Journal  of  the 
American  Medical  Association,  at  page  1097,  under  the 
heading  “Treatment  of  Rheumatoid  Arthritis — Measures 
of  Proved  Value”  (Resp.  Ex.  23  for  Id.),  it  is  stated — 

“Drugs:  Salicylates  constitute  the  one  group  of 
drugs  which  are  of  symptomatic  value.” 

In  the  same  issue,  under  the  heading  “Treatment  of 
Gouty  Arthritis — Acute  Attacks,”  p.  1103,  is  the  follow¬ 
ing-— 

“Acetylsalicylic  acid  [aspirin]  (60  to  80  grains,  or 
4  to  5.2  Gm.)  or  sodium  salicylate  (60  to  100  grains, 
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or  4  to  6.6  Grm.)  also  should  be  prescribed  daily 
during  the  attack,  not  only  to  aid  in  relieving  pain,  but 
to  reduce  the  hyperuricemia.’ ’ 

Commission  Witness  Lockie  describes  the  pains  of  this 
condition  as  “extremely  severe.”  ( J.  A.  p.  707). 

Other  pertinent  and  significant  quotations  from  articles 
sought  to  be  used  by  petitioners,  and  the  publications  from 
which  they  were  taken  are — 

“Salicylates  are  the  most  satisfactory  for  the  relief 
of  pain  .  .  .  Salicylates  are  indicated  for  the  relief 
of  pain.”  The  Physiotherapy  Review ,  Volume  15, 
No.  3,  p.  9S. 

“The  drug  of  choice  in  the  treatment  of  rheumatoid 
arthritis  is  salicylate  .  .  .  Salicylate  is  a  relatively 
innocuous  drug,  and  the  patient  with  long-standing 
rheumatoid  arthritis  has  confidence  in  it.  Time  and 
again  patients  have  stated  that  acetylsalicylic  acid 
[aspirin]  is  the  only  drug  which  has  helped  them.” 
Journal  of  the  American  Medical  Association ,  Sept. 
10, 1949,  p.  126. 

“For  the  control  of  pain  there  is  no  drug  that 
stands  up  month  after  month  as  well  as  acetylsalicylic 
acid  [aspirin].”  Oxford  Monographs  on  Diagnosis 
and  Treatment  of  Arthritis ,  Volume  VI,  p.  172. 

•  ••*•• 

“Now  coming  to  drug  therapy,  we  deal  first  with 
drugs  that  relieve  pain.  Under  this  heading  we  put 
salicylates  first,  and  acetyl  salicylate  is  the  old  stand¬ 
by.  "Most  rheumatoid  patients  take  a  daily  quota  of 
it,  anywhere  from  40  to  60  grains  or  even  more  a  day.” 
New  York  State  Journal  of  Medicine,  Vol.  41,  No.  7, 
1941,  p.  3. 

•  ••*•• 

“The  salicylates  from  this  time  [1876]  have ^  re¬ 
mained  the  single  most  valuable  remedy,  and  do,  in  a 
majority  of  cases,  serve  as  almost  a  specific  for  re¬ 
lieving  joint  pain  and  discomfort  associated  with 
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acute  rheumatic  fever.”  Comroe’s  Arthritis,  5th 
Edit.,  p.  610. 

These  examples  clearly  negate  any  opinion  on  which 
the  finding  of  “no  value”  of  the  modified  provision  of  the 
order  of  “no  significant  value”  are  based.  Therefore, 
the  Court’s  conclusion  that  the  examiner’s  erroneous 
rulings  “have  not  denied  petitioners  substantial  justice” 
(Opinion,  p.  9)  must  necessarily  rest  upon  the  supposition 
that  the  witnesses  on  whose  opinions  the  respondent  and 
the  Court  have  based  their  finding  of  “no  value”  and  of 
“no  significant  value”,  would  have  unqualifiedly  rejected 
these  reported  scientific  opinions  as  unsound  had  they  been 
confronted  with  them.  This  is  obviously  pure  speculation. 
Indeed,  if  there  be  any  occasion  for  speculating  as  to  what 
these  witnesses  answers  might  have  been,  such  specula¬ 
tion  would  suggest  that  any  attempted  reconciliation  of 
the  opinions  expressed  by  such  witnesses,  frequently  in  the 
form  of  “yes”  or  “no”  answers  to  highly  leading  ques¬ 
tions,  would  have  resulted  in  significant  revisions  con¬ 
sistent  with  these  examples  from  the  literature. 

However,  all  of  this  is  admittedly  speculation  since  the 
fact  cannot  be  known  unless  and  until  the  witnesses  have 
answered  the  questions.  Justice  requires  that  petitioners 
be  afforded  the  opportunity  to  establish  the  facts  by  a  full 
cross-examination  of  all  of  these  witnesses. 

It  is  respectfully  submitted  that  the  Court  was  also 
in  error  in  its  interpretation  of  a  crucial  fact  and  might 
well  have  found  reversible  error  had  it  been  aware  of  the 
true  fact. 

The  Court’s  conclusion  that — 

“On  the  whole  record,  we  cannot  say  that  the  trial 
examiner’s  rulings  on  these  matters  denied  petitioners 
substantial  justice,  or  warrant  reversal  of  the  order,” 

is  rested  on  the  conclusion  that  the  statements  with  which 
petitioners  sought  to  confront  respondent’s  witnesses 
“touched  only  indirectly  on  the  central  issue.”  [Opinion, 
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p.  8]  The  “central  issue’ ’  raised  by  the  respondent’s  com¬ 
plaint  included  the  value  of  petitioners’  product  in  re¬ 
lieving  arthritic  and  rheumatic  pains,  including  the  most 
severe  of  these,  and,  in  many  cases,  stiffness  and  swelling. 

The  Court  quotes  the  following  from  Comroe’s  Arthritis , 
the  most  authoritative  text  on  the  subject  matter  under 
consideration — 

“Salicylates  are  the  best  of  the  analgesics  in 
rheumatoid  arthritis;  aspirin  (acetyl  salicylic  acid) 
and  sodium  salicylate  are  the  most  commonly  used 
preparations.” 

and  then  says — 

“This  statement  seems  to  us  of  no  significant  help 
to  petitioners’  case.  Most  witnesses  readily  agreed 
that  aspirin  was  best  for  relieving  the  less  severe 
pains  of  arthritis  and  rheumatism.” 

The  foregoing  would  indicate  an  impression  that  the 
pains  of  “rheumatoid  arthritis”  are  among  the  “less 
severe  pains  of  arthritis  and  rheumatism.”  However,  the 
contrary  is  the  fact.  They  are  severe!  Hence  the  Court’s 
own  example  illustrates  the  extent  of  the  harm  done  in 
restricting  cross-examination,  because  the  example  cited 
negates  the  suggestion  that  the  preparation  does  not 
“significantly”  relieve  severe  pains,  once  it  is  understood 
that  rheumatoid  arthritis  is  accompanied  by  severe  pains. 

What  has  been  said  heretofore  with  respect  to 
prejudicial  error  and  the  unlawful  restriction  of  cross- 
examination  applies  equally  to  the  improper  exclusion  of 
scientific  articles  by  acknowledged  authorities  published 
in  reputable  journals  in  evidence.  The  Court  has  said 
these  articles  “were  not  vital  to  the  petitioners  case.” 
(Opinion,  p.  11).  It  is  respectfully  submitted,  firstly,  that, 
having  passed  upon  the  admissibility  of  these  articles,  the 
Court  has  concluded  its  functions  in  the  matter  since  the 
Commission  and  not  the  Court  is  required  to  determine 
the  evidentiary  value  of  the  erroneously  excluded  evidence ; 
and,  secondly,  the  evidentiary  value  of  these  articles  can 
only  be  determined  after  they  have  been  received  in 
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evidence  because,  on  the  present  state  of  the  record,  any 
attempted  evaluation  would  be  pure  speculation. 

Wherefore,  it  is  respectfully  prayed  that  this  Honorable 
Court  set  this  case  down  for  rehearing  before  the  full 
bench,  sitting  en  banc,  or,  in  the  alternative,  to  set  aside  the 
respondent’s  order  and  reword  it  for  further  proceedings 
before  the  Commission. 

Respectfully  submitted, 

Michael  F.  Markel, 

Attorney  for  Petitioners 
522  Munsey  Building 
Washington  4,  D.  C. 

Of  counsel: 

Wayne  K.  Hill 


Certificate  of  Good  Faith 

I,  Michael  F.  Markel,  counsel  for  petitioners  in  the 
above-entitled  case,  hereby  certify  that  the  foregoing  peti¬ 
tion  is  presented  in  good  faith  and  not  for  delay. 


July,  1954. 


Michael  F.  Markel 


Certificate  of  Service 

It  is  hereby  certified  that  two  copies  each  of  the  Petition 
for  Rehearing  in  the  above  entitled  matter  were  forwarded 
by  first  class  mail,  postage  prepaid,  to  Robert  B.  Dawkins, 
Assistant  General  Counsel,  Federal  Trade  Commission, 
Washington  25,  D.  C.,  attorney  for  respondent,  this 
day  of  July,  1954. 

Michael  F.  Markel, 

Attorney  for  Petitioners 
522  Munsey  Building 
Washington  4,  D.  C. 


